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/f frafgs we
T FraferT SanT NIRVACHAN SADAN
/ Foe s, 7 A - 110001

Election Commission of India ASHOKA ROAD. NEW DELHi - 110001

ELECTION COMMISION OF INDIA

Nirvachan Sadan, Ashoka Road, New Dethi-110001

No.76/MP-LA/2009 Dated: 23" June 2017

In re: Account of election expenses of Dr. Narottam Mishra, returned candidate from 22-
Datia Assembly Constituency at the general election to the Madhya Pradesh
Legislative Assembly, 2008-Scrutiny of account under Section 10A of the
Representation of the People Act, 1951 |

ORDER

This case arises out of a complaint, dated 13th April 2009 received from Shri Rajendra
Bharti (hereafter, “Complainant™), a candidate contesting from 22- Datxa Assembly
Constituency for the general election to the Madhya Pradesh Legislative Assembly in
2008.Shri Navin Chawla, the then Election Commissioner, received a copy of the
aforesaid complaint together with a complaint of Madhya Pradesh Congress Committee
(hereafter “MPCC”), seeking order of the Election Commission of India (hereafter
“Commission”),under Section 10A of the Representation of the People Act, 1951 on
disqualification of Dr. Narottam Mishra (hereafter “Respon(ient”),- a Member of M.P
Legislative Assembly from 22-Datia Assembly Constituency. It was alleged that the
Respondent had lodged an incorrect account of election expenditure in the general
election to the Madhya Pradesh Legislative Assembly in 2008, which was not in
‘accordance with the manner provided under Section 77 ‘and Section 78 of the
Representation of the People Act, 1951 (hereafter, “RP Act 1951”) and Rules 86-89 of
the Conduct of Elections Rules, 1961 (hereafter, “CER 19617).

Tel : 011-23052205-18, Fax : 011-23052223-25, Website : www.eci.nic.in

“Hrg Fagr T 92"
“No Voter to be left behmd »
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2. The complaint dated 13th April 2009 received from the Complainant, enclosed with the

complaint of MPCC, made the following allegations:

a.  The total expenditure shown by the Respondent was Rs. 2, 40,827 as detailed below:

Vehicles Rent | " Rs. 16,800/-
Diesel | Rs.86, 727/-
Loud Speaker Rs. 3,900/-
Banners Rs. 11,400/-
Office Rent Rs. 7,500/-
Wall Painting . Rs. 9,500/-
Rent to municipality Rs. 10,000/-
Security Amount Rs. 5,000/-

TOTAL Rs. 2,40,827/-

‘However, the expenditure reported above did not include expenses on the following

items:

(i) Public Meetings and Raliies: It was alleged that expenses incurred on various public
meetings and rallies at various places in the constituency had not been shown in the
accounts. The Complamant obtained 13 CDs from the District Electoral Officer (“DEO”),
Datia, which allegedly showedrallies and activities undertaken by the Respondent for
which no expenses have beenreportedin the account. The Complainant estimated that the

minimum expenditure incurred for all such activities was Rs. 5, 30,093.
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(ii)

(iii)

(iv)

Folders and Calendars: Itwas also alleged that apart from these rallies, expenditure had
also been incurred on folders, calendars for Hindus and calendars for Muslims for which

an estimated of Rs.1, 00,000 had been prepared by the Complainant.

- Newspaper advertisements: It was also alleged that the Respondent had published various

advertisements in local newspaperé circulated in the Datia Assembly Constituency and

had incurred huge expenses on such publications. TheComplainant submittedthat about

35 newspaper advertisements had been collected by him and on the basis of name of the

newspaper, date of publication and the size of publication, the minimum estimated
expenditure prepared by the Complainant was Rs. 4, 79,860.A copy of rate list of the
neWSpapers showing the rates of various paper publications according to their size

hadalso been filed.

Vehicle purchased and diesel consumed by the vehicle:1t hadalso been alieged that the
Respondent had dc.o'ncealed the ownership of 8-seated diesel vehiclepurchased by him
bearing registration No. HR-37B-1282, in his affidavit dated 04" Nov 2008 filed along
with his nominationb form and did not disclose the expenditure on diesel consumedin the

said vehicle which was used by his election agent Mr.Vivek Mishra.

The Complainant alleged that the Respondent had incurred an estimated total election
expenditure of Rs. 13,50,780 which was in excess of the then maximum limit of Rs. 10
lakh prescribed under Rule 90 of the CER 1961 and far more, in excess of the Rs.

2,40,827 reported by the Respondent in his account of election expenditure.

The Complainant also alleged that the Respondent was liable for punishment under
section 125A of the RP Act, 1951 and Sections 199 and 200 of Indian Penal Code, 1860,

for filing the false affidavits dated O%NOOS (submitted with the nomination papers)
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and 08" Dec 2008 (submitted with the account of election expenditure) and concealing

the information therein.

d. The Complainant also contended that the Respondent was liable to be disqualified for a
period of three years for contesting any election to Parliament and State Legislature,

under Section 10A of the RP Act, 1951.

3. The complaint received from the MPCC, dated 13% April 2009, made the following

allegations:

a. The Respondent had engaged in gross violations of the Model Code of Conduct

(hereafter “MCC”).

b. Caseshadbeen registered against the Respondent under Section 34(2) of the
Madhya Pradesh Excise Act 1915 regarding distribution of sarees and liquor as well as
for offences relating to Sections 153A, 188, 191, 199 and 200 of the Indian Penal Code,

1860.

c. It was also alleged that the Police was not taking proper action in regard to the

above-mentioned cases.

d. It was further alleged that the affidavit submitted by Respondent was false and he
was liable for penalty under Section 125A of RP Act, 1951; the Respondent was also
allegedly liable for disqualification under Section 77, Section 8A and Section 10A of the

RP Act, 1951 read with Rules 86-89 of the CER, 1961.

4.  On 13%™ April 2009, the date of the complaint, the Complainant filed Election Petition No.
26/2009 in the High Court of Madhya Pradesh at Gwalior Bench, challenging the election

of the Respondent under Section 8 jan:i\QO(l)(b) of the RP Act, 1951 on ground of
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corrupt practices ’including incurring of election expenditure in excess of the prescribed
limit. The Respondent challenged the maintainability of EP No. 26/2009 and moved an
application for its disrﬁissal, which was dismisséd by the High Court vide order dated 26"
March 2010. The order dated 26™ March 2010 of the High Court was challenged before the
Supreme Court by an SLP (Civil) 14984/2010 inwhich the Supreme Court on 05" July
2010 passed an order staying further proceedings. Another application (I.A No. 4603/2012)
dated 29 Nov 2012 was filed by the Complainant for withdrawal of the Election Petition
No. 26/2009. After publication of the notice of withdrawal of the petition on the order of
High Courtdated 04™ Dec 2012, in the official gazeite, two other abplications were filed
(namely, IA No. 564/2013, dated 20® Jan 2013 by ImtiazMohommad and I.A No.602/2013
dated 01° Feb"2013by TariqueMohommad)for substitution as petitioner in the Election
Petition.The Supreme Court, by its order dated 1% Sep 2014, vacated the stay for the
limited purpose of enabling the High Court to decide the interim épplications mentioned
above.In the meantime, the Complainant filed an application (LA. No. 430/2015) to
withdraw the withdrawal application (LA No. 4603/2012) of Election Peti.tion. The said
interim applications were subsequently decided by the High Court vide order dated 27th
October, 2015 together with the application (I.A No. 4603/2015) filed by the Complainant
for withdrawal of the Election Petition. The High Court dismissed the applications in the
said order. Furthermore, counsels for both parties submitted that there were some
remaining applications, I.A Nos.14727 of 2009, 13327 of 2009, 76290f 2010, 7628 of 2010
and 6178 of 2014 pertaining to the questionof maintainability of the Election Petition,
framing of additional issues,amendment in the said petition and substitution of petitioner,

whichwere still pending.It was alsg,argued by the counsels of both parties (the
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Complainant and the Respondent), that if the SLP isallowed by the Supreme Court, in
which the maintainability of this Election Petition has been challenged, then, the Election
Petition would stand dismissed automatically.Therefore, there is no need to decide
thesaidpending applications at this stage as the proceedings have alreadybeen stayed in
compliance‘ of the Supreme Court's order dated 05% July 2010. Thereafter, Supreme Court
passed an order dated 26 July, 2016 stating that since according to the submission of the
counsel for respondent in this case (the Complainant in Election Petition), the application
of withdrawal was enteftained by the ngh Court in the matter(which was actually
dismissed by the High Court as stated above), the SLP is dismissed having become
infructuous. Further, counsel for the petitioner of SLP (the Respondent) submitted before
the High Court that the order of the Supreme Court was passed on erroneous submissions
as the application of withdrawal of the election petition was dismissed by the High Court
vide order dated 27th October, 2015.The counsel for Respondents stated that since the SLP
was dismissed on erroneous submissions by the counsel for Complainant, it was further
requested to the High Court to dismiss the Election Petition with a liberty to the
Complainant to make an application of revival of the Election Petition if so directed by the
Supreme Court. The Complainant prayed that time of two weeks be granted to him to file
his review petition inthe Supreme Court against the order dated 26" July, 2016 and to
produce the Supreme Court orders on record. On 22™Sep 2016, the next hearing in the
High Court, it was held that since the Supreme Court’s orders in respect of the review
petition (R.C. No. 003970/2016) could not be produced by the Complainant on record as
prayed by him earlier,the Election Petitionis disposed of subject to the condition that if the

review petition isallowed before the ‘Sﬁﬁ‘s‘me Court, the Complainant wouldbe entitled to
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make an appropriate application torevive the Election Petition. The final fate of that Petition

is not known.

In so far as the complaint dated 13™ April 2009 received from MPCC by the Commission
is concerned, a copy of the same was forwarded to the Chief Electoral Officer, (hereafter
“CE0”) Madhya Pradesh on 29™ April 2009 for taking necessary action under intimation

to the Commission, but no reply was received from the CEO, Madhya Pradesh with respect

- to the letter of the Commission dated 29 April 2009.

A subsequent complaint, dated 5™ July 2009, was also received from the Complainant,
alleging various corrupt practices by the Respondent. The CEO, Madhya Pradesh vide
letter dated 24 July 2009 was asked .to take following actions:
a. To direct the Returning Officer for 22-Datia A.C to decide the issueregarding
filing of false affidavit by the Respondent and concealing the fact of his ownership of a
diesel vehicle, which was seized by the Police station, Zigna(issue raised in complaints
| dated 13% April 2009 and 5* July 2009) on the basis of the instructions issued by the
Commission under section 125A of the RP Act 1951. Immediate action was orderedin the
matter, under report to the Commission.
b. To submit the present position of the cases registered against the Respondent
regarding distribution of liquor and sarees under Section 34 of Madhyaa Pradesh Excise
Aét, 1915 and Section 171B of IPC, 1860; cases registered under Section 153A , 188 of
IPC, 1860; and Section 125 of the RP Act, 1951;
C. To submit a report to the Commission regarding alleged distribution of voter slips

bearing photo of the then Chief Mjpister of MP and Lotus symbol.
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A report from CEO, M.P in reply to the Commission’s letter dated 24™ July 2009, was
received in the Commission on 12 Aug, 2009. As per the report of the DEO, Datia
which wasforwarded by the CEO, M.P, in all' the cases, action had been taken as per law
and all cases were under consideration in the Courts. As regards the account of election
expehses submitted by the Respondent, as per report of the DEO, Datia, the Respondent
had submitted his account of election exﬁenses within prescribed time on 6% Jan, 2009
and in the manner providgd underlaw, which was checked by the Observer from time to
time. The total expenses mentioned in the account were Rs. 2, 40,627.
| Thereupon,Comrﬁission‘s letter dated 26" Aug, 2009, directed the CEO, -MP to keep the
Commission periodically apprised of developments in the above mentioned court cases.
' Thereaftei', a further 'representationdated 18t April, 2010 | was received in the
Commissionfrom the Complainant regarding the following matters:
a. Non-consideration of his complaint in the matter of non-submission of true
account of expenditure incurred by the Respondent.
b. Filing a false affidavit, concealing the fact of his ownership of his diesel vehicle.
The Commission decided that an enquiry should be initiated into the matter.The
Compiainant;s representation]8® April, 2010, was subsequently forwarded to the CEO,
MP for immediate detailed enquiry and report,by the Commissionvide its letter dated 12%
Oct, 2010.
Subsequently, a further complaint, _dated 181 Sep,‘ 2010 was received from the
Complainant making following allegations:
(i)That the account of election expenses submitted by the Respondent had been accepted

by the DEO as correct, under undue pressuggf{gm the Govt. of Madhya Pradesh;
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11.

12.

(ii) That Dr.Narottam Mishra was being protected in other cases as well;

(iii) That the re;;orts sent by the DEO were not correct,

(iv) That he had enclosed with his original complaint dated 9™ April, 2009,to the
Commission all relevant documents and certified CDs, but the original complaint along
with dbcuments, certified CDs and list of annexures, wére not traceable in the
Commission’s record,which raised a question on the impartiality of the Election
Commission. |

It is pertinent to mention that a Writ Petition No. 7553 of 2010 was filed in the Madhya
Pra&esh High Court by the Complainant (Rajendra Bharti v. Election Commission of India
and ors), praying therein for a direction to Election Commission of India to carry out
enquiry under Section 10A of the Representation of the People,Aét, 1951 and to decide
the issue of disqualiﬁcati(;n ina tinﬁe bound manner. The matter continued to pend before
the High Court. Finally, the High Court adjudicated the Writ Petition on 28t July 2016
wherein it decided that Election Commission of India was free to decide the issue of
disqualification raised by the petitioner.

The Commission vide it’s letter dated 26" Nov 2010 to CEO M.P, called for the original
copies of all the newspaper advertisements as mentioned in the complaint of the
Complainant and the scanned copies of the original account of election expenditure
submitted by the Respondent along with authenticated copy of CDs/DVDs of all video
recording of public rallies, public meetings (if taken).

The Complainant yet again filed a new representation dated 14® Mar 2011 ‘against the

non-consideration of his complaint filed under Section 10A of the RP Act 1951 in respect
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of non-submission of the correct account of election expenditure by the Respondent,
making the following allegations in addition to the previous complaints:

a. That if a candidate fails to lodge a correct account of election expenditureor
lodges an incorrect or false account, then, he is liable to face action against him
separately under Section 10A of the RP Act 1951 by the Commission, apart from a
criminal litigation and also under an Election Petition in the High Court. The
Commissioncannot decline to interfere in the matter only because the matter is pending
before civil and criminal courts. The Commission is duty bound to make its own inquiry.
b. The Commissionis fully empowered to condﬁct an inquiry with respect to correct
account lodged by a candidate in view of the judgment of the Supreme Court in L.R.
Shivaramagowda vs. T.M Chandra Shekhar (AIR 1999. SC 252). The Complainént hés
submitted documentary evidence (original copieé of the newspapers, tariff cards/rate lists,
foldefs, calendars and CDs as obtained from DEO Datia office} in support of his
complaint.

C. The Complainant had submitted a reminder also with respect to consideration of
his complaint but no action has been taken so far.It is highly unfortunate that the original
‘complaint dated 09" April 2009, of the applicant ﬁas been misplaced from the
Commission.

d. No inquiry had been done with respect to the account submi&ed by the
Respondent and it was intimated that the account was verified by the accounts officer,
who is not empowered to make any inquiry with respect té the actual account submitted
by the Respondent. DEO, Datia had also submitted the report under influence of the

Respondent.
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14.

15.

16.

information from the Editors of the newspapers and their agencies and submit them

before the Commission in person within stipulated time.

In the meanwhile, a further letter dated 12® May, 2011 was received from the

Complainant enclosing 13 CDs obtained by him from the DEQ, Datiaoffice which were
recorded during elections in 2008 in fhe Datia Constituency.

The Commission sent several reminders to CEO, M.P dated 12 May 2011, 2™ June

2011 and 15™ June 2011, and received a letter of response from CEO, M.P (iated 28t

June 2011 stating that out of five newspaper agencies, three — namely, Acharan Gwalior,

NaiDuniya, Gwalior and DainikDatiaPrakashhave provided the information that there has

been no publication of the news advertisement by their newspapers with respect to the

" sent copies of the news items and the newspaper cuttings which are in question are only

news reports.Letter from Acharan Gwalior was sent by the ‘Head Moderator’ of the
agency whereas letters from Nai Duniya and Dainik Datia Prakash were sent by the
respective ‘Editdr’ of the agency. The other two agencies have not yet given any
response.

A fresh complaint from the Complainant dated 28" May, 2012 was received in the
Commission,in which 40 cases of suspected paid news were alleged along‘with the rate
cards/tariffs of the relevant newspaper agencies.The Complainant filed original copies of
the newspaper pages of DanikBhaskar, NaiDunia, DanikDatiaPrakashand B.P.N Times
wheréin publications of news in favour of the Respondent have been made. The
photocopies of news items along with photographspublished in newspaper Acharandated
15" Nov 2008, 25® Nov 2008, and an “appeal” published on 27" Nov 2008 in favour of

the Respondent were attachedalong with thy/ ¥gmplaint. Based on the rate cards/tariffs
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received by the newspaper agencies, the Complainant alleged that a total expenditure of
Rs. 6, 07,980/- on the pliblications was made by the Respondent. The Complainant also
alleged that the original éopies of the alleged publications sought by the Commission
from the Complainant were ‘deliberately not sent by the DEO, Datia and by the Public
Relation Officer despite the repeated directions of the Commission.

A letter from the Commission dated 20% June, 2012 td DEO, Datia was sent askingthe
following details:

@) Certified copies of the bills/vouchers against the items mentioned in (a), (b) and

(c) of (ii) and (i11).

(i)  Whether the Respondent had shown any amount against the publication of his

appeal with photos in:

(a) ‘DainikBhaskar’, dated 27 Nov 2008,

(b) ‘Acharan’, dated 27 Nov 2008,

(¢) ‘DainikDatiaPrakash’ dated 27 Nov 2008,

(iii)  Whether the Respondent had shown meeting expenses as reported by the Press in:
(a) ‘DainikBhaskar’, dated 20" Nov 2008,

(b) “‘Naiduniya’ dated 18“‘ Nov 2008, |

(c) ‘Naiduniya’ dated 26" Nov 2008,

(iv)  Whether the different newspapers had received any payment for publishing the
same news verbatim and the media houses concerned had submitted the declaration
obtained from the publisher (signed by him) and attested by two persons (as required

under Section 127A of the RP Act) or not.
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18.

The DEO, Datia vide his letter dated 25™ July, 2012 sent the expenditure statement of Rs.
2,40,827 lodged by the Respondenttogether with responses given by the aforementioned

media houses in which all of them denied that any bills or vouchers had been raised for

publication. The details of the statements given by the media houses are as follows:

S.No

Name of the Document

Brief Contents

Letter to Collector and District
Election Officer, Datia from

Editor, Acharan(EX-D/7)

This office has not published any

advertisement with respect to Dr. Narottam
Mishra. Thus, no- verified copy of related bill

can be provided.

Letter to Chief Electoral Officer
from Editor,

DainikBhaskar(EX-D/8)

Dr. Narottam Mishra has not given any

advertisement and neither any such

advertisement has been published. Thus, no

verified copy of related bill can be provided.

Election Officer, Datia

Letter to Collector and District

from

‘United ‘Head, NaiDuniya(EX-

D/9)

This office has not published any

advertisement with respect to Dr. Narottam
Mishra. Thus, no verified copy of related bill

can be provided.

Letter to Collector and District
Election Officer, Datia from
District Reporter, B.P.N

Times(EX-D/10)

This newspaper has been discontinued from
May, 2011. Thus, no related payment with

respect to any advertisement has been made.
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5. | Letter to Collector and District | No payment has been received with respect to
Election Officer, Datia from | above subject.
Bureau Chief, DainikBhaskar, |

Gwalior(EX-D/11)

6. | Letter to Collector and District | No payment has been received with respect to
Election Officer, Datia from | above subject.
District Reporter, Dainik

Acharan, Gwalior(EX-D/12)

7. | Letter to Collector and District | No payment has been received with respect to
Election Officer, Datia from | above subject.
District Reporter, Dainik Nai

Duniya, Gwalior(EX-D/13)

8. | Letter to Collector and District | No payment has been received with respect to
Election Officer, Datia from | above subject.
Editor-in-chief, Dainik Datia

Prakash, Datia(EX-D/14)

19.  Considering the documents on record, the Commission decided to call the meeting of
theCommission’s National Level Committee on Paid News (hereafter, “Committee”)in
order to examine the 42 suspected cases of Paid News which were published in

DanikBhaskar, NaiDunia, Aacharan, DainikDatiaPrakashand BPN Times, Gwalior and
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brought to the notice of the Commissionthrough several representations by the

Complainant. The Cémmittee comprised of the following members:

1. Shri GhanshyamGoel, Additional Director General, Directorate of Audio Visual

Publicity, Government of India.

ii. Shri S. Mathias, Additional Director General (News), All India Radio.

il Shri NeerajBajpai, Senior Journalist, (Nominated by Press Council of India)

iv. Shri Shangara Ram, Principal Secretary, Election Commission of India.

v. Shri K. Ajay Kumar, Principal Secretary, Eléction Commission of India.

vi. Shri K.F Wilfred, Principal Secretary, Elecﬁon Commission of Indié.

vii.  Shri Bernard John, Secretary, Election Commission of India.

viii. Ms. Padma Angmo, Deputy Secretary, Election Commission of India—Convenor.
The Committee held its meeting on 5% and 12% September, 2012 respectively.The Committee
considered the following 42 paid news items in question:

List of alleged publications scrutinised by the Paid News Committee:

S. ~ Headline of the news item Name of the News Date
No . paper

1. | «fgq yde # 999 3 @ Dainik Bhaskar, Gwalior 08/11/08

GG

2. |r..a =afe gaw reer & ;. adgae | Dainik Bhaskar, Gwalior 09/11/08
3. | «gfar = e R9A & gy” Dainik Bhaskar, Gwalior 10/11/08
4. | "oF FeH I d¢ RFA" Dainik Bhaskar, Gwalior 12/11/08
5. el FATH & THAT FOTH A" Dainik Bhaskar, Gwalior 13/1 1/087




646 (82) TeYew Ueud, feAiw 1 e 2017

6. |«FHar & -\z.-;.}g k- H@ﬁﬁf JTT Dainik Bhaskar, Gwalior 15/11/08

. g R & ggn‘é TS " dr oy | Dainik Bhaskar,Gwalior 16/11/08
TRTH”

8. | 09K 1 A9 G0 H wRiewr | Dainik Bhaskar,Gwalior T18/11/08

9. | e #r geam e SR Dainik Bhaskar,Gwalior 20/11708
R |

10. TG m I AT ;mﬁ:r" Dainik Bhaskar,Gwalior 20/11/08

1. | vy, B & gade & sedars Dainik Bhaskar,Gwalior - 21/11/08
353

12| ) 31A 7@ @@ G & AdweA | Dainik Bhaskar,Gwalior 22/11/08

13. | afy & Qg & faw a0F7 &ar iy | Dainik Bhaskar,Gwalior 23/11/08
Siter. S

14. | =i 3T 3T R T 3Ty Dainik Bhaskar,Gwalior 24/11/08
T fasr

15, | w=faar & fa% swemar 61 & oY, Dainik Bhaskar,Gwalior 26/11/08
RIFA & Jgel 9He”

16. | “ga feer 9C BT 719 7H (s | Dainik Bhaskar,Gwalior 26/11/08

17. | & ag 9T a099 er O Dainik Bhaskar,Gwalior 27/11/08
3 AET

18. | *f3sT9 3MAE"(Direct Appeal) Dainik Bhaskar,Gwalior 27/11/08

19. @W@; G Dainik Bhaskar,Gwalior 27/11/08
AaAtAsT '

20. | Y sufaw §&d 3eeT ¥ a0aA" | Nai Duniya, Gwalior 11/11/08
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2. | “FHar & TE ¥ 3.]@31?[ E L i Nai Duniya, Gwalior T15/11/08

22, | varer & @ wh & afEr @ Nai Duniya, Gwalior 16/11/08
e

. [ vars Rt & g3 @S AT A cqm Nai Duniya, Gwalior 17/11/08
R

4. | "o ot @ & @ ad & s | Nai Duniya, Gwalior T9/11/08

25. | ‘gHATSeRIfeaEaraR” Nai Duniya, Gwalior 18/11/08

26. | a3 &Y T qgelr SrufAsar Nai Duniya, Gwalior 20/11/08

2. |5t e & wede & seders Nai Duniya, Gwalior 31/11/08
- _ _

28. | " 3 FAE @E GoiC) & A" Nai Duniya, Gwalior 22/11/08

29. | v2fur &1 Ry 09w 6y ‘- Nai Duniya, Gwalior 24/11/08
grafAar

30. | vzfam sem R & 39 o Nai Duniya, Gwalior 25/11/08
R A

31. | vefaar & A09F Y Sha et Nai Duniya, Gwalior 26/11/08
e

| 32. "mﬁmﬁaﬁw Nai Duniya, Gwalior 26/11/08

e 5. |

33. | e & S & g efaar & Nai Duniya, Gwalior 27/11/08
f=ra"(Direct Appeal)

34. | v3f fReT & RN F sddE B.P.N Times, Gwalior 211 1/68
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5. |2 HF AEH W gHRIoT B.P.N Times, Gwalior 25/11/08
@ fohar oA gar A

36. | vafaar & R swerar #r Fe<, e | B-P-N Times, Gwalior 26/11/08
& T T |

37. | “ar safeT e 9T & SR Acharan Gwalior . 15/11/08

38. | vzfaar s R Y 33 S Acharan Gwalior 25/11/08
HRIH B

39. | "R $r 919 9T T&O T3 ® g- Acharan Gwalior 27/11/08 |
s & AR |

40. | v3F AN & gAY H FRIATET FATSH Dainik Datia Prakash 27/11/08
HgH R | |

41. | vzfagr & STGITIT # #RT: AUGH §¢ | Dainik Datia Prakash 26/11/08

4. | "Aderd Y3 & FAT AdgA"(Direct | Dainik Datia Prakash 27/11/08
Appeal)

On the scrutiny of each of the said 42 paid news items/articles of DainikBhaskar, NaiDuniya,
Aacharan, DainikDatiaPrakash and BPN Times, Gwalior, the Commiﬁee made the following
observations:
i.  The items in question appeared nearly daily from 8™Nov to 27" Nov, 2008 in the
fivenewspapers.
ii.  The news items carried information only about Dr. Narqttam Mishra and appeared
heavily in his favour. There werefeatures and appeals as well, among these
clippings. The news items appeared to read more like an eléction advertisement

for the candidate than a news report.
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20.

iii.  One particular news item with same headline appeared on 15" Nov in Aacharan,
on 11" Nov in NaiDuniya and on 9" Nov in Dainithaskér, with the body of the
news items, reproduced verbatim.

iv.  News items carried headlines like, ‘VikaskeliyeNarottam Mishra kiJéetJaroori’,
‘Narottam Hi Pehlipasand’, ‘DatiameinNarottamkijeetlagbhagSunishchit” — which
appeared to heavily promote Dr. Narottam Mishra.

v.  Nearly all the news items appeared without the name of the Reporter. Most items
had ‘Bhaskar Impact’ or ‘Election Special Series’, or ‘Impact Feature® written at
| the corner of the item. |

vi.  The articles didnot refer to any opposition candidate, or his/her campaign and did
not carry any content that to supply a balancing perspective. | |

The Committee agreed that all the 42 news items/articles werebiased, one-sided and
aimed at furthering the prospects of the candidate (Dr. Narottam Mishra). Some of the
reported items weredirect appeals, while othersreadlike advertisements in favour of the
candidate. The Committee after detailed discussion and afterexamining all aspects of the
case, came to the conclusion that the articles/items published in various newspapers
appeared to be surrogate advertisements and fit to be taken under existing definition of
Paid News i.e. “any news or analysis appearing in any media (Print & Electronic) for a
price in cash or kind as consideration” as given by the Press Council of India.

After due consideration of the above report of the Committee on Paid News, the
Commission found it to be a fit case for further inquiry. Accordingly, it issued a Show
Cause Notice dated 15“v1 January, 2013 to the Respondent under sub-rule (5) of Rule 89 of

the Conduct of Election Rules, 1961 wherein/i) \(&las stated as follows:
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“Whereas, General Election to Madhya Pradesh Legislative Assembly was called
by the Governor of the State under Section 15 of the Representation of the People Act,
1951 vide notification no. 14-Law-3-Elec-I V-MP-LA-2008, dated 31 October, 2008; and

Whereas, you had contested the said General Election from 22-Datia Assembly
Constituency; and

Whereas, under Section 77(1) of the Representation | of the People Act, 1951,
every candidate at an election is reqyired to keep a separate and corfect account of all
the exéenditure in connection with an election incurred or authorized by-'the candidate or
his election agent between the. date of filing of nomination paper and the date of
declaration of the election; and

Whereas under Section 78 of the Representation of the People Act, 1951 the
candidate is required to Zodge with the District Election Officer a true copy of the
account kept by him under Section 77 within 30 days of the declaration of result of the
election; and

Whereas, you lodged your account expenses with the District Election‘Oﬁicer,
Datia, on 06" Jan 2009; and

Whereas it has been obsgrved that 42(forty two) news items/articles appeared
nearly daily from 8" to 27" November 2008 in 4 newspapers, namely, Dainik Bhaskar,
Nai Duniya, Acharan and Dainik Datia Prakash, which read more like an election
advertisement in favour of you alone rather than a news report; and

Whereas, these 42 neWs items/ar.ticles have been scrutz"nized by the Committee on

Paid News constituted by the Commission, and
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Whereas the said Committee, after detailed discussions and after examining all
aspects of the case, has come to the conclusion that these articles/items, published in
various newspapers appear to be advertisements in the garb of news and merit to fall
within the definition of ‘Paid News’ that is to say, ‘any news or analysis appearing in dny
media (Print and Electronic) for a price in cash or kind as consideration’; and

Whereas, a copy of the minutes of the meeting of the Committee on Paid News
dated 12* Sep 2012, together with the copies of the 42 relevant news items/articles, are
| attached herewith as Annexufe to the notice; and

Whereas, on the perusal of the said account of election expenses sent by the DEO,
Datia, under Section 78 of the Representation of the People Act, 1951, it is observed that
the expenditure ‘incurred on release of these advertisements in the nature of the Paid

News has not been reflected in the said account of election expenses maintained under
Section 77 of the Representation of the People Act, 1951 and lodged with the District
Election Officer, Datia of the under Section 78 of the Representation of the People Act,
1951,

Now, therefore, under sub rule (5) of the Rule 89 of the Conduct of Election
Rules, 1961, the Election Commission hereby gives you a notice to show cause why you
should not be disqualified for youf failure to maintain a true and correct account of your
election expenditur'e as required by law, for not lodging the true account of your electipn _
expenditureA by suppressing/undervaluing the expenditure towards‘ advertisements
pﬁblished in various newspapers, and thus having failed to lodge your account of election

expenses in the manner required by law.



646 (88) TRy TS9d, fedid 1 S 2017

21.

The reasons of the said default should be explained by you in writing and should
reach the Commission within 20 days from the date of receipt of this notice.

In case, you fail to do so, within the time stipulated above, you will render
yourself liable, without any further referencé in the matter, for disqualification under
Section 104 of the Representation of the People Act, 1951 for being chosen as, and for
being, a member of either House of Parliament or of the Legislative Assembly or
Legislative Council of a State or Union T efritory Jor a period of 3 years from the date of
order of the Commission declaring you to be so disqudliﬁed.

Extracts of the Sections 104, 77 and 78 of the Representation of the People Act,
1951 and of the Rules 86 and 89 of the C’onduct of Election Rules, 1961 are enclosed.
The Commission dlso affords you an opportunity to inspect, if you so desire, the relevant
documents /files by giving prior intimation of three working days.

Given under the seal of the Election Commission of India on 15" January 2013.”
The Respondent filed the first reply dated 28" Jan, 2013 to the show cause notice of the

Commission wherein he stated that the documents/materials on the basis of which the

notice had been issued, had not been supplied to him. In the reply he requested that the

said documents/materials be supplied to him to enable him to file a complete and
effective reply to the notice. Accordingiy, a letter dated 1% March 2013 was sent by the
Commission to the Respondent seeking further response from him, and allowed him an
opportunity of inspection of all relevant files in the Commission’s record._ The
Respondent had, in addition, raised some preliminary objections regarding issue of show

cause notice to himas follows:
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(1) The Respondént contended that the primary requirement to hold an inquiry in the
instant matter depended upon the report submitted by DEO under suB-rule (2) of Rule 89
- of the CER, 1961 which is reproduced as under:
“(2) Where the bistrict election officer is of the opinion that the account of elech'on
expenses of any candidate has not been lodged in the manner required by the Act and
these rules, he shall with every such report forward to the Election Commission the
account of election expenses of that candidate and the vouchers lodged alqng with it.”
‘The submission of ;1n adverse report under the above sub-rule is a precondition to hold
enquiry which is not so in the present matter. Thus the show cause notice issued is
contrary to Rule 89 of the CER,v 1961.
(i) A suomoto inquiry by the Commission cannot be held in the present matter as it is
held either on the basis of the adverse report of the DEO.
(iii) | The allegation of incorrect furnishing of the account was raised after filing of the
account and no inquiry was initiated by the Commission in its wisdom till after four years
of the filing of the accéunt. The inquiry now initiated by the Commission is highly belatéd
and on account of delay, memory fades and this would be disadvantageous to the
Respondent.
@iv) | Th'e‘election law insists that to unseat a returned candidate, the allegation must Be
specifically alleged and strictly proved to have been committed bythe candidate or his
election agent or by any other person with the consent of the returned candidate. The
present notice has been issued on the basis of the assumption and presumption of the
Committee on paid news. Therefore, holding of an inquiry would not be in consonance qf

with the policy of law.
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22.

23.

W) The notice issued on the basis of the report of the Committee on paid news
appointed to hold inquiry, does not disclose the source of information for reaching any
conclusion, which is a material defect in the conclusion drawn by the Committee and no
such report can be the basis of holding inQuiry in the matter. The notice needs to be -
recalled on this ground.

The Respondent then inspected the files in the Commission on 22™ May, 2013 and
obtained the copies of the relevant documentsasked for by him.After further fequests inade
by the Respondent;egardmg, the further remaining inspection, the second and final
inspection of the files was done by him on 16® July, 2013.

Thereafter, the Commission vide its létter dated 19 July, 2013 askéd the Respondent to
submit his reply to the Commission's Notice dated 15% J an, 2013 by 30% July, 2013. Then,
final reply to the Commission’s notice .by the Respondent was received in the Commission
on 29t July, 2013 making the following submissions:

@) Notice has been issued to the Respondent without considering if any prima facie
case exists to do the same as the notice is bésed only on the report of the Committee on the
paid news and not on any finding which has been made by the Commission itself. Also,
the report of the Committee nowhere shows that the Noticee was anywhere involfred in the
publication of the news articles under consideration.It is common knowledge that in
election, the opbosite party also plays mischief with the candidate and apprehending the
defeat, they try to create a circumstance and collect materials for challenging the election
after the result is declared. The notice has been issued without recording any satisfaction

of the Commission that the action taken against the Respondent is necessary.
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(ii) Another basis on which the notice was sent were certain newspaper reports which
are not admissible as evidence (as held by the Supreme Court in AIR 1969 SC 1201 S.N.
Balakrishna vs. Farnandez and AIR 1994 SC 1733 Quamarul Islam vs. S.K Kanta) until
and unless manuscript is obtained from the concerned newspaper.

(iii) Considering the note-sheet of the Election Commission, there wés a situation of
confusion in the Commission as to whether the notice must be issued to the Noticee or not.
(iv) The notice and action is highly belated and the propriety demands that no action
be taken just before the énsuing elections.

(v) A parallel proceeding on the same subject matter was instituted in the High Court
by the Petitioner. If the inquiry is initiated by the Election commission then the likelihood
of the conflicting decisions cannot be ruled out. Also, multiplicity of proceedings is
neither in the interest of the party nor in the interest of the public (as held in Ram Sumer
vs. State of M.P 1985(1)SCC427).

(vi)  According tothe case of AIRI999SC252 LR Shivaramagowda v. TM.
Chandrashekhar, the complaint should contain the information that the newspaper
contained the paid news and that the newspaper was circulated in the constituenéy for the
purposes of general public.Also, there must be sufficient material to show that the news
was printed and the elected candidate was the source of such news.Unless this is shown,
mere publication of the news is of no consequence to the candidate. In absence of such
allegations, the notice deserves to be quashed. | |

(vi)  No complaint as to the nature of the publication of paid news was noticed or made

to the Observer or to the District Election Officer.
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(viii)  In spite of the directions which were issued to the DEO, CEOs of all the States
and Chief Secretaries of all the States regarding advertisements in the Print Media, nobody
was taking cognizance of the news and everybody considered the news as routine
news.On 08" June 2010, a circular was issued in which the paid news was taken note of
and the District Committee was required to keep a watch on the election neWs. In spite of

these, the District Committee was functioning at the time of election in which the relevant

dispute has arisen did not notice that the alleged news were so considered as paid news.

24.

(ix) It is submitted that the allegations that any account was spent by the Respondent
in publication of the newspaper reports is vehemently denied and the details of the
disputes would be submitted after receiving documents and consideration of the
preliminary reply.

(x) It is therefore prayed that the nétice may kindly be recalled and the proceedings
may be dropped.

Simultaneously, a Writ Petition No.6023/2013 was filed by Respondent in the High Court
of Madhya Pradesh at Gwalior Bench, challenging the validity of notice issued to him by
the Election Commission and also the competence of the Commission under Section 10A
of the RP Act, 1951. A stay was granted on the proceedings of the Commission by an
order of the High Court on 29™Aug 2013 which was subsequently vacated by the ordér
dated 09™ Oct 2013. Later, the petition was disposed of by the High Court by an order
dated 28" July, 2016 with a direction to the Commission to decide the interlocutory |
applications filed by the Respondent before thé Cofnmission, if already not decided,

within a period of three months from the date of receipt of certified copy of the order and
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25.

26.

proceed to decide the dispute in a time bound manner so as to maintain the faith of litigant

in the system.

A Writ Petition No. 3512/2011 was also filed by one Radha Mohan Soni on 27% May
2011 before the High Court of Madhya Pradesh at Gwalior Bench challenging the
jurisdiction of the Commission under Section 10 A of the Representatioh of Peoples Act, |
1951 to go into the depth of alleged inco_rrectnéss or falsity of the return of election
expenses maintained by any candidate under Section 77 (1) and 77 (2) as lodged under
Section 78 of the Representation of Peoples Act, 1951.An ipterim relief was granted to the .
petitioner m this case which had the effect of staying the proceedings agaiﬁst th‘eA
Respondent befqre the Commission.Later, it was decided by the High Court that petitioner
may take up the issue raised in this writ petition with respect to jurisdiction of the
Commission to decide the issue of disqualification” under Section 10 (A) of the
Representation of the People Act, 1951 before the Commission and which shall be
decided by the said authority.

Meanwhile, after considering the reply of the Respondent, the Commission decided to call
the parties for hearing on 22™ October 2013. After the said hearing, where the Respondent
prayed for deferment of the hearing ,he filedan application to terminate the proceedings
before the Commission on the ground of pendency of the Election Petition filed by the
Complainant and similar matters being subjudice before the courts. He again filed an
application for supplying the copy of rﬁinutes of the meetings dated 05® Sep 2012 of the
Paid News Committee in order to furnish the proper and complete response to the notice
issued him. He also filed an application for granting leave to cross examine the Members

of the Paid News Committee. Parallg{ly‘, Respondent filed a Writ Appeal No. 486/2013
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challenging the order of the Single Bench of the High Court in W.P No. 6023/2013 dated
09" Oct 2013 whereby the High Court had vacated the stay in the proceedings before the
Commission. An interim order was passed in the said Writ Appeal No. 486/2013 by the

Division Bench of the High Court dated 11% Oct 2013, wherein the Single Bench of the

~ High Court was given the liberty to decide the W.P No. 6023/2013 on merits and the

27.

Commission along with the respondents in the Writ Appeal were also provided the liberty
to move to the Supreme Court in regard to modification of the order of the High Court
dated 11% Oct 2013. Thereupon, the Respondent filed an application before the
Commission to recall the hearing on 22™ Oct 2013. He also filed an application for listing
other cases related to the paid news along with his case. He filed an objection regarding |
constitution of the paid news Committee and its proceeding which had taken place on i2“‘
Sep 2012. He again filed an abplication to defer the hearing scheduled in the Commission
on 22°¢ Oct 2013 on the date of hearing itself and prayed for time to file an SLP in the
Supreme Court against the order of the High Coﬁx’t dated 11% Oct 2013 in Writ Appeal
No. 486/2013.

On the other hand, Complainant vﬁled an application dated 227 Qct 2013, for early
disposal of his complaint against the Respondent. The Complainant also filed an
application to restrict the Respondent to participate in the elections of the year 2013 to the
Legislative Assembly of M.P. The Commission further fixed the hearing on 18® Nov
2013. The Respondent filed an another application dated 01* Nov 2013for postponing the
date of hearing in view of the elections scheduled on 25 Nov 2013 in M.P. The
Commission thereupon fixed the next date of hearing on 29‘?‘ Nov 2013. The Respondent

again filed an application on the date of hearing i.e. 29" Nov 2013, to defer the hearing in

PN
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28,

view of the SLP No. 035006/2013 filed by him which was listed to be heard on 29" Nov
2013 itself in the Supreme Court. The SLP filed by the Respondent was finally disposed
of by the Supreme Court on 14™ Oct 2014 holding that the Commission is empowered to
enquire into the correctness of the account of election expenditure filed by the
Respondent, following the decision of the Supreme Court in Ashok Shankarrao Chavan’s
Case (AIR20145C310).

The Commission then conducted detailed hearings for both the parties on 22%October
2013, 29" Nov 2013,8" September 2014, 11% November 2014, 2°¢ February 2015, 12%
february 2015, 10™ March 2015, 09 July 2015, 15“; July, 2015, 27® July 2015, 16™
September 2015, 26™ Oct 2015, 30" November 2015, 23" December 2015, 21 Jan 2016,
13 April 2016, 26™ May 2016, 08" August 20 1.6, 24 Augusi 2016, 06™ September 2016,
21% October 2016, 28" November 2016, 09 January 2017 and 17% March 2017. On the
hearing on 8" September 2014, the Commission framed the following issues, in

consultation with the learned counsels for both the parties:

i. Whether the news articles, ‘appeals’ with photograph of the Respondent,
advertisements etc. in various newspapers namely, Dainik Bhaskar, Nai Duniya,
Dainik Datia Prakash, Acharan Gwalior and B.P.N Times, published during the
election process in batia Constituency, amount to “paid news”/advertisments in

connection with the election of the Respondent?

ii. Whether the expenditure on the alleged publications has been incurred/authorised
either by the Respondent or by his election agent or by any other person with direct or
implied consent or knowledge of the Respondent or his election agent within the .

meaning of Section 77 of the Represgntation of the People Act, 1951
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29.

30.

iii. Whether the expenses incurred/authorised in such publications are included in the
account of election expenses lodged by the Respondent?
iv.  Whether the Respondent has failed to lodge the true and correct account of election
expenses as required by and under the law?
V. Whether the Respondent haé good reason or juStiﬁCation for such failure to lodge ﬁis
account of election expenses in the manner as required under the law?
vi. Whether the Respondent is liable to be disqualified by the Election Commission of

India under section 10A read with Section 77 and 78 of the R.P Act, 1951?

On 26" May 2016, the respondent submitted a list of 18 witnesses to be examined in his
defense. On due consideration, the Commission found that the evidence of only 4 of those
witnesses (including Respondent) is relevant. The Complainant submitted that he alone
would like to be examined in support of his case. Accordingly, the evidence bof the above
witnesses was recorded in the presence of both the parties on 9™ July 2015, 15® July,
2015, 27 July 2015, 16% Sep 2015, 26™ Oct 2015, 30 Nov 2015, 23™ Dec 2015, 21* Jan
2016, 13™ April 2016, 26 May 2016, 08" August 2016, 24™ August 2016 and 06*
September 2016, as they were cross examined at length by the counsels of both the parties.
An interim order dated 18" March, 2015 was passed by the Commission to decide the
question raised by the Respondent whether the proceeding based >on complaint filed by the
Complainant under Section 10A of the Representation of the People Act, 1951 is fit to be
stayed in view of Section 10 of Civil Procedure Code, 1908 as the Election Petition No.
26/2009 was pending before the ngh Court. It was decided by the Commission in view of
Section 10 of Civil Procedure Code, 1908 that the language of the provision suggests that

it is referable to a civil suit instituted in the civil court and it cannot be applied to the



THAYY o, foti® 1 R 2007 646 (97)

31

proceedings of other nature instituted under any other statute. Neither an Election Petition
is a Civil Suit nor can a proceeding under Section 10A of the Representation of the People
Act, 1951 be called as civil proceeding. Also, placing r_eliance on the judgment in the case
of Ashok Shankarrao Chavan v. ECI &ors, wherein it was held that the Election Petition
pending before a High court and the proceeding before the Commission under Section
10A of the Representation of the People Act, 1951, are two separate and independent
proceedings and both can proceed simultaneously without inviting any embargo from any
cornér. In the context of the matter, the Commission opined that Section 10 of CPC, 1908
is not appliéable in this case and the present proceedings under Section 10A of the
Represéntation of the People Act, 1951 cannot be stayed. The Commission further took
note of the plea of the petitioner for expeditious disposal of the matter.

In the meanwhile, the Complainant submitted a representation stating that he had
submitted rate lists/ tariff cards of DainikBhaskar, B.P.N Times DainikAcharan vide his
application dated 13" April 2016. The Respondent requested to produce the said document
in the hearing on 24® August 2016. As the said documents were not found in the record,
an inquiry was conducted in the Commission by the Registry section and the Receipt and
Issue Section with respect to the alleged misplaced files in the Commission. After scrutiny
of the records in the Registry Section, it was found that the representation was not
received in the Registfy Section. It was found that the Receipt and Issue Section admitted
that the representation was received in the Receipt and Issue Section but it was sent to the
concerned section without being entered in the dairy of the said section. Considering the
issue of misplacement of the representation made by the Respondent dated 09" April 2009

and 13" April 2016, Receipt and Issue sectiopy yas directed that all the posts received in
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name of the RCC and Registry section would be diarised without fail, and would be kept

in a separate folder and would be delivered in the office of Director (law)/Registrar after

- getting due acknowledgement.

32.

33.

The Commission then heard the arguments of both the parties on 21* October 2016, 28"
November 2016, 09 January 2017 and 17 March 2017. Both the Parties also submitted
the written synopses of their arguments in addition to their oral submissions before the‘
conclusion of the hearings on 17" March 2017 which were also exchanged between the
parties themselves. At such conclusion of the heaiings on 17 March 2017, the learned
counsels for both the parties confirmed that they had no further submissions to make
either orally or in writing in this matter.

The Complainant relied on the following averments in hiswritten as well as orall
submissions:

(1) The Complainant héd confended that the Committee on paid news, which observed the
42 alleged news items in the category of the “paid news”, was composed of the members
of the Press Council of India and experts from the Election Commission. On the basis of
the report of the said Committee, the Show Cause Notice was issued to the
Respondent.Also, thé Show Cause Notice didnot mention anything aboﬁt the Complainant

and the Commission is fully empowered to initiate such a proceeding.

(ii) The Complainant had contended that the Respondent in his reply had stated that

proceedings under Section 10A of the RP Act 1951 attract only when there is a failure to

- lodge the account of election expenditure. The Respondent has also stated that when an

Election Petition is pending against him in the High Court, the proceedings under Section

10A of the RP Act 1951 are not mainlyinable. The Complainant,against the above
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issuesraised by the Respondent, had contended that they have already been decided by the
Supreme Court on 05™ Mar 2014, in Ashok Shankarrao Chavan Vs. Dr. Madhavrao

Kinhalkar and Ors (AIR2014SC310) in Para no. 59 as follows:

59. As comﬁared to the nature of proceedings of an Election Petition, when we
examine the scope and jurisdiction of the Election Commission under Section 10A,
at the outset it must be stated that the power and jurisdiction therein does not clothe
the Election Commission to deal with the successful election of the candidate
concerned. In other words, exercising power Under Section 104, the Election
Commission cannot set aside the election of a successful candidate. Section 104
talks of only an order of disqualification that can be passed by an Election
Commission. Fi urth.er, such disqualification order can be passed for failure to lodge
an account of election expenses and such failure was within the time and in the
manner required by or under the Act. Therefore, the scope of an Election Petition to
be tried by an Election Tribunal (High Court) and the scope of an. order of
disqualification to be passed Under Section 104 are entirely different and it must be

stated that one does not conflict with the other.

(iii)The Complainant had contended that the Respondent had averred that since the
complaint relates to the election of 2008 émd the Show Cause Notice was sent in 2013,
thus the proceedings égainét him are not maintainable under Section 10A of the RP Act
1951. The Complainant hadaverred against this contention that there is no bar to continue
with the proceedings under Section 10A of the RP Act 1951 whereas the Respondent

himself had adopted the delaying tactics.
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(iv)

Act 1951 are purely civil in nature and be decided on the basis of preponderance of
probability in view of the judgment of the Supreme Court in Ashok Shankarrao Chavan

Vs. Dr. Madhavrao Kinhalkar and Ors (Supra) as has been laid down in Para 86 which

The Complainant had contended that the proceedings under Section 10A of the RP

is produced as follows:

86. In the first place, the enquiry to be held Under Section 104 is not to examine any
allegation of corrupt practice falling Under Section 123 of the Act. The only area of
examination to be made in an enquiry Under Section 10A is with regard to the
lodging of the account of election expenses and whether such lodgment was done in
the manner and as required by o}' under the Act. In the second place, when such an
enquiry is held, the scope would be as contained in Section 77f1 ) and (3) as well'as
Section 78. The said provisions require a contesting candidate to maintain a true and
correct account of the election expenses to ens‘ure that such expenses are within the
limits prescribed under the Act and that a copy of such statement of accounts is filed
within the time prescribed Under Section 78. When it comes to the question of a
corrupt pra;:ticé Under Section 123, it is needless to state that the scope of
examination of the said issue would be within the four corners of an Election
Petition, as has been prescribed in Chapter I of Part VI of the Act to Chapter V of the
Act. At the risk of repetition it will h.ave to be‘reiterated that the enquiry Under
Section 104 would be more or less of a civil nature and therefore, the principles of
preponderam.se of probabilities alone would apply and it is relevant té note that even
after the order of disqualification, if any, is passed Under Section 104, after
following the requirement of issuance of show cause notice, receipt of reply, etc.,
there is a further remedy available to the contesting candidate Under Section 11 by

which the aggrieved candidate cgif denNystrate before the Election Commission as
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" to how the order of disqualification cannot stand and that it has to be varied. Even if
by invoking Section 11 the aggrieved candidate is not able to get his grievance
redressed, the Constitutional remedy Under Articles 32 and 226 of the Constitution is
always available to question the correciness of any order that may be passed by the

Election Commission under Sections 104 and 11 of the Act.

(v) The Complainant had contended that the Respondent had raised a contention that
since there was no adverse report filed by the DEO, Datia in this case, the proceedings
against him cannot be initiated under section 10A of the RP Act 1951. The Complainant
had averred against this contention that the DEO had only submitted in the report that the
account was lodged in the proper format and he had not conducted any inquiry with
respect to the alleged publications. Also, the said issue had already been decided by the
Supreme Court in Ashok Shankarrao Chavan vs Dr. Madhavrao Kinhalkaf and Ors

(Supra) in Para 70 which is produced as follows:

70. The conduct of election being in the reaim of public domain, the operation of
such election would take place in each constituency, in an area spread over the
whole of the constituency. It will have to be stated that the Election Commission
may not be in a position to have access to any kind of illegality or irregularity
indulged in by the candidates concerned, irrespective of the various personnel
such as Election officers, security personnel, etc. functioning exclusively for the
purpose of holdihg.the election under the control of kthe Election Commission.
Therefore, such instances of illegalities committed by the candidates contesting’
in the election in certain areas of the constituency may come to the notice of
_some individuals, which may have a serious ramification relating to the conduct

0{,\ ‘Q(e candidate by abusing the process of the election with the aid of money
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power available with such candidate. Therefore, if someone is able to assert such
misuse of funds in the process of election by a candidate by making an inspection
Under Rule 88 and if the concerned individual finds out that such misuse of funds
had taken place, which was not disclosed in the statement of account of election
expenses, he will have every right to bring it to the notice of the Election
Commission and the very purport of providing such a right ‘Under Rule 87 and
88 when read along with Section 104 makes it clear that he would have every
locus to prefer a complaint. Also in the course of an enquiry made Under Section
104, the Election Commission can call upan' the concerned individual to
substantiate the complaint with relevant mdzferials to enable. the Election
Commission to pass appropriate orders of disqualiﬁcatidn under the said
Section. Therefore, the contention of learned Senior Counsel for the Appéllant

that the Complainants have no locus cannot be accepted.

(vi)  The Complainant had contended that the Respondent had raised a contention that
some of the news items placed on record were photocopies which could not be accepted.
Also, a strong reliance had been placed on the improper marking of the documents as
exhibits on record. The Complainant against this contention had cited case of All Party
Hill Léa&ers Conference vs. W.A. Sangma (AIR19775C2155) wherein it had been held
that the Election Commission is a tribunal within the meaning of Article 136(1) of the
Constitution and therefore, rules of Indian Evidence Act, 1872 are not applicable in the

proceedings before the Commission.

(vii) The Complainant had contended that the Respondent had not averred about the news
items being forged or fabricated but had only disputed that no cash or consideration had

‘,,//'Beex\"ﬁ{nade to publish the alleged news items. Even the letters from the newspaper



YRy 99, f&Aiw 1 s 2017 646 (103)

agencies had not disputed the alleged publications but had only declared that no payment
had been made from the Respondent or in his behalf in respect of the alleged
" publications. Also, the witness, Ramesh Rajpoot, who appeared in favour of the
Respondent, in the cross examination by the counsel of the Complainant,had admitted

that the publications were made in the newspapers.

(viii) The Complainant had contended that the letters submitted by the newspaper
agencies could not be ;elied upon as they are not supported by any afﬁdavit. Also, the
people who have issued the letters never appeared before the Commission.‘The then
Collector had also not appeared before the Commissioh to prove the letters. The letters

did not bear any seal of the agency and were not even issued on a proper letter head.

(ix) The Complainant had contended that the Collector Datia, who was a witness in
favour of the Respondent had not denied the allegations of manipulations of the evidence
in the cross examination by the counsel for the Complainant but had refused to answer

the same.

(x) The Complainant had contended that the judgment by the Delhi High Court in thé
challenge to the order of the Commission in case of Ashok Shankarrao Chavan is not
applicable in the present case as it had not been upheld by the Supreme Court. The Delhi
High Court had quashed the Show Cause Notice issued to the Respondent in the case on
the ground that it had been issued without framing of an issue regérding the knowledge
and consent about the expenditure. But in the preseﬁt matter, the said issue had been
- framed by the Commission. Also, in the matter of UmleshYadav the Division Bench of

the Allahabad High Court had upheld the order of the Election Commission which was
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further upheld by the Supreme Court. Thus, the law laid down in the case of

UmleshYadav shall have the binding force.

(xi) The Complainant had contended that the opportunity to show cause was given to the
Respondent in the notice within 20 days’ time satisfying the opportunity which must be
~ granted to him under Rule 89(6) of CER 1961. But instead of curing the default, the

Respondent denied the contents of the notice.

(xii) The Complainant had contended that plea of permissible limit on the expenditure
during elections cannot be raised in the present matter as it can be only raised under

Section 11 of the RP Act.

(xiii) The Complainant had contended that the Respondent had further averred in the
matter of Ashok ShankarraoChavan that the Delhi High Court had quashed the notice
under Rule 89 (5) of CER. Even the Respondent challenged the notice before the High
Court of Madhya Pradeshand subsequently before the Supreme Court but the writ petition
was dismissed. Hence, there is no defect in the notice issued by the Election Commission.
Therefore, the said judgement of Ashok Shankarrao Chavan is not applicable to the facts

of the present case.

(xiv) On the issue of some photocopies being marked as the exhibit in the cross
examination by the counsel of the Complainant, the Complainaﬁt had contended that he
has given an affidavit in support of the documents attached with his complaint. He filed
the photocopies along with the original copies of the newspapers. Also, he stated that the

exhibits are marked on the photocopies after confirmation from the original copies.
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34.

(xv) On the issue of whether the news items must declare the name of the person who
wishes to publish the item, the Complainant had contended that the every news item
mentions the name of the Respondent and the issue of whether the news items are paid

news or not, shall be decided by the Commission.

(xvi) On the issue of voluntary publications by the newspapers, the Complainant had
contended that he disagrees with the fact that the articles/appeals/advertisements were
voluntarily published by the newspapers after collecting information about every

candidate from his constituency regarding his popularity.

(xvii) In view of the above contentions, the Complainant prayed that the Respondent

deserves to be disqualified under Section 10A of the RP Act 1951 for three years.

The Respondent relied on the following averments in hiswritten as well as oral

submissions:

@) The Respondent had contended that the Show Cause Notice issued to him makes

the following things clear:

a. Tt has been issued four years after the declaration of the result of elections which

was declared on 08 December 2008.

b. It was issued only on the basis of Paid News Committee and there is no
independent assessment of facts and application of the mind by the Commission
before issuing of notice on 15% Jan 2013. It has also been held in 2003 (1) MPLT

180, that if the notice is issued mechanically, it is not acceptable in law.
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(i)

(iii)

(iv)

W)

The Respbndent had contended that the Show Cause Notice was issued only on
the basis of Paid News Committee observation which was not based upon any
evidence and was simply ‘an observation’ of the said Committee which is again
unsustainable in law in the light of judgements of the Supreme Court namély AIR

1952 SC 16 and (1997) 7 SCC 622.

The Respondent in his contentions denies the publication of 42 disputed news
items and had stated in the reply to the Show Cause Notice, that the election

expenses submitted by him is in accordance with law.

The Respondent had contended that since the public mandate has been received
by the Respondent again in the election held in the year 2013-2014, the said
public mandate cannot be nullified only because no action was taken within a

reasonable time under Section 10A of the Representation of the People Act, 1951.

The Respondent had contended that the following legal provisions are applicable

in the case:

a. Section 123 of the Act defines the corrupt practices and sub-section (6)
speaks the incurring or authorizing of expenditure in contraventiclm of Sgction 77.
Also, Section 146 of the Act read with Rule 89 of the Conduct of Election Rules,
1961, provides for the power of inquiry, wherein, the Commission has to follow
the provisions of Civil Procedure Code, 1908 in the manner indicated in the
section, while conducting the inquiry. Thus, a full-fledged inquiry has to be done

under Section 10A of the RP Act 1951.
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(vi)

c. Under Section 10A, the Election Commission can only disqualify a person
for failure to lodge account of election expenses, if it is satisfied that the person
has failed to lodge an account of election expenses within time and in the manner
requiréd by or under this the Representation of the People ;'\ct, 1951. Further he
says that a candidate shall keep a separate and correct account of all expenditure
under Section 77 of the Act, which is incurred or authorised by him or his election

agent in connection with the election.

From a combined reading of all the aforesaid provisions and Rules 86 to 89 of the

Conduct of Election Rules, 1961, following things are clear:

a. The candidate is obliged to keep the account of election expenses from the
date of election notification till the date of declaration of the result which he or his

agent has incurred during the course of election.

b. There is no provision under the Representation of the People Act, 1951
with respect to keeping of any account of any expenses which is not incurred by

the candidate or his agent or not authorised by the candidate or his agent.

The Respondent had contended that a bare reading of the entire complaint lodged
by the Complainantdid not contend that the Respondent or his agent or under
authorization by third person, had paid anything against the publication of
disputed 42 news items. Even single evidence had not been led by the
Complainant despite of opportunity given by the Commission which would show -

that the said news items were published under the authorization of the
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(vii).

(viii)

(ix)

Respondent. Thus, the complaint filed by him is baseless, frivolous and deserves

to be quashed.

The Respondent had qontended that on behalf of the newspapers, Shri Ramesh
Rajpoot (DainikBhaskar) and Shri Suresh Sharma (DainikAcharan) had been
examined who have clearly denied expenses of any mdney against the publication |
of the said news items. The photocopies which have been marked as the exhibits

are also not acceptable as the evidence.

The Respondent had contended that in the case of Ashok Shankar RaoChavan, vs.
MadhavRaoKinhalkar and others (Supra), it had been held that the candidate
against whom the show cause notice under Section 10A of the Act, 1951 is issued,

had to be provided with full opportunity of hearing and the Complainant had to

prove beyond doubt that account of election expénses was not submitted by the

winning candidate. In the present case, Complainant failed to establish the

allegation of complaint.

The Respondent had contended that it was held in Ashok Shankar RaoChavan, vs.
MadhavRao Kinhalkar and others (Supra)since the tenure of Assembly was going
to expire, the Election Commission must hold the proceedings. on day- to-day
basis, which means that the Supreme Court was conscious that after the tenure 1s
over, no order under Section 10A of the Act, 1951 can be passed. In the present
matter, the tenure of election in dispute came to an end in the year 2013 and the
Reépondent had been re-elected on the basis of his performance, hénesty and

public mandate. Thus in view of the above judgment of the Supreme Court, the
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order cannot be passed against the Respondent under Section 10A of the

Representation of the People Act, 1951.

x) The Respondent had contended that as far as the principle of preponderance
ofprobabilities is concerned, the same cannot be attracted in the favour of the
Complainant, but wiil act against him for the simple reason that the probabilities
available in the case suggest that the Complainant has neither pleaded nor proved

that the expenses were made by the Respondent or under his authorization.

(xi) The Respondeht had contended that after the Supreme Court décided the case of
Ashok Shankar RaoChavan (supra), the Commission péssed an order of
disqualification in his respect, but later on the High Cdurt of Delhi had set aside
the order of the Commission, exercising advisory jurisdiction on the ground that
the election expenses which is said to have not beenincluded, which if included in
the election expenditure of Ashok Shankar RaoChavan, and it is within the
prescribed ceiling of expenses, then in that case, no order under Section 10A of
the Act, 1951 can be passed. The _Respondent also submits that by a combined
reading of all the provisions related to Section 10A of the Act, 1951, it makes it
crystal clear that the election expenses should not exceed the maximum limit
prescribed under the law, which is the object of the law. In the present case,

anyway, the expenses do not exceed prescribed limit of the expenditure.

(xi1) The Respondent had contended that the DEO had categorically found in his
inquiry in terms of report called by the Commission that the election expenses

were rightly submitted by the Respondent.
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(xiid)

(xiv)

(xv)

(xvi)

(xvii)

(xviii)

On the issue of blank columns in the account of election expenditure submitted by
the Respondent, the Respondent had contended that whatever expenses must have

been submitted in the account, have already been submitted.

On the issue of misusing position as a Minister in the State Government, the
Respondent had contended that he had never misused his position to fabricate any

evidence in connivance with the officers of the Commission.

On the issue of whether the newspapers submitted false letters to the Commission
in his coercion, the Respondent had contended that he denies any such allegation

and no undue influence was ever used on any of the newspapers.

On the issue as to when did he gain information/knowledge about the alleged
news items/advertisments/impact features, etc., he has stated that since he had not
made any payment for the alleged news items, the question of knowledge

regarding the same did not arise.

On the submission of the Respondent that-the publicationof news was based on
reports of the Press Trust of India, the Respondent was asked whether any credit
was attributed to thePress Trust of India, he stated that he had no idea as to how
Press Trust of India publishes the news but he had not paid any money to the

newspapers.

In addition to the Respondent, Mr. Madan Kumar Gupta, Collector Datia had also
been cross examined as a witness to the Respondent. He denied the inspection of
the account of election expenses filed by the Commission and stated that whatever

records were presenthnthe election office have been brought by him before the
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Commission. He also stated that he had no comments on the questions with
respect to the functions of the DEO Datia, as the questions do not relate to his

tenure.

(xix) In addition to the Respondent, Mr. Ramesh Rajpoot, Editor, Dainik Bhaskar, had
been cross examined as a witness to the Réspondent. He had stated that no paid
news publication is possible at the agency level or at the level of the reporters. He
had stated that neither the Respondent nor any one had provided any paid news
advertisement to him. He also stated that the letter issued from the office of Dainik
Bhaskar declaring the denial of any payment received from the Respondent, is
within his knowledge and had been issued by a responsible officer of the agency.
He also stated that it is possible that the news items published in one newspaper
can be published in others also. He admitted the rate card of Dainik Bhaskar on
record. Regarding the question on register of the bills of advertisements/appeals in
his agency, to be placed on record by him, he replied that there was no information
regarding the Respondent on the said register and that is why it was not necessary

to produce the same on record.

(xx) In addition to the Respondent, Mr. Suresh Sharma, Regional Editor of Dainik.
Acharan, had been cross examined as a witness to the Respondent. He had stated |
that his agency only publishes news/advertisements and doesn’t publish paid news.
He élso stated that there is no special rate list which is issued by his agency during
elections. Tariff card is subject to change but is also not issued specially with
respect to elections. He also stated that the letter which has been submitted to the

DEQO has been issued by him without any intention to save the Respondent.
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35. Before the maih issues are considered, it is appropriate to sum up brefly the
preliminary objections raised by the Respondent.

(i) | There has been a contention by the Respondent in all his submissioﬁs regarding
the delay in the proceedings of the Cofnmission. The Respondent also raises a
question that since the fenure of his office was once over after 2013, the Show
Cause Notice cannot be sent. After the Cdmmission decided to call the parties for
hearing in the Commission, several applications were filed by the Respondent to

- defer the hearings constantly. He also tried to delay the proceedings in view of an
interim relief being granted on the issue of jurisdiction of the Commission in a
Writ Petition filed by Radha Mohan Soni (W.P 3512/2011); In spite of his
repeated applications, the Commission only took note of the reasonable reasons to
defer the hearings. The hearings which were commenced on 22™ October 2013
got concluded on 17" March 2017. With respect to the reasons stated
hereinabove, the delay has been caused in the matter.

(ii) The Respéndent had raised preliminary objections regarding the Commissién’s
jurisdiction to hold this enquiry. The power of the Commission under Section
10A of the RP Act 1951 to enter into the correctness or falsity of the account of
expenses submitted under sections 77 and 78, is well established from the case of
LR Shivaramqgowda vs. T.M. Chandrashekar (AIR 1999 SC 252) and
reaffirmed by the Supreme Court in Ashok Chavan’s case. The Supreme Court in
Ashok Chavan’s case also held that the purpose of holding the enquiry was not a
mere formality, but a comprehensive enquiry to ascertain that the account filed

was a true, correct and genuine one.
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(iii)  Furthermore, the Respondent has contended that if the impugned expenditure
when added to the reported expenditure, if falls within the permissible limit
allowed by’ law, no action may lie under Section 10A. However, it is well
established and reaffirmed by the Supreme Court in Ashok Chavan’s case that it is
the truth or falsity of the account that is critical for the purposes of section 104,
irrespective of whether the permissible limit is breached or not.

(iv)  Finally, as the Supreme Court noted in Ashok Chavan v.Dr. Madhavrao
Kinhalkar and Ors (AIR 2014 SC 3102), the DEO’s Report to the Commission
need not form the sole and exclusive_basié for the formation of the Cqmmission’s
satisfaction under Rule 89(5) of the CER 1961.

36. The Commission will now consider the main issues that arise in light of the rival
contentions and submissions made by both parties in support of their respective c.ases.,In
doing so, we may advert to the issues framed by the Commission in this matter on gth
September 2014:

Issue No. 1: Whether the news articles, ‘appeals’ with photograph of the Respondent,

advertisements etc. in various newspapers namely, Dainik Bhaskar, Nai Duniya, Dainik

Datia Prakash, Acharan Gwalior an(i B.P.N Times, published during the election process

in Datia Constituency, amount to “paid news”/advertisments in connection with the

election of the Respondent?

37. The first issue relates to the question whether the alleged news items published during
the campaigning period in the elections of 2008 in Madhya Pradesh amount to “paid
news”. The National Level Committee on paid news conclusively held in its meeting

that all the alleged 42 news items fall in the category of the paid news. Since no
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38.

39.

scanning or reporting was done at the District or State Level with respect to the alleged
paid news by the Respondent, the Commission’s Committee on Paid News functioned at
the highest level in its enquiry_ into the matter. The Paid News Cqmmittee commenced
its meetings after the Respondent filed the original copies of the alleged newspaper
publications with his complaint of 28" May 2012 and arrived at its éonclusions on the
basis of the following factors: (i) timing of the publications, (ii) content specifically
carried in the publications, (iii) the repetition of content from one newspaper to another
on successive dates of publication, (iv) headliners of the news items which heavily
‘promoted the Respontdent in particular and. (v). most importantly, publication of the item
without the mention of any reporter’s name. These bbservations made by the Committee

support the conclusion that the said news items were “paid news”.

AH 42 paid news items are extremely biased in favour of the Respondent. Many of these
are printéd ‘impact features’ which are typically paid for on pre-negotiated terms
according to the prevailing advertorial policy of the concerned newspaper. The said items
identify strongly with the illustrations contained in the Commission’s Compendium on

Paid News.

The Respondent in his cross examination contended that news agencies such as Press
Trust of Indiahave made the publications of the alleged paid news items. It is further

inferred from his contention that the news agencies such as Press Trust of India, have

correspondents all over the country, who cover electioneering news and report the ground

situation, the winnability of candidates etc. Sucy geports are often picked up by
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newspapers, without editing, and‘ often the same report appears, word for word. The
Respondent thus tried to explain the appearance of the alleged items in the concerned
newspapers, in this manner. However, the Respondent’s argument is not tenable in this
particular case as none of these ‘replica’ items published in different newspapers carry a
credit line to the PTI or concerned agency, or reporter’s name which is essential for
proving the stated f:act. Also, only when information is taken from news agency reports,
and an item is drafted de novo, including the other facts, can such a credit be denied.

‘Inv addition to the above, on examining the original copies of ‘the newspapers filed
on record by the Complainant, the following items have been concluded to be direct
appeals for votes in the election the contents whereof cannot be deniedto have been
published by the Respondent himself | or his agent or any other person under his

authorization:

a. "faﬂW' published in Dainik Bhaskar, on 27® Nov, 2008, with a photograph of

Dr. Narottam Mishra, Shri Shivraj Singh Chauhan and the party symbol of Bhartiya

Janata Party. The alleged contents in the news items are as follows:
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b. "ARITHEITIAREINIEIITFIAFE" published in Dainik Nai Duniya, on 27 Nov,

2008, with a photograph of Dr. Narottam Mishra. This news item is printed as “Nayi
duniya response feature” on the day of poll in the Constituency. The alleged contents in

the news items are as follows:
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o. "HAGIATYFIAARIAdGA" published in Dainik Datia Prakash, on 27" Nov, 2008,

with a photograph of Dr. Narottam Mishra and the party symbol of Bhartiya Janata Party.
The news item was published on the day of poll and ends with the words “Aapka Dr.
Narottam Mishra, Bhajpa Pratyashi Vidhan sabha kshetra 22”. The alleged contents in the

news items are as follows:
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40. The Commission holds, in view of the above said evidence of direct appeals, that:

i The first news item was published along with a photograph of Dr. Narottam
Mishra, Shri Shivraj Singh Chauhan and the paﬁy symbol of Bhartiya Janata
Party. Also the content of the news item mentiohing the words “Main Dr.
Narottam Mishra....” clearly shows that the appeal was published by the
Respondent himself to influence people in the Constituency to vote in his favour,
\Similarly, the second and third news items, which were published on the poll day
itself along with photograph of Dr. Narottam Mishra, wherein the contents
mentioning the words “Main aapse vinamrata se karbaddh nivedan karta hun....”
manifest the same. The third news item ‘also ends with the words “Aapka Dr.
Narottam Mishra, Bhajpa Pratyashi Vidhan sabha kshetra 22” and strongly

suggests its publication by the Respondent himself.

il. The phrases “Main Dr. Narottam Mishra....” and “Main aapse vinamrata se
karbaddh nivedan karta hun....” along with a photograph of Dr. Narottam Mishra
and the party symbol of Bhartiya Janata Party place a situational exposition where
the Respondent cannot contend that the above news item was not published by

him or his election agent.

41.  The Commission thus accepts the report of the Committee on paid news that the 42
alleged news items did constitute “paid news”/advertisments in connection with the

election of the Respondent.
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Issue No. 2:Whether the expenditure on the alleged publications has been
incurred/authorised either by the Respondent or by his election agent or by any other
person with direct or implied consent or knowledge of the Respondent or his election

agent within the meaning of Section 77 of the Representation of the People Act, 1951.

The second issue is whether the expenditure on the alleged publications was incurred or
authorized either by the Respondent or his election agent or by any other person with
direct or implied consent or knowledge of the Respondent or his election agent within the

meaning of section 77 of the RP Act, 1951.
Section 77 of the Representation of the People Act, 1951 is reproduced here:
“77. Account of election expenses and maximum thereof.—

(1) Every candidate at an election shall, either by himself or by his election agent, keep a
separate and correct account of all expenditure in connection with the election
incurred or authorized by him or by his election agent between the date on which he
has been nominated and the date of declaration of the result thereof, both dates
inclusive. Explanation 1.—For the removal of doubts, it is hereby declared that— (a)
the expendituré incurred by leaders of a political party on account of travel by air or
by any other means of transport for propagating programme of the political party
shall not be deemed to be the expenditure in connection with the election incurred or
authorised by a candidate of that political party or his election agent for the purposes
of this sub-section. (b) any expenditure incurred in respect of any arrangements

made, facilities provided or any other act or thing done by any person in.the service
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(2) of the Government and belonging to any of the classes mentioned in clause (7) of
section 123 in the discharge or

(3) purported discharge of his official duty as mentioned in the proviso to that clause
shall not be deemed to be expenditure in connection with the election incurred or
authorised by a candidate or by his election agent for the purposes of this sub-

section.

Explanation 2.—For the purposes of clause (a) of Explanation 1, the expression “leaders
of a political party”, in respect of any election, means,— (i) where such political party is
a recognised political party, such persons not exceeding forty in number, and (ii) where
such political party is other than a recognised political party, such persons not exceeding
twenty in number, whose names have been communicated to the Election Commission
and the Chief Electoral Officers of the States by the political party to be leaders for the
purposes of such election, within a period of seven days from the date of the notification
Jfor such election published in the Gazette of India or Official Gazette of the State, as the

case may be, under this Act:

Provided that a poliﬁcal party may, in the case where any of the pers&ns referred to in
clause (i) or, as the case may be, in clause (ii) dies or ceases to be a member of such
political party, by further communication to the Election Commission and the Chief
Electoral Officers of the States, substitute new name, during the period ending
immediately before forty-eight hours ending with the hour fixed for the conclusion of the
last poll for such election, for the name of such person died or ceased to be a inember, for

the purposes of designating the new leader in his place.

(2) The account sill¢ontain such particulars, as may be prescribed.
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(3) The total of the said expenditure shall not exceed such amount as may be prescribed.

The Complainant has produced both original and photocopies of the newspaper pages of
Danik Bhaskar, Nai Dunia, Danik Datia Prakash, Acharan Gwalior and B.P.N Times in »
which the alleged advertisments have been made. A perusal of these publicaﬁons, which
as the Paid News Committee has noted, have appeared almost daily from 8th November
to 27th November 2008 (during the campaign period); carried information exclusively
about the Respondent and appeared strongly biased towards him. One particular neWs
item under the heading “to isiliyeoabsealaghain Narottam”, appeared on 15th November
in Aacﬁran, on 11th November in Nai Duniya, and on 9th November in Dainik Bhaskar,
with the same headline and a verbatim reproduction of the body of the item. Futherm&e,_
the headlines of many of the items appeared to strongly promote the Respondent, stating
that the Respondent was necessary for development of the constituency; calling the
Respondent’s victory certain and imminent, etc. There was no coverage of opposition
candidates or their manifestoes, or campaigns, etc. Importantly, as noted above, there
were three news items published in the format of direct appeals by the candidate,

appearing in three different newspapers on the day of the poll:

(i) An item published in Dainik Bhaskar, on 27th November 2008, with a photograph
of Dr. Narottam Mishra, Shﬁ Shivraj Singh Chauhan and the party symbol of
Bhartiya Janata Party;

(ii)  An item in Dainik Nai Duniya, on 27th November 2008, canrrying a photograph
of Dr. Narottam Mishra and printed as “Najiduniya response feature” on the day

of poll in the Constituency;
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(iii)  An item published in Dainik Datia Prakash, on 27th Nov 2008, with a photograph
of Dr. Narottam Mishra and the party symbol of Bhartiya Janata Party. This item,
again published on the day of the 27th November, 2008 ends with the words

“Aapka Dr. Narottam Mishra, Bhajpa Pratyashi Vidhansabha kshetra”.

Furthermore the Respondent was cross-examined before the Commission by counsel for

the Complainant on 26th May, 2016 and was specifically asked about when he gained

knowledge/information about the alleged news items/advertisments/impact features, etc.

published during the period of nomination till the date of the poll in the 2008 assembly

elections. The Respondent replied that since he had not made any payment with respect
to the alleged news items, the question of knowledge regarding the same did not arise.
During the entire cross examination, the Respondent repeatedly denied having made
payment for any news items, rather than specifically denying knowledge regarding the
same. The witnesses appearing on the behalf of the Respondent had also denied having
received any money against the publication of the said news items. These denials cannot
be accepted and relied upon because it is proved on record by the Complainant that the
two rival candidates had made payﬁents for similar type of publications to the these news
agencies. Thus, it is hard to believe that the said news agencies had published similar
news items on behalf of the Respondent without receiving any consideration from him.
Importantly, the facts and circumstances of the issue of thé news items, their frequency of
publication during the campaign period, the fact that the advertisements in question
appear in a number of prominent newspapers in Datia with fairly widespread circulation,
make it difﬁcult for the Respondent to validly claim ignorance about the appearance in

these newspapers, of the impugned adveftisements, including three direct appeals
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apparently made by him in first person, with his photograph and party symbol, on the day

of the poll.

The Supreme Court in Ashok Shankarrao Chavan Vs. Dr. Madhavrao Kinhalkar &Ors.,
while deciding on the nature of the enquiry undertaken under Section 10A of the RP Act,
where the Commission enquires into the correctness of an account of election expenditure

noted as follows:

“At the risk of repetition it will have to be reiterated that the enquiry under Section 1 04
would be more or less of a civil nature and therefore, the principles of preponderance of

probabilities alone would apply.”

In light of the facts presented above, as well as the fact that the Respondent was a third-
time Member of Legislative Assembly; a representative of Datia in the State Assembly,
the Comission finds difficulty in accepting the Respondent’s claims of ignorance
regarding the said advertisements, especially the direct appeals made in first person in the
name of the Respondent, appearing in three different newspapers on the day of the poll.
which were germane and relevant to his own political campaign in the Assembly election.
Accordingly, on the balance of probabilities, the existence of knowledge on the part of
the Respondent about the impugned news items appears so highly probable as to establish
that the Respondent did have knowledge of the said publications. Furthermore, the
Respondent failed to disavow the said news items appearing in his favour, as well as the
direct appeals appearing in his name, by sending notice to the newspapers concerned, to
cease publication of such items that could create the impression tﬁat they were published
at his behest. Incurring of expenditure “on account of the holding of any public meeting,

or upon any advertisemeff, c)%gular or publication, or in any other way whatsoever for
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the purpose of promoting or procuring the election of [a] candidate” is a punishable
offence under Section 171H of _the Indian Penal Code, 1860, reproduced below for ready

reference:

“Section 171H. Illegal payﬁents in connection with an election.—
Whoever without the | general or special authority in writing of a
candi-date incurs or authorises expenses on account of the holding of any
public meeting, or upon any advertisement, circular or publi-cation, or in
any other wéy whatsoever for the purpbse of promot-ing or procuring the
election.of such candidate, shall be pun-ished with fine which may extend
to five hundred rupees: Provided that lf any person having incurred any
such expenses not exceeding the amount of ten rupees without authority
obtains within ten days from the date on which such expenses were
in-curred the approval in writing of the candidate, he shall 'be deemed to

have incurred such expenses with the authority of the candidate.”

The Respondent’s failure to report such advertisements further strengthens the
conclusion of his complicity in the same. It also strengthens the conclusion that he

knowingly participated or took adVantage of the expenditure on such advertisements.

Candidates are required to maintain a day to day account of election expenditure in a
prescribed format. The format requires the candidate to declare, and contains columns
for, the declaration of the value of goods or services received in kind from any source and
used for electioneering of the candidate. The Guidelines for Maintenance of Day to Day
Accounts of Election Expenditure clearly stipulate that goods or services received in kind

like “vehicles, posters, pamphlets, media adgfertisement, helicopters, aircrafts etc. from
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party or any person/body/association” must be attributed in Part A of the Day to Day
accounts, with date, description, quantity and rate per unit, estimated on the basis of
notional value. Thus, it can be seen from the above that, the Respondent had received
‘assistance’ in the form of advertisements which supported his candidature, furthered his

electoral prospects and which he can be deemed to have had knowledge of.

According to the Supreme Court in Kanwar Lal Gupta v. Amar Nath Chawla, any )
expenditure incurred by any person other than the candidate or his authorized election
agent, which the candidate knowingly takes advantage of, must be considered as
presurﬁed to have been authorized by him. The scheme of section 77 in its current form
does recognise implied authorization in certain cases where expenditure can be identified
with the election of a candjdate (an exception for the travel expenses of star campaigners

is carved out) even if such expenditure is not directly incurred or authorized by him.

In Common Cause v. Union of India, the Supreme Court ruled on this point that:

“The expenditure, (including that for which the candidate is seeking protection under
Explanation 1 to Section 77 of the RP Act) in connection with the election of a candidate
— to the knowledge of the candidate or his election agent — shall be pre.fumed to have

been authorised by the candidate or his election agent.”

The Supreme Court reiterated this observation, in its 2014 decision in Ashok Chavan v.
Election Commission agreeing with the Division Bench of the Allahabad High Court in
Umlesh Yadav’s case, that the court could draw a pres1;rnption of implied authorization
by the candidate, in ceﬁain circumstances. This is particularly applicable in the present
circumstances; in view of the fact that the Respondent has failed tQ disavow‘ any

connection with the publicat}'yﬁsi& question, and failed to take action against the news
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agencies concerned for making publications in respect of the Respondent without his
authorization. In this connection, it may also be noted that there is a lacuna/weakness in
Section 171H of the Indian Penal Code, which prescribes punishment of only Rs. five
hundred for iliegal/uﬁauthorized payments in connection with an election. The
Commission has already recommended to the Government for making the provisions of

Section 171H more stringent.

Thus, in view of the examination of the facté and evidence on record and the analysis of
the decisions rendered by the Supreme Court, the Election Commission concludes that
the Respondent had given his implied authorization for the publication of the
advertisements in question and had knowingly taken advantage of the same. The
Respondent cannot validly claim ignorance of the publication of the alleged items and
has failed to expressly disavow any involvement in the samedespite the fact that the
publications of the above mentioned “direct aﬁpeals” in his name, containinkg his
photograph, published on the &ay of the poll, on 27" November, 2008, also constitute an
offence under Section 171H Qf the Indian Penal Code, 1860.Moreover, in his account of
election expenses, the Respondent has left the column on “campaign through
electronic/print media” blank. Accordingly, the Commission has decided that the
Respondent had knowledge of, and impliedly authorized publication of the impugned
advertisements within the meaning of section 77 of the Representation of People Abt, _

1951.

Issue No. 3:Whether the expenses incurred/authorised in such publications are included

in the account of election expenses lodged by the Respondent?



646 (130)

HeEYQY S9F, e 1 Jems 2017

49.

The third issue relates to whether the account of election expenses submitted by the
Respondent included the expenses incurred/authorised on the alleged publications. It is
apparent from the certified copy of the account of election expenditure received from
DEO Datia, that the Respondent. has not included the expenses incurred/authorized on
any publication in any newspaper; The heads of expenditure in the Respondent’s account
of expenses, do not reflect any expenditure made on media advertisements or print

publications. The Respondent has also repeatedly denied making any payments with

regard to the alleged publications and has failed to account for any imputed expenditure

50.

thereof.

In addition, the Respondent has failed to report the abovementioned advertisements in the
day to day account of election’ expenditure required to be maintained by him. The
prescribed format of the same, requires the candidate to declare the value of goods or
services received in kind from any source and used for his. The Guidelines for
Maintenance of Day to Day Accounts of Election Expenditure clearly stipulate that goods
or services received in kind like “vehicles, posters, pamphlets, media advertisement,
helicopters, aircrafts etc. from party or any person/body/association” must be attributed in
Part A of the Day to Day accounfs, with date, description, quantity and rate per unit,
estimated on the basis of notional value. Even if we accept the contention of the
Respondent that he has not paid for the alleged advertisements, the said advertisements
have supported his candidature and ﬁthhered his electoral prospects by offering outrgach
to thousands of voters during the campaign period. He has therefore, clearly derived
benefit from the same, and was thus obliged to have included a notional estimate of such

expenditure in his Day to Day accounts register, but has failed to do so.
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54.

The Commission thus concludes that expenditure incurred/authorized on the impugned
publications have not been included in the account of election expenses lodged by the

Respondent.

Issue No. 4:Whether the Respondent has failed to lodge the true and correct account of

election expenses as required by and under the law?

The fourth issue relates to whether the Respondent has failed to lodge the true and correct
account of election expenditure as required by and under the law. The factual
examination cbnducted above make it ciear that the Respondent has not lodged a true and
correct account of expenditure as envisaged by the Act and Rules. Furthermore, the
decisions of the Supreme Court adverted to above, make it clear that correctness or falsity

of an account of election expenditure, regardless of whether it falls outside or within the

_permissible limit, is what attracts the disqualification under section 10A. Since the

advertisements in question, amount to expenditure that the candidate ought to have
reported in his expenses accouht since he knowingly took advantage of them, hé is
presumed to have impliedly authorized the éaid expenditure and therefore, was required
to report it. Having failed to report the said expenditure, the Commission has decided that
the Respondent has failed to lodge a correct and true account of his election expenses as

required by and under the law.

Issue No. 5:Whether the Respondent has good reason or justification for such failure to.

lodge his account of election expenses in the manner as required under the law?

The fifth issue relates to whether the Respondent has a good reason or justification for

failure to lodge his account of election expenses in the manner required under the law.

646 (131)
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The Respondent has constantly denied the allegation against him for incurring or
authorizing the expenditure on publication on the alleged news items. While issuing the
Show Cause Notice to him, the Commission gave an opportunity to explain the reason of
the failure to lodge the correct account of election expenditure. However, the Respondent
has failed to explain any such reason or justification for his failure, in his reply to the said
notice or at any point during the proceedings. In addition to his reply and written
submissions, the Respondent did not admit the failure to lodge the correct account and
.constantly denied the incurring/authorizing the payment on the 'alleged ‘publications.
Accordingly, the Commission decides that the Respondent has no good reason or
justification for his failure to lodge his account of election expenses in the manner as

required under the law.

Issue_No. 6:Whether the Respondent is liable to be disqualified by the Election
Commission of India under section 10A read with Section 77 and 78 of the R.P Act,

19517

The Election Commission is concerned about the menace of paid news which has been
assuming alarming proportions in the electoral landscape. This phenomenon, a
manifestation of the pernicious effect of money in elections, has been growing
increasingly vicious and spreading like cancer, in recent times. It is a grave electoral
malprectice which circumvents election expenditure limits, disturbs the level playing
field and militates against the voters’ right to accurate information to enable him to make
informed choice. Supreme Court in Shiv Kripal Singh vs. V.V. Giri (AIR 1970 SC 2097)
has held that what amounts to interference with the exercise of an electoral right is

tyranny over the migd. Tha paid news is of such a character that it would either deter or
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tend to deter voters from supporting that candidate whom they would have supported
from free exercise of their electoral right but for their being affected or attempted to be
affected by the maker or publisher of the paid news. The public, in general, land more
credence to news in the newspapers than to the advertisements of the political parties and
candidates and the publication of such advertiseménts in the garb of news by way of paid
news amounts to deceiving the electorate. The Commission has attempted to address this
menace by constituting mechanisms at the state and district levelsto investigate and report

instances of paid news. However, the desired objective does not seem to have been fully

achieved as is evident from the facts of the present case. It is clear from an examination

of this matter, that the Respondent was complicit in the publication of the impugned paid
news as news items and has derived benefit from and taken advantage of the same,
without reporting or acknowledging it, and thereby attempting to bypass the rigours of

the law.

In view bf the above; the Commission finds that irrespective of whether the alleged
expenditure when added to the Respondent’s reported account, breaches the permissible
limit or not, the fact remains that the Respondent has hot only knowingly submitted a
false account of expenses, but also attempted to circumvent the legally presqribed limit
on expenditure. Such attempts nced to be curbed with strong measures and visited wifh
exemplary sanctions and restore the balance in the electoral playing field. Therefore, the
Commission is of the considered view and holds that the Respondent, Dr. Narottam
Mishra, should be disqualifiedunder Sectionl0A of the RP Act 1951. Accordingly, the:
Election Commission hereby declares that Shri Dr. Narottam Mishra, stands disqualiﬁed,

for three years from the d%t': o{\this order, under Section 10A read with Sections 77 and



646 (134)

weggew e, fEAEm 1 §ems 2017

57.

78 of the Representation of People Act, 1951 for failure to lodge his account of election
expenses in the manner required by the lawand for having no good reason or justification

for such failure.

Befdre parting with the case, it is bertinent to mention that yesterday (22" June 2017)an
application has been received from the Respondent for further hearing of the matter on
the ground that the complainant has placed some new facts in written submissions which
were not raised earlier in his entire pleadings. The Commission is, however, of the view
that this application is a dilatory tactic on the part of the Respondent. This application is
hit by principles of delay and laches. There are no new facts brought out by the
Respondent in his present application. Both the parties had ample opportunities to
respond to the written synopses submitted which were filed before the last date of hearing
ie. 17® March 2017 when the order of the Commission was reserved. Further, the
Commission had specifically asked the parties whether the arguments from both the
parties could be taken as finally concluded, on which the learned counsels for both the
parties sfated that they had nothing more to submit either in writing or orally. Thus, to file
an application after a lapse of three months is nothing but an act to further delay this

matter.

Hence, at this belated stage, this application cannot be entertained and is hereby rejected.

—
Qd(\ No;,...;ﬁr\«l,

(Shri. O.P. Rawat) (Dr.NasimZai@) __ (Shri. A XK. J66)

Election Commissioner Chief Election Commissioner  Election Commissioner

Place: New Delhi
Date: ‘2_*";; 06-2.011
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