1| Name of the Assessee

_"-‘Addl Bss
"PAN
Status
Previous Year
Assessment Year - ' i 2@09-10
Order under Section | 1143(3) of the Income-tax Act, 1961

Date of Or der : | 3048 25y

ASSESSMENT 'r.;)‘{in ER.
me 0f. Rs.3,55; 440/—_ was fled on 28/7/2009" and

agriculturs income of Rs. 228428/-. Notlce wis. served on the 'l.ssessec on: 26 -09-2010. The

authorized repraszi .Lmve of Assessee aftended ‘the ‘hearing on 27" September 2010. The
hearing was 1rst atteried n_\, Sri Sarjay. d.then Sri Pranay Pathak and’ Sri Rahit

Mishra® an
Pathak attended the protecdings 'fmm Tlmc-t Tlll-\- Thé-Asseasee was zerved with'a ‘detail
spemﬁc Questxonaurc _ SR ; it Income T
ax Act, 1961 on. lﬂ‘ Deccmber s P,
Then' again assesseé was given @
Décember 2011, Assessee agaih
v, as evidence on 15" Deceniber 201
“on 20™ Deceinber 2011 Thieir st
_submissions, affidavits -
f‘onmus_-.loner oF
récord on 28™ Dei
the Aa‘)Coblﬂb Officer. undm--sd"
Assessee in light of Section 124(3)
}ld and lawfui. This process: of e
t, 1961 on Shri Mulsesh, Sharm Gt
ary evid § Whereas

ded into two tables.
f oorroboranvc-_c .d ce. and‘- then. cv:dcnccq arc 1rprms(.d and,

The return declaring total inco

b alongwith their
: y  Jolnt

r,"-‘ avidences are dlv:

sccond rable comprises o

", aspessed . .
' TABLE OF. PRI.,. RY BVEDENCE :
; ol k> s 2 ~ Denuly Gonuiiasic
- S No. P‘am.hn'mm Tr sclk Tem et e
| -'md utliu SRR |
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Primay
“Evidence' -
Number |

W

ll N l(jﬁ]x‘_n g o
-C“Hcﬂxon_.

1 C.q;d_en.tlal

prémises.

of

Shri
Sharma

Mil‘kesh' "
who"

Wwas at that time |
rsidng at B-99,

—— - K

l

RajVaidh
Colony,

i found.

' Residence
Mukesh
Sharma .

Kolar
Road, Bhopal.
The documents

at

of

.are

I considered. true |

[ in

view

of |

@
B .‘(11)

everknown Shri Mukcsh Sharma;
Have iy u cver met hlm? If

ththcr you I\me or hidve.

Section

292C

of Income Tax
Act, 1961.

(i) .docume
nts reliting to
requests for
‘transfer & |
posting. of
ofﬁmalsz’ofﬁucr ,
s of - Utrban,

Deyclopment
T epartment

(ii)

.docume
nts relating to |
requests for
funds -
allocation mn

the Urban.

Page 2 of 31 of Assessment Orgs
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e
Development

T >

¥ ‘_’_, 1/"",
ke

o ™

Department.
(ii1)

- docume
nts rclating to

incurring of.

expenditure 'by

Shri = Mukesh |
Sharam for |

travel & stay of
officials/officer

s of Urban
Development -

Department
(i)

docume -

nis relating to
illcgal
pratificitaion
paid to

officials/officer
s of.. Urban}|.

Development

Department

i '

WWig y
docume,

nts. relaing 1o

; tcndersfcontrac
ts- of vartious |
‘Nagar Nigams/
Nagar - Patikas:|

ete.

_._:f‘rorn the documents: seized lhrough-
;Qﬁarch ‘Action on- Sri Mul«:t.sh_ s
| ‘Sharma dnder - Séction: 132"

Incomc Tax Act, 1961 that he was
an intermediary for facllrtatmg the

“the work frotm The¢ Ministers- and
Officérs. of Department of . Usban

Deve’foﬁment ‘Sti Mukesh Shurma |

-| has " been. fﬁund to be a- liasiohing -

mtermecha.ry for the practices of |-

| transfer - and 'posting and fund
‘allocation. The ddcuments -in his. |
‘possession are:proving him to be a

i 11a51omng 1r1tem1cd1ary

Primay

Numbar 2

‘Bvidence -

Loose Papc'r T

& Shccts TG
‘page.’ from

| Matrix Pad
Collected fro_m

Residence  of | through:

Mukesh

Sharma (B- 99,

Rajved Colony,
Kolar Road
Bhopal

ii.

5

. “naga una
tron. Company through
ate -chain of ‘perso
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W#&‘}(& M--d—h—-u--- FE——

T —— ey b,

M- in the 5.cr‘und' pa{,t., herefore
et M hag to be a peeson from
chain of hieratohy. Fhe Fvidenee
Na. 3 is olearly sh(}wmg the. word

cdmmiash;mcr Tfi ﬁ;l;t: retation of
C s tgkeh Cafgmfgﬁoncr

Tucumcnfa -l‘r!t.rs
0 (he ‘Min 'iibr
WUrban

Dcw..luph]cul
M.p? bécsuusb 8hel Y
: chsli Sharmp’ |”

ddressed the the Tf;grcfgre fik '['}-ns ; sq:mc:al '
; Mjmster 9 ,}L’I an | dira; ents  of | aly 1abots -
D_(i#%!_@pmpnt as pﬁmgafhc ch;unno h;(:l;amhy is
"Néifaj-f'-’. ! tﬁg setup - of (’i’ovemmem of

i, «pr mentioned jn Madhya Pradesh. The amoum of |
these ddchmcnts tohey which is received is highest
refers to Principal | for (he word M written at top: vhich
Secretary, Urban | is 6% of total amount. Therefore

Dcvclopment this. person M has to be g person
D;:partmcnt, M.P, -who is occupying the top place in
iv, The ‘C*| the hierarchy,

mcnlmncd ' these
documents refers

The 1op place is Occupicd by |
to C 0[':1n11"5loncr 3

Mmau.: Therefore following
The number 267 is |'in ferences. are leading to
h'iwn,L_, monetary | interpretation of word M a5
value in fupee and | Minjster of Urban Development. /

e ———
— e

I crores; . Thls'-. g
amount of 267 js-|
exactly "ﬂ?tchmg'
. with the amoupt. of I
contract - awarded.! ;|
to Nagarg'n L
Constmctmn"‘ gl
Company for‘i S
Sewerage- Work in.
Indore supervised
out by - Nagar :
N:gam Indore,” " | _
- vi, The' figure inf'
! pc.rCcntages dre .
-exactly matelj ing |
with the computgd-

figures of 16,02
Crores, 3.337

1. The existence - of Woyrd-
“mayor" and’ existence ol |
word conluussmner" isl

. show:ng this - vertical

e Wcrghfagc of
L distl;lhutmrr is
asszgmng the relative Fost

" Which is dc.scnbed by this
hmx a.rc;hy The- M&hcsc share

ks ;gg;;:_gonc 0. ‘Person: referred
DY RGN ‘ho hd.\e agreed to -
; rcccwc Rs. . 16: Q2 Crore

from | Shri Mukesh Sharmg. [

3. The second p{‘;lSOIl who is
being roferred . js P is the

Crores, 1.3350 ‘principal secretary whio is
Crores, 267 the  second 'pcrs.on'- in
Crores apg J‘HSU htu‘uchv The: l‘rmu;m!

] L_I Qresy \?C(elmﬂﬂ’ h‘]\ a$f&¢ tQ

reeeive Ry, 3,337 *Cu)n: from
:-:;w h-{ﬂi,g ;smﬁ

e ——— et e p— ' I iy hrl ‘bli "" X

" Page 4 of 31 of Assosar: ment ¢ Ordcmrs,; o b .ﬁ. Mﬂ Brodito
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as C is the Commissioner of
urban development
4 . department whose office is
I located in Bhopal, The share
of Y: ‘percent shows his
rélatively lesser
involvement in the deal but
howeéver he agreed to
‘receive this amount.
5. THe. fourth person who has
been.referred is 3" M which

T i Bt 8 s written clearly as Mayor
ks of Nagar Nigam Indore who
ey ? is the inspecting and
0, \ . . approving authority for the
T ' ; _ work of séwerage. The

i ® : : mayor has agreed to reccive

- Rs. 2.67 Crore.
6. The 5™ Person whose name
has not been referred is
. commissioner of MNagar
" Nigam indore who has
~agreed ‘to receive Rs, 1.33
Crote.  This. name of
: o |-, . commissiotier- of nagar
- A : LTl nigam: has nof heen written- !
! - g™y e BLSH in this' place. But the |
: vertical chain of |
; ai'_.,"I,_l.ﬁa_gggmenz_ of government
“hier chy L - clearly
ing. this missitig

¢ comimissioner of nagar
= nigam Indore.
papge 5 of 31 of Assessment Of'dn'r of Sri N;ag'ouzim Mishra
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‘NMatrix Pard.

| Collected From |

Residence  of
Mukesh

Sharma (B- 99,
Rajved Colony,
Kolar Road’

Primay ' Loose  Paper | This coritams‘thc act nym Thxs sccond ewdenc'ary peper s |
Evidence Sheets i1, | of nagar and: mple -showing . the -amournt of contract
Number 3 | page from | number written.  against | money: which. is-being corroborated

This Fs ﬂﬁ‘%r

| thoam ars -\*'nrcu)qod in the

maonetary valie. in:Rupees
in crore. This amount s

exactly matehmg : w1th
amount  of
contract.

) T

_cwdcnqc.

evidence.
crore. has been rounded oFF
shown as Rs. 267 crore in tiie I ‘

Bhopal

page Gof31 0

f Assessment Orden of St Narotiam:Mishra
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Primary

Evidence
Number 4

| Loose
t Sheets 111, |
page from

Matrix Pad,
Collected from
Residence  of
Muliesh
Sharma (B- 99,
Rajved Colony,

Kolar Road
Bhopal

pPage

7 of 31 of Assessme

Paper | This evidence shows the

letter M, letter PP and word
commissioner. The use of

numbers 15" and 30" are
‘inferred to be the dates.

The use of acronym cr
shows to be Crore. It
implies the relation of Rs.
One Crore on 157 with
coference to - Minister.

‘Similarly 30t is. also
.having . a ‘relation - With

1.6 = Crore.

Rupecs
Similarly the
commissioner s also
having linkages with Rs
44 lakh on 15%  and
another tranch of Rs. 44

e s
This cvidence proves that
arrangement of letters

vertical |

denotes the

burcaucratic hierarchy of urban |

development department.

lakh on 30"

AR

nt Qrdae of Sri Harottam Mithra

- o
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Criimary
Evidence
Nurmbhber S

Loose  Paper
Shceets /1,
I page froom
| Matrix Pad.
Collected from
Residence  of
Mukesh
Sharma (13- 99,
Rajved Colony,
Kolar Road

below  shows' - ‘detgiled
computation done by Sri
Mukesh = Sharma.  The
most striking display here
is of use of word netajee.

The evidence scanned-

- - e e -
This evidence. proves that vertical i
arangement of letters denotes the |
burcaucratic hierarchy of wban
development department.

|
|

Bhopal

page 8 of 31 of Assessment Order of Srt Marottam Mishra
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B

i Prumnary
Evidence
! Numbher 6

| Loose  Paper
Sheets 171,
nage (rom

Matrix Pad,
Collected from
Residence  of
Mukesi
Sharma (B- 99,
Rajved Colony,
Kolar Road

‘These

calculations are showing
the caleulation of simplex:

and nagarjuna.

cvidence

i Hyderabad to the chain of persons

J.

ety

Ty

o ——
The claberate enquiry by The DDIT |
(Investigation) has proved the tlow |
of fund from nagarjuna ! .
constructian company of

which ultimately ended up in the
investment in land dzal in ratanpur
village of Bhopal. .

|.
|
|
|

Bhopal

page 9 0of3

1 of Assessment Order of Sri Narottam Mishra
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i
Primary | oose  Paper | These ':evide'rll'cc,-rThis evidence calculation is cicasiy |
vidence | Sheets 171, | caleulations  are showing | maiching with the ratanpur land |
Number 7 | page from | the the word netaje€. The | deal. The 5 Crore is the stated value |
rasnE Pag, w70st strking words are of | of deal in  white money. Thc|
! Collected from | use of09.00 -+ 5.00 = 14.0 | approximate component in black |
| esidence  of vias of Rs. 9 Crore. This calculation |
| Mukesh | 15 a cnitical evidentary calculation |
| Sharma (B- 99, | which proves the involvement of |
¢ | Rajved Colony, black money.
Kolar  Road
; Bhopal N _
page 10 of 31 of Assessment Q“_ft‘f of Sri Narottam _Ml;!\ra
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Primary |
Evidence

~Corroboral
ive
Evidence
Number |

Lonse  Paper
Shieets 1/1,
page fron

Marix Pad,
Coilected from
Residence
Mukesh
Sharma (B- 99,
Rajved Colony,
Kolar Road

of

The:se (
calculations arc ‘showing
the the word netajee. The
most striking words arc ot |
use of 09.00 + 5.00=14.0

of deal

in

“evidence | This cvidence caleulation is clearly
‘matching with the ratanpur land
deal. The § Crore is the stated value
whitec money.

fhe

approximate component in black |

was of Rs. 9 Crore. This calculation
is a critical evidentiary calculation
which proves the involvement of

black money.

.

| Bhopal |
TABLE OF CORROBORATIVE EVIDENCL
Details of Truth djselosed by (his Relevance of Evidence to the |
Fvidence evidence present case of nssessee
Collection | ___ S
Tund Transfer Funds  tnsfer  from | These entities are bogus entities
Nagarjuna Construction | which were created only for the
Company W purpose of fund wansfer
1. Tiupati lradors
7. R R Lnterprise
3. R Traders
page 11 of 31 of Assessment Order of Sti Narottam Mishra i
. A
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WW
‘ve Withd ]
- .E?i,d;gnce hdraw]
Cash
Introduction,

1. 'AshokAgéncy
2. Sumeet Enterpmse
3 Global e

Tltupa T_radgrs

4.
! ! 5. RP Traders -
i 6. RR .':.rﬂupx se gieds
7. Sainath Hardware. :
. 8. Gauray. - Sip 11@5-:
L " and Construcno,
Corrobora ‘ Fund Transfer Fur unds transfcr from::thes
Ir ive ! 8. enlcrpmes “to. fol__
: -_L:\iu\,.[u,.(.. [JCJ.-JO” R
’” wsmshe ’ ' L R vPamshar Soiodd
2 Lalta Rra&ad“
l I.Chaudha.ry g

'Sharma * gy Bal

11. Sa.n}ay Sahu

12. I‘rddcep
Sharma.

Kunmy b

13. Chandra _

Kupa

Scanned with CamScanner



L i b PR Ak = -
N
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\‘, HJ,_' m,'.:f‘ L
\_ ‘f:j e .,
b I,
—\\  Sharma
- : 14, Vijay: -~ Kumar | ° -
. ‘Shirvastava .~
| Corroborat | Purahase =k 15, Mu'kcshSha;ma - N
1ive * Eut?ase ‘_’f Th?_ ma;pey “which - was: Thesﬂ 14 pcrsons other. than:|
Evidence Raan 1n: transfé\rred from | mukesh Sharma was* the beranii
Number 5 tanpur Nagafjuna:  Construction ‘persons who. does not have any
Company finally ~ was | capacity of purchase. They were
mvested in" -the: land | merely brought to buy 'the land.
helon lﬂg t0. Sn Vmod}--They do rot have any source: of 1
mily | inggme- ~which. Ju.stlf' es: _this,-.._
16| transaction. ALl these - tfansactions |

|in 21 rcglstnes

transachons was dmded'-

took:p
‘Thiese
which

ace from Gwalior and
purch'zscs belong to- dabra
is . the constttucncy of

——

]

nruo.m.l Irl.s-n
‘HR Enterprise

|: EBonls of ;

aSSGSSCG

i Ir'ig"[?'rfdyflll
'ﬂCl‘nrn!‘Mr -

Laltd fra; Chiudhlr;
3 -uml‘-ﬂn, nn‘h'nn
Y‘n'rr‘.!i-l'\.

RPTraders Cruulur\ 2 . =
_ | Graba Commruction® 530 ;ﬁtum.rSH-rmn- ; &
e ey Sumear = G| suantianr | siendavstien )
Enterpriza = = | Trupatl Traders g 'j'surnh Up::llln-; -
Wraaela e g. . . | charmisgdes B
grrjuna " Ly O o | RPTraden ‘. il Umudl:il‘f oM
Construgtion # # 2= ¢ © | -neCnerpris, 9 ! Ram Kumar B o
Company . L E =) Sdnnthlm:lwaru . oy \ﬂrirp!rll:umir s 1 e 1
OmisslEnterprizes E| Gaurav Supsiiers & . sharm L 3§ 'g‘. .
: Ashab Spensy = .-E Eapesting | seape: e i [
b \init Faterpeites |° A = : _Pradaep KumarSharma o
b o Chandrakimar g
5 Sharina
Vi ey Kumsr
Sheivastabs,
tKean Sharme
| Basis of-] -ICICI Bﬂﬂk The ldnk agoount. | -
£ e RBCTo I eyl
| Corroborative | Account - 4
Evidence No. 4 | Number
' 005505006246
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below:

B

Cjurisdictional  Assessing

true and fair picture of his work,

Purther, ., the trail of. the

above payments have been traced |

and it has been found that these
concerns are orly paper conéemns or
concerns’ which are not traceable
at the stated addresses. The. entire
money has been u[;ﬂmately
withdrawn in cash out of the baak’
aGGOi.mfa of' {he corncesns 'Bcv.bca'l

the period 8. 3.08 10 19. 408, a past’

of which has subsequently been
transferred to the account of the 14
persons at Dabra who are men of no
means. The capacity of these
persons is frugal beyond any
reasonable doubts. Their case has
already been referred for scrutiny
under Section 133C {0

The names of some of those
persons which were involved in Uic

routing of funds to these farmers

are —
i. Ashok agency
i. Sumeet’
) cnterprises
iii.  Tirupati traders
iv. RP traders
v.  RR enterprises

the |
Officer. |

l

|
!
|
+
i

SIL
No.

01
02.
03.
04.
05.
U6.

[ s

Date

07.03.08
07.03.08
10,03.08
10,03.08
28.03.08

28.03.08

.

——

Pag

Recipient concerns

Tirupati Traders

" Vinit Enterprises

R, R, Enterprises
R.-P. Traders
Sumeet Enterprises

K. I Enlerprises

; .Am@unt. _(R_s_)

5141064.00
5141064.00
§y41664.60

1 5141064.00
7909360.00

1900360.00

Vide. Chegque
No.

636320
636319
636339
636338
636352

636355

14 of 31 of Assessment Order of SilNarottam Mishra
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“""6:?——-..,_2%______“_‘-_‘ i
) 0308 e . ) i,
) R.P. Traders - 790936000 636354
: 03.08  Tiruvati Trad '
0o o - T@p@ Traders — 7909360.00 636353
) 28.03.08 Om’"sa’i-'Enttrptlscs‘; i 11984 . .'
L ai' B | 9181284.00 . 636356
.+ 28, N * 0
1 03.08 Asliok Agehey: b 9181284 00 63:’63-‘5‘-7
17.04.08 - Ashok Agenicy 6777500 00 730106
- 17.04.08 Omsai. Enterprises -67’(’-75_00_.00 730105
17.04.08 . Tirupati Traders..» . 2900000.000 730102
! 17.04.08  -Sumeet Eniterprises © 2900000.00 730101
i 17.04.08  R.P. Traders 3900000.00 730103
16 - 17.04:.08 | R. R Enterpnses 2900000.00 730104

Toml L 9571926400

'_BaSls of Corroborative Fv;dencc No.5: - . _ " e
The 14 persons at Dabra: are co- pmchscrs ¢f a costly !11"' al Ratanpur, Mistod. BHopal with
Skri Mukesh Sharma. The- source of paymcnts for purch'lse of larad by these persons is the cash |-
deposits, and DD/ Cmquc uc,pomt in. deir -bank accounts immediately- ‘before ‘making- the
payment for purchasc of. land: These: deposlts.are, ncarly equal to.the-amovnt. oﬁpayment ma d 5

-subsequently for: pmchasc (}f land: 'Ih;g fo roy at illeg .p..' '-dl ; _ _
Nagarjuna Constuétion Co. Ltd to the Minist ete:” 3

the Nagarjuna Construction (‘ompany

Crore on accourits. of Bogus Payments.

|'itd to the director of Nagarjuna- Constfuctwn )se |
confe.,sed before the Invcstlgatnon ng of’ Hycicrabad by payer of moncy regardmg thcsc

_amounts, _ ; e e AETTRa R

-Since The assessee was the Mmster con_cemed clun
constituency has. been Dabra and. you hav: ‘fail
adverse inference is- hereby drawri tha!

. Na?arlun Construction, Company Ltd.-and th

_pame of 14 persons at: dabm and Shiti Muk

‘these’ paymcnts from ~ Nagarjun- _ C struct

""transactlons of purchase of land.. e 6 i

I: ke of seatch-'and se;zure;aotion.; '

K ar;- _Bhopal on. ,2

sclandl9Hccl(a.r0x' ) Atre ¢ Retfart
urcha d Thereafter dmmg (he' post auu(.h gnqumas;

purch(h d-by lum 'v?i-f'nny \'»Il]l' Utlxcrs on 2

ng the rclevant permd of ume and your-

-'Rajved colony

agreemcnl to p

: 24.5.08 were foun
s nd has been shown to bv_

gamc la

tal salé ¢ _
epistries for @ tG'__ iies ot
"_{:’f{ﬂ"’as e jistry charges, .Sm-m

e

Pagé 15°F 31 -of Assesis",i. ¢
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page 1

r t;": . "
S.N Name of the Amount Stamp Sty Otlier Khasra
0.  Purchasers of Duty Papet fee Eees Ko/ T.ota[/freasafd
Repistry : : ' area
CRs)o o (Rs) (@8 - (RE.)
i RC Parashar 2700000 239625 600 21775 556 / (1.1800.100
Hectare) Hectare
[ -do- 2595000 230310 280 20935 556 / (1.1800.080
' ' Hectare Hectare
i 1§57 7 (0.4000.020
1
" * Hect.) Hectare
‘ 3 Lalta Prasad 2647000 235000 3000 -~ 21355 556 / (1.1800.100 f
[ Choudhary “ Hectare Hectare
| 4 . Kamlesh 479000 42520 2500 4010 559/0.160 0.020° |
! Choudhary : ' Hect. Hect. '
{ 5  -do- - 5168000 192500 3000 - 17520 557/ (0.4000.080 |
Hect.) Hectare ;
6 -do- 2647000 235000 3000 . 21355 556/ (1.1809.100
: ' - Heetare)  Heetaze
7  Khemraj 2647000 235000 3000 21355 556/ (1.180 0.100
Singh Hectare)  Heetare
Chouhan . _
o 563000 138720 GBO 12680 SS8 /(11600060
Hectare)  Hectare
9 -do- 1084000 96205 1000 KRS0 559/0.160  0.040
llect. Heel.
l  —— —

6 of 31 of Assessment Qrdor of Sri Nacottam Mishra
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el

" .'. KN 9
; .’!,-‘!.- _:j_;-l"'* 2(;"" -
!q_ | e (4
i." l\ i » . ' “* |
' Kompe 2047000 235000 2500 2135 8337 (11500160
Bl ' MHeetare)  Hectare
W 2}""."}*6*’ 2647000 235000 3000, 21355 557/ (0.4000.100
ngh | ' Hectare)  Hectare
| 12 Suresh 2647000 235000 . 3000 21355 556 / (1.1800.100
Upadhyay ‘ Hectare) Hectare
13" Dharmendra 2647000 2350000 3000 21355 - 556/ (1.1800.100
. Choudhary. g o TrT A Y Hcctar'e) Hectare
&' Ram Kumar 2647000 235000 25007 21355 LSS5I 4000100
| o ' e T " Hectare) ~ Hectare
15 Virendra 2647000 235000 2500° 21355 557 /'(0.4000.100
5' Kumar h S Ty . Hectare) . Hectare
i Sharma L
| 16 Sanjay Sahu 2647000 235000 3000 . 21385 559 /'(0.1600.100
‘ | : ' ' Hectare) Hectare
17 Pradeep 2647000 235000 3000 21355 556/ (1.1800.100
Kumar - .. Hestarg) - Heotare
Sharma B el s S s
1§ Chandra 2647000 235000 3000° (355 56 /(11800100
e ' ' W e . 2 Hechrc) H_ectar_c
il | DT I0n RPN - a .:.‘T..~.}"“‘.'-"'556/(1 1800100
; i [umar 2647000 235000 3000 - " 21355 :
19 '_ jslll:]j:bt::&/a' h *ag : : ,-'jHectareJ Hectare
Total . .- 45000000 3994880 ' 45560: 363385 - °
: 0 235000, 21355 556 £ ¢1.180:0:100
e 0000 235000 900 . 21355 . 536 /(1.1800:100
20 Muchh e : ' v ldetarey  Heotare
- Sharma - ! Sk -
- | ' 20485 586 / (1.1800.100
2 - 000 - 235000 900 R RN
.21 Mukesh = [eotare)  Hectare
- Sharma
1880 47360 4.1_1«095__ 54918335
Grand Total 50000000 44648 R 3 ‘E‘ I
L page 17. of31 of Assessment drd!: NarOTtidn Mishid
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21 reisiries have heen made Xot. {he chtiré:land at Misrod Bhopa{ As per the
an dmounl of Rs SUG ,00,000/% “in L'_tgl hgs, bcen'.v'

’ rug:stcrud ducds

\SeIch document LPS 1!1 P o
- agc ND ?l lo 7
family and'Shri- ‘Mukesh: Sh'mm for. sale of lan

23.5.2008. Scized document LPS 1/1 -Pgé No- 74 & bag)
of %itd deal with Shri Vinod Vaish.. The details of re;
given. On back side, ccrtam c.llculatlons havc been ment -.Scxzed documcnt LPS I!I page
75 which contains jottings of certain calculations pettaining fo payments made in CO“RCC“O"
with a pamculm land deal is reproduced below:

FACI I e g
___ Tho Sodn + o g et
- - N -
20 B0 Fq fb : ¥ L
~ 6y v 'k/ | o
S o
————, S50
'_l‘ ) Nb L
£ B3 6o bon it 8 ;fﬂmp— ;
s % 2 B \"* ;g
' u.,\":‘n*‘“"’ e R .. L
-_________..6'-“_0 .“.q Y.-Q.\-'\}"“-]'. 5‘.—— _)'1 S < 3 S“’S’f""

(Scanned copy of page Iaving Iia'n._d-erf-(tm’mﬂ_il{ggon.'f)-i.i’"g:c '?51:1’51!'1)

Thus | 1.
and for (hjs duﬂmrc Vv 1S P“fchﬂsﬁlfs of lahti ﬂbm Sh Vinod Vaish aud. Pﬂs f’amﬂy mgn-tﬂ‘ars ;

atd , 1owards %le-

page 18 of 31 of Assessment Order Dfom@FGﬂﬂmM@JFﬂ :
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Rs S5 C ctare aSR a ﬂ}ipﬂr Bhopa};ﬁirf o
rote as per which an advance of Rs.50 lakhs has’ been ‘paid by cheque to Shri Vaish on
contams actual detallcd calcu!atlon

s :




P ————— T

> e T
i
H

! -

: ' 5 . [\ ' n
oo ww 1ﬁ1'wi§n'z‘;aﬂyi" : Lé‘j/ ' Lo
T AW L0000 /- W o .
1 3k oY e isz;'isr;qn/.'--ﬁ'ﬁ i

1. {18 R‘d%maﬂ T W 4
% oavo dadur 'rﬁ&ia i‘ﬁ’rﬁ I'
0150 R A g ey
A 0100 Raduy A gy e,

= 31080000/~ W
— 40830000/~ W
- AZ0000 - T

.- 42,10,000 / — %l

i W00 TR | danieny = ]
OB 284007~ B |

_r i rsuno?/_ﬁqﬁ

T AT 6.7 = ool

; T e = e 1
T : 153‘#&3!1 :
B e F}}%‘éﬂ.ﬁﬁ{l.: =

| Z8AT000/— E

-
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(Scanned copy of page having hand written jotting on-page 74 back LPS /1)

These entries arc cummarized as under:

I

page No 74 & hack

s detailed c&

SFTand deal with Vinod Vaish far R 5 crore. The details of registry |

page 200f31 of Assessment Order of Sri Narottam Mishra
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ach deal has bee

npiven Oy,
mcnuoncd.

“E.":;M..i\

2069'“Sqﬂ@660ner3qn=nis“éﬁe?mamw—"
011.00 3 :

- - . ‘__“‘-'__-‘_-_-.-_‘_‘-
ack qile cerain caleulationa have heoen

400.00 B

050.00 Che

100.00

561.00

125.00 Che

686.00
450

1344015nn

B .680 11250000

e e et

]
et
)

2]
hd

250 14
15.00
2.50
17.50
425 3.25
2075 100
160'
5.00
1.50
2,00
£.50
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& 98
4
Page No 7¢ . Siiliintinh i B e -‘—“
H
i 4 7% i'
A 43560 ;,

660

136560600

I 3000020 ( Reg kharch + stamp # receipt)

|
141560600 l
___ 200000 ( kaushal bhaiya ) .’

|

142460600

D11 1

00

“af,

'-t'.!l

LoUYy
1424
G

a1s

P 4 =
Ihd\lll' R A v

(|
500 [l

|
|

'
l
|
|
i
|
i

R J
g vy btﬂ'. ?;IH; -l_nht cred by you i your submissionand therefore lij I
L— i“‘ .
cllll‘lt5____._.--—-" i
W]__l._c's_t_r__,_._.._--- ‘page 22 of 31 of Assessment Qrdee ol Sn Rarottam Mkhra .
2

Scanned with CamScanner




o N

“‘l vy I'se

inference is Faime . - —
Iepistrics haye t:zzl:sdbc"fg drawn against you. The fourteen other purchasers in whose names

1 means who ‘were e have '?"'F!‘ proved, during the post search enquiries, to be persons of
T 0 oF document Lnfé 'l 4 posilion to make such huge investment in purchdsc of fand. Page
ol It sahaka; e IG -[f‘% s‘u[zcd from the residence of Shii Mukesh Sharma is a leticr head
hitve: been s “,rh walior on whlch,'under the heading * Sh Mukesh Sharma ji*, 14 names
with himself froy § h(xj‘i 3‘1.';: 1h§ \p,er_sons in whose names this land has been purchased along
town (0 Shri Mukesh Sha;? aish. This clear.ly shows that these 14 persons were closely
S st e aland were under his control. The results of the ‘Examination of

of the purchasers’ are summarized as under:

Examination of bank accounts of the purchasers

Name of the Bank: Jila Sahkari Maryadit Bank (MP)

Branch : Dabra & Bhitarwar Head Office : Gwalior

|

wened E Further Donosits in bank] Withdrawals made from

IS. Purchaser's |RQankalen
Name/Bank & on ' ase made on the bank aic
, r‘klrc Nﬂ. _______________________ e R R = .
No. Date jAmt il)altc i:‘xmt(Rs Mode [Date  |[Amt(Hs|Mode

I(Rs.) : )

ol e .y - ! -y s .,.-.-,‘-,i vesanalem I - . -
‘Suresh foumar [138./06/03 |' SUL LT i 55006, Cash 20/06/0 26505692\DDs o
0 ' ' ‘A%

Upadityay ' o 8

. |Branch Not
Quoted, HQ -
Gwalior A/C
16516

19/06/0 [2497750(Clg -1
8

3|Khemraj Singh [18/06/08 | 500[18/06/0 | 155000/Cash . 20/06/0 2650569DDs. .
. ngl Tl s 16505¢ ‘

Chouhan

Branch Not

Quoted, HQ -
Gwalior A/C
16317 ‘ l

L

page 23 of 31 of Assessment Order of Sri Narottam Mishra
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. 1 b
swaimedesz T T 1T
8
Vitay Kawar (14706708 | 50014000 [250000iCash — [19706/0 2650569005/
Nvivastava 8 g
"8 Branch Not Memo
SR Quoted, HQ - ' from
3 ! Gwalior A/C Dabra
5143 '
T | 17/06/0 12500000/Clg-3  |19/06/0 [2349400No Memo
' 8 8
a Chandra 17/06/08 - 500/17/06/0 {2000000(Cash 19/06/0 |2650569|DDs/
Kumar Sharma _ 8 8
Branch Not _ Memo |
Quoted, HQ - | from
& iGhwalior A/C ' L. i !
5149 |
i : |
| Dabra |
11 |
H 17/06/0 [2500000(Clu-4  [19/06/0 [2014400/Cheque i
B 8 o ”Yoursci.t‘i
I | l ‘ i
! - 19/06/0 | 165000/cash |{19/06/0 i
\ 8 8 |
l PE— o e e e e e et e
e dov Smgh [17/06/08 | 500[17/06/0 [4000000\Cash | 17/06/0 2700000/Chequ
8 8 “Yourself
Branch Not -
Quoted, HQ -
Gwalior A/C
5146
19/06/0 {1300000,Cheque
8
R SSSSN [R — T T
—g|Pradecp Cumar|18/06/08  [50600(17/06/0 14000000 Cash 19/06/0 [2805000To
= e —— . | Fr————
LL.---""L"""-_”_
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Dabra, HO . b Famlesh
l: Gwalior \‘_(. Choudhar
. i I\ |
| :S150 : |
3 180670 [2500000(Clg-6  [26/06/0 | 100000kcash
8 T8 |
19/06/0 | 255000]cash - '
g :
21/06/0 | 100000/cash = kA
y 8
| o il
ACNod- e 17/06/0 [2700000[DD
1347 8
7|Ramesh 18/06/08 500{18/06/0 | 790000]Cash  [20/06/0 {5302138]DD _;
{Chandra : 9 Q | _! :
H I A
Parashar " 1 § ; :
Branch —not i “ ' 1
quoted () - |
Gwalior j
| TS ST TP N i, e [ o) =3
wCiiesis | 19/06/0 [2014400[Clg /cash | J
| 8 - |
19/06/0 [2497750(Clg-6 i !
B
S !
8lKamlesh 18/05/08 500[19/06/0 [2805000/Cash  [20/06/0 |5302138{DD J
Kumar As per 8 X !
Choudhary Ledger, i |
Branch —not  |Butas per Meimo |
|quoted - HQ - [Dep. slip it F o fromt [ ‘
Gwalior is 18/06/08 Dabra
A/C 116519
19/06/0 [2497750/Clg-7
| 5! , q
| 1 | L

| 1 —-

page 25 of 31 of Assessment Order of Sri Narottam Mishra
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1910670 [2650569DD

o|Sanjay Saha  J19/06/08 | 500[19/06/0 [2349400[Cashy |
) h
Branch —not " ;
quoted Q) -
Gwalior A/C |
5182 :
|
e e ——
19/06/0 | 301200/cash '
! 8
. : o — B
10 R:i_m Kumar [Old. - __]_WO{SIO 2650569(Cash 19/06/! 2650569[)13
“ Ot [Account | g~ 5
Branch —not
quoted HQ -
Gwalior A/C -
1422
11!Virendra 1370608 | 500[19706/0 | 150570|Cash ~ |19/06/0 2650569DD
f ‘ IKumar Sharms 8 ! ! 3 : :
!Bran’ch - : ! | i
| Mandi,Dabra - i
o "“._.“CTIQ‘ID ! l
_ 970670 [2506000iCTe 8 [19/06/0 265056900 |
! i . | !g r'\;;;sl; 3 l
S e - Ol e 5 f i
" 12|Lalta Prasad  [22/04/08 suohwoom 2650569|Cash é?/OGIO 2630569;[)0
Choudhary 8 | E
—— Memo
Bhitarwar HQ - go:;‘
'G‘l"‘a]iur NC :l nl
8676 . e
—3|Dharmendra 7706708 | 500/17/06/0 [2650569|Cush 19/06/0 [26505690D
s ) : ; s
Kumar N §
Choudhary
} 2 Memo
l}rr.fllc] HO lrom
phitarwar Dabra |
.Gwalior _ | .t |
A/C 8752 . |
/‘/‘- .—-_H-‘__.-‘-” B '
e -
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14 Sﬂnloqlh:""_ P T I e e s e
Shilrmql Kumar|01/0172008]-.--- 8/06/0 2500000[Clg-9  [18/06/0 [2651725[DD
‘ ‘1
{ Ix ‘
. 2 I —

— ca[slll1 t(liléngl;?tr: El::;cg Bl/)(::\;c, it isdbc Il(‘{iﬁfi lhal. the source of paj_fmcnts.by the Purchascrs; is
the payment for siirchise af 1-:0(({1“01‘101[)05" in their bank accounts immediately before making
made subsequently for “llrchq‘qlcl 5 it;!sc[dcpos:ls arc nearly equal to the amount of payment
behind - these Durchaccri wh; h: and. l clcarljf 1nq|catcs o e winiompling el
traceable to the illa ';I' i lI,s made the entire investment. Th?sc deposits arc in turn
Officers éto. The 38‘ gre 'E‘»ﬂ 1on paid by ‘Nﬂgarjuna Constuction Co. Ltd' fo the Minister &
b e R mount of funds routed in these accounts show that this was part of the

8 10nzcc! receipt of money by the Minister. " You was the Minster concerned during the
<¢levant period of ‘time and ‘Assessees constituency has been Dabra. Therefore an adverse
inference is hereby being drawn that you were the recipicnt of the payments made by Nagarjun
Construction Company Ltd. and the above said land has been purchased by you in the name of
14 persons at dabra and' Shri Mukesh ‘Sharma who had been instrumental in arranging these
pavments from Nagarjun Construction Company Ltd, and arranging the entire transactions of |

“'I"f‘i. Nl \f‘ .l
o caase o .lﬂ.:_'.'-j

The seized documents discussed ahove clearly prove that-actually, total payment off

Rs.14,24,60,600/- has Leen made wwaeds he land deal, oul of which Rs.5,00,00,0007 i5 the
stated purchase consideration, Rs. 49,18,335/- (roughly Rs 50 lakh) are the expenses towards
registry charges. stamp & other tees and the balance amount has been paid in cash over and |
above the stated purchase consideration. The land' admeasuring 4.75 acres which is equal to |
43560 sq.feet was sold for actual sale consideration of Rs.13,65,60,600/- [ @ Rs.660/- perf
sq.fi]; registry expenses of Rs.9,18,335/- ( roughly Rs 50 lakh) were the expenses incurred
towards registry charges, stamp & other fees and Rs.9 lakhs were paid to Kaushal bhaiya who |
arranged entrics in the namesof various f{armers from Dabra. Thus, actually total payment of |

Rs.14,24,60,600/- was made for purchasing this Iafld.

The cheque payment of Rs. 50 lakhs mentioned on page 74-backside gets corroborated |
with the actual cheque payment of Rs.50 lakhs made on 23.5.2008. The area of the land and the
registry expenses mentioned on these documents get _{:Orrobordatgd with the acl.ual area of land
and actual expense incurred on registry. The amount of 225 & 323 mentioned on these
documents are denoting the amount of R, 225 lakhs deposited by DD/cheque in the bank |
accounts of the 14- purchasers at Dabra-and amount of Rs..323.lakhs is th.q amount . of cash
deposited in the bank accounts of the 14 purchu;;crs at Dabra plus the regl's_n)' charges. The
documents page 74-backside & 75 also corroborite cach other. Therefore it is clearly proved
that the entries contained on these documents are fully correet,

Thus paymént of unaccounfed moncy nf: ls.R, 75,142,265/~ was mffdc over i}lld above the

ideration for purchase of the ahovesnid T [ Indler r:t_u:h facts & circumstances,
stated -y o swvhiv thos unonnt of Rs. 14,24 60,600/«

ve failed fo explam on e opp 'lln]ll\. i ‘ : _
Rs.8,75,42 265/- | should not he considered while making assessment of your income '
B NGy Py T g

you ha
includin

? } I
‘.’b/.‘_rf;c;’e 27 of 31 of Assestimant Ovder of Sri Narottam Mishra
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The statements of Fatmor:
Summons proceedin

fengs
were not found

such huge tract of land, The

means. Therefore (he farmer

atisfactorily explaiiting

[ el

. ‘I'.‘i. the |l\l“| rcginlriﬁ:ﬂ_:{-ﬁ:lr.f:'i\‘#i'rs ‘HII{II other detuls e durimg
BS with them were duly considered. The evidences were c'mn[r.lu-'tf el ey
the receipt of money and their capacity 1o paue e
appearance of these persons veas also indieating e T iy
s are hereby considered (o be benami (ransactions.

lockers at Axis
Bank and The
bank of
Rajusthan  [Ad
belongiiy o Shri
Usman Khan, the

asscssce,  Were
scaled DLy the
Authorized
Officers in the
presenc: . of
wiliiese,

|

Bhopal belonging

to Shri  Usman
K han !
Az !
Rs.21,00,0 |
ool found L
scized from the
lochet NUASE W
The Bank  of
Rajasthan Jad ot
Tfria . Bhawan |

Near § No. Stop,
Bhopal belonging
to Shri Usman
Khan

3.

Rs.29,00,0
found &
from (he
N 137
Bunk ol
Rajasthan Lid,,
Urja Bhawan,
Near § MNo. Stop,

00/-
seized
fackus
The

Bhapal  belonging
o Shei Usman ]'
K han

|
|

large

g:i‘irgob(\mtwc LP'IS 25 l)g?- ¥ i's_lting Cards | These cards establish  that i
*vidence No. 6 | Seized . from | seized from | Sharma was patently in touch will
I%CSI_d_(:n_cc_ ~off| Residence of  Sri | Officials of Nagarjuna Comnstruction
S T MUkcsh Sl_ml_n‘qg'!, Mukesh Sharma | company _
BVidEha. e W'mant . of 1;-_.]1__5-73.41,0_0_0:’- As a result of post search cnquirics
Miribes 'A'mho“_-_*.ﬂlloﬂ.' found & seized |and the assgssment procecdings,
T dtd.  26.09.2008 | from the locker | Shri Usman Khan appears to be a
issucd by the | No.268 at. Axis | man of limited means who could
DIT(Inv.), Bank, Zone-l, | not have camed such a
Bhopal, the | M.P.Nagar, amount of income which could

explain the cash found from his

lockers. Out of a part of his
unaccounted funds, he has jointly

purchascd a house at E-3/70 Arera |

Colony Bhopatl with your mother- |
in-law Smt Rati Devi Gurbele and

part payment lor the said property '
has also been made by your wife

Smt Gayatrt Mishra. The ull:ma{e’
source of the funds invested by Shri |
Usman K!i: were the cash deposit |
made for pivchasing a FRR against |
which loau was taken. Shri Usman |
Khan has  informed that
subsequently the said house has
oeen sold to your mother-in-iaw |
Smt Rati Devi Gurbele for

Rs.20,00,000/- and he has realized

the cash consideration.

|
|

In this reeard vou have
denied the following guestions:

(i) Whether you know
or have ever known
Shri Usman Khan

(i)  +Have you ever met

him? If so, how
many  times  and
what wWils the |
purpose  of  such
meetings.

_,_..-——--""[“,;E;z_g'o['u of Assessment Order of Ser Narottam Mishra
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v)

Whether he used to
visit your residence
& office. [f so, how
many  linwes  and
what was  the
purpose of such
visits.

Have you ever
talked to him on
landline: or mobile
phones. If so, how
many times and
what was the
purpose of such
calls.

Have you  ever
talked to him on
mobile nos. If so,
how many times and
what  was  the

purpose of such

calls.

‘Whether vou or your

family members
ever had any other

- financial
' transactions with

hiin, Please give
details.

Ap Qralisal of Evidences’

Appraisal of Evidence has been carried oul in view of Section 34.of Indian Evidence

Act, 1961 which reads as following: | 3
34 Entries-in books of account when releva
account, regularly kept in'the course r_j.jff_);;.g'_mggs.,_‘ e re

, itter into which the Court has to.inquire,

refer to a matt

vant.- 1[ Entries in. books of
are felevit whenéver: they
but such.staterments

4

shall not alone be sufficienit evidence to charge'any person twith-liability,

[llustration A sues B for

showing B to |
are not sufficte

Rs. 1, 000, and shows entries th his account books
be indebted to him Lo this amount. The entries are relevant, but
nt, without other evidence, 10 prove. the debt. '
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The | Gt , . .

established blmgrpn.taugu of this scction has to be performed in view of guidelines

Shukla & nll:’ .‘upl‘bmﬁ Court of India in case of Central Bureau of Investigation vs. V.C.

operating p iers on 27 March 1998 wherein the Jain Hawala Case was adjudicated. The
¥ g Damgraph 'ﬁ'qm. tl‘d'_l}ldglﬁ'cl_ll i ﬁ‘.ll.l(:le: .

kﬁjﬁc;n ’:ﬁwrfg-fh.fld that the documents were neither books of account nor
thes e negieur kourse .of business the High Court observed that even if
ey were admi le under Section 34, they were not, in view of the plain
language of the Section ; sufficient énough to fasten the liability on the head
of a person, against whom they were sought to be used. As, according to the
High, the prosecution conceded that besides the alleged entries in the diaries
and "“_’3 loose sheets thére was no other evidence it observed that the entires
would not further the.case of the prosecution. As regards the ad missibilily of
the documents under- Section 10 the High Court held that the rnateridls
collected during investigation did not raise a reasonable ground to belicue
that a conspiracy existed, far less, that- the respondents were parties therelo
Z}’dl fhef_‘efor‘e, those documents would not be adnissible under Section 10
s0. :

Therefore the table of primary evidences provides the 10 rows containing details o 10

~ primary evidences which have formed the basis of enquiry in the instant asscssment. The

cotlection of information after the collection of prirh;u-y evidence has been shown in (he fonm

of wble of comroborative evidences. There is ather avidence in e prcscni' case other tun

diary entrics so as to charge the assessec with tax. The Assessee has placed reliance upon

several cases. However 1 consider the Section 34 1o interpret the 16 tows of table of prinmary
evidenccs in light of 6 rows of corroborative cvidenzzs.

List of Additions

- | Total income as per return

s, 355440/-

accounl of | Rs. - 14,24,60',-600

Addition | This addition is being done on accoun
No.l | Procedds™ received  from Nagarjuna
Coiistruction Company through a.channel of
person cstablished thirough adverse Inference
on basis of Primary Evidence No. 1-9 listed
in table of primary evidence detailed above
corroborated by Corroborating Bvidence No.

1-6 detailed above in Table of Corrobaraling

Evidencs

N

N R/ 2

!

'Y

-Addition: | This addition is -being done.on account of | Rs, R
No. 2 proceeds, found in possession of Sri pgmim

0. Khan which arc proceeds [rom Simplex
[nfrastructurc Limited applicd lhroug‘h l_hc
urchase of properly lhnlmu,h [.;"miy.
p jatives and Cash found in lockers ol
ﬁ:zian Khan as detailed i!l I'l'i.nun'l)- Ii\qdll_-“k.j.
N‘o [ to 5 and Corroboritive bvidence Nu |

|

1,53,41,000

T e e

o

| e

Lo

30' of 31 of Assessment Order of Sri Narottam Mishra
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Total Assessed income | Rs. N ' .'JIS.RI,.’iI’I,(l-'IH
| Agriculture [ncome shown Rs. 028428

Assessed /s 143(3) of the LT. Actj' 1961 at Rs. 158157040/~ and agriculture income
of Rs. 2,28,428/-. Issue necessary forms and give credit to prepaid taxes. Initiate penalty u/s
271(1)(c) of L'T. Act, 1961. Charge interest ws 234A, B, C of LT. Act, 1961.

-

(Girindrd Pratap Singh)
© Asstt.Commissioner of Income Tax- L(1)
Bhopal

Copy to the assessee

R \ |
- Asstt.Con 11‘11@%1&601}1@ Tax-1(1)
TRUE - COPY Bhopal.

o,

gty Commissioner of Incoime Tax
¥ (1), Bhopok

(.}':J.‘.EL::?-}I G

1 (1), Lo
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OYFICE OF 11y COMMISSIONT

I T

ROF INCOME TAX (A I’“F’FZAI;E};.Mtxx
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e

“ ANNEX{URE_4/>

]

Shtv Narottam Mishira, Bhopal
Anpcal No.215/1 =12, A Y1.2009-10

RAIPUR (C.c7) CAMI": BHOPAL »’ ] .h“-,
REC Of Qi 3 R ‘25
E‘_‘iﬂfj_{‘cr 12.12.2012 f § q'rrl}—rn Nl
Appeal No, ——————— NG :
PI 0. 215/11-12 4 % ks 3 ’
Date of mstitution of anpeal ) o+ L3-0iC 2012 4
Nams o—ton of appeal ________LQJ_EQQ._ - - ! »
ame & designation of the AO.|ShriGp Singh . Sl .
who made (e assessment order ACIT-1(1), Bhopal ~ -' P
e | 8 -
Assessment Year 2009-10 TG i 4""
Name s

& address of (he Appellant

Shn Narottam Mishra [

f——— B-6,Char Imli, Bhopal
PAN AJBPM023B
Sc_clion under which order Under sec. 143(3) of Income-tax
appealed apainst was made Act, 196}, .
. Income assesseqd Rs.15,81,57,040/-
Tax Demand Rs.7,13,51,721/-
| Last date of hearing As per order sheet entry
Present for appellant Shri A.K.Jain, CA and AR |
| Present for the Department None |

APPELLATE ORDER AND GROUND OF DECISION

(Al sections referred (o in this order relate to the Income-tax Aer, 196) unless otherwise stated)

Vide Notification No.1A/2012-13, dated 31.10.2012, the aforementioned

been assigned to the undersigned for. adjudication in exercise of
rrent jurisdiction with the Commissioner of Income Tax (Appeals)-1,
bal.

The appeal has been instituted against the assessment order passed by Shni G.
P. Singh, ACIT-1(1), Bhopal. The

for adjudication:

appellant raised the following grounds of appeal

I On the facts and circumstances of the case, the various observations made by

the Id. AQ in the impugned assessment order and ultimate conclusions amved

: at, against the appellant, are opposed to facts and law on several grounds and
hence, being unsustainable on facts and in law, may Kindly be quashed,

2. With due respects and without prejudice 10 Ground No.l, the addition of

Rs.14,24,60,600/- made by the 1d.AO, being without any evidence, is
unsustainable on facts and hence, the same may very Kindly be deleted.

" ithe {ice to Groun 1, the 1 i
With due respects and without prejudice to Ground No » the addition of

3.
Rs.1,53,41,000/- made by the 1d.AO, being without any cvidence, g
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Insustainable on facts and in law and hencc the same may very kindly be

. deleted.

On the facts and the circumstances of the case, charging of interest u/s.234B
and 23‘4C of the IT Act, 1961, is factually and legally unsustainable and since
the appellant denies the legal liability created under these sections, the interest
so charged under these sections, may very kindly be deleted. Since no positive
concealment Was‘dclected, initiation  of proceedings u/s.271(1)(c) of the IT
Act,1961, is unsustainable on facts and in law.

3. Brief Facts. _

The facls of tlh'e case are that the appellant. is an MLA from Dabra
Constituency and a sitting Cabinet Minister in the Govt. of Madhya Pradesh, He had
filed the return of income for A.Y1.2009-10 on 28.07.2009 declan’ng total income at
Rs.3,55,450/- and agricultural iﬁcome at Rs.2,28,428/-. Subscqﬁcmly, the assessment
was completed u/s.143(3) of the Act and the total income was assessed at

Rs.15,81,57,040/-, The present appeal is dirccted against the enhancement o the

- retumed income. In the course of appeal pfdcccdings,, Shri A.K. Jain, FCA and AR

for the appellant has attended the proceedings and filed written submissions. The
observations of the A.QO., submissions of apbellanl and the grounds raised 'by the
appellant are adjudicated in the lines indicated below. .

4, Ground No. | 1o 3:-

These grounds of appeal relate to the observations and conclusions drawn by

the AQ and the addition of Rs.14,24,60, 600/- mdde as procccds received from
Nagarjuna Construction Co. Ltd. (NCCL) The AO has observed that in the.process of '

inquiry and two searches conducted u{s. 32 of the Act in the cases of Shri Mukesh
Sharma and Shri Usman Khah, several documents were found and thc" same.wcrc
tabled two sets; set-one, primary evidences and set-two corrobqrative'-evidqnccs. The
primary evidences relate to documents rchucsting for transfer/posting of officials/
officers of Urban Development Department, Govt. of Madhya Pradesh, documents
requesting for allocation of funds, documents relating to expenses incurred on travel
and stay of officers/ officials of Urban Development Deptt,, documents relating to
illegel grguﬁcation paid to officers/ officials of Urban Development Deptt., document
Qg to tenders/ contracts of various Nagar Nigams/ Nagar Palikas and loose sheels
Aix pad. As per thc Asscssmg Ofﬁcer 1hcsc papers reveal lmks oflhe appellant
20[ 10 '

: Shri Narottam Mishra, Bhopal

Appeal No.215/11-12. A.Yr.2009:10 |
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|2 of ordey 12,12.2012 ) & i B0

R J

| APpeal No, LSIT112 ! ] 4
meh 03.01.2013 L ;
Tll;imc J? (Icsignation of |i1ht':‘_5. 0. '_S’E-ri Gp Singh -—‘ -_L._ " ;’

Who made (e assessment oyder ACIT-1(1), Bho W : g

-I(1), Bhopal N ___/ i

Assessment Year | 2009-10 C;:T?-‘WJ"
Name & address of the Appellant Shri Narottam Mishra i il

B-6,Char Imli, Bhopal
p“‘!\ AIBPM023B
Sc_clton under which order

Under sec. 143(3) of Income-tax
% Act, 196}, .

Rs.15,81,57,040/-
Tax Demang '

o Rs.7,13,51,721/-
ast date of hearin As per order sheet entry
Present for 5 cllant Shri A.K.Jain, CA and AR

Present for the Departmen None |

APPELLATE ORDER AND GROUND OF DECISION

(All sections referred toin this order relnte 1o the Income-1ax Ael 1961 unless otherwise stared)

Vide Notification No.1A/2012-13, dated 31.10.2012, the aforementioned

been assigned to the undersigned for. adjudication jn exercise of

rrent jurisdiction with the Commissioner of Income Tax (Appeals)-1,
ipal.

& L{-‘C‘\ The appeal has been instituted against the assessment order passed by Shri G.
P. Singh, ACIT-1(1), Bhopal. The appellant raised the following grounds of appeal
for adjudication;

I On the facts and circumstances of the case, the various _obsen'ations made by
the Id. AO in the impugned assessment order and ultimate conclusions arrived
at, against the appellant, are opposed to f_acls and law on several grounds and
hence, being unsustainable on facts and in law, may kindly be quashed.

2. Witl; due respects and without prejudice to t}round No.l, the addition of
Rs.14,24,60,600/- made by the 1d.AO, being without any ecvidence, is
unsustainable on facts and hence, the same may very kindly be deleted.

With due respects and without prejudice to Ground No.l, the addition of

Rs.1,53,41,000/- made by the Id.AO, being without any evidence, s
S. ] ! 4
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With Shri Mnkcsh Shanyg

S—_— luin 'ved by varigus PErsons againg
Nigan . YIS 1o NeeL for Sewerage work iy, Indore, upervised by, Magar
v Idore, The lota| : : '
S Conlract o) liver ' ‘
Wit given lo NCcL vas of Rs,266.4‘7crorc5.

as
C‘“"lfc}f of as Rs.267 crores and he particulars of pe

arranped ipy codes ps “pgp Minister of Urban Dc;-*cloprnr:r:t
for Pn‘ncipal S :

CCretary, Department of Urba
for Commissioncr of Urh

lndorc(‘ 1%) and e

monc). ) r50ns 1o whom the

aid are vcnically
(6%), “pr
n Dcvclopmcnl (1.25%), “c

an Developmen, (12%), “M" for Mayor Nagar Nigam,

for Commissimwr Nagar Nigam, Ind'orc_{lr’Z%)- The quantum
of Contracts awarded )

Infrastructure Ltd. is mentioned in
.2. The money was transferred initially to
» Which wag | ater on withdrawn in cash and later o re-deposited and

-Wise particulars are given in

the assessment order, The AQO has observed that Shri Mukesh Sharma was closely

payment towards illegal expenditure 10 Minister and Officers, etc. The AQ infarred
~that since the appellant was () Minister of the concerned departmen ag the relevant
point of time, he was the recipient of the payments made by NCcL and that was

invested in purchase of land in the name of 14 persons of Dabra and Shyy Mukesh

ng the payments and transactions of purchase of

4.1  The Assessing Officer further held ‘!hal during the course of search, certain
documents were found along with memorandum of agrccm;nt dated 24.04.2008 for
purchase of 1.9 heclares (approx 4.0 acres) land at Ratanpur, Misrod near Bhopal. In
the post search enquiries, it was found that the land was purchased by Sh:? MUkC_Sh
Sharma along with 14 other persons of Dabra on 23.06,2008 through 21 rchs:r'u-s for

sideration of Rs.5,00,00,000/- and Rs, 49,18,335/- (roughly Rs.
S 0 ds registration charges, stamp and other fees as per detajls given 1n
Sy [?::;c: Jti'vas held that the 14 persons, other than Shri Mukesh Sharma,
¢ assessmen d

bra are the persons of the appellant’s constituency, These persons are
{ Dabra ; :
. 3ol 10
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Shri Marottam Mishea, Bliopal

Appeal No. 215001 =12, A.Y12007:10
benami persons ang ”‘C}”do nol have any source of income to justify such large
transactions, The A0, relying on loose papers LPS 171, Page No. 71 1o 75 giving
caleulations pertaining to payments made in connection with purchase of the land held

that the total amount of lhc deal comes lo Rs. 14,24,60,600/- and the statements of

farmers, the land registries, affidavits and other details emerged during summons
proceedings showed (hat the $aid persons were not found satisfactorily explaining the
‘ receipt of the money and they had no capacity to purchase such huge tract of land as
?i they were men of meager medns. Therefore, the farmers were considered to be the
!i , Denamidars of the appellant and the sum of Rs. 14,24,60,600/- was added in the
appellant’s case as the proceeds received from NCCL. ’
42 . In the course of appeal proceedings, the Ld. Counsel for the appellant has
contended that the ‘assessment proceedings were initiated in the appellant’s case on
the basis of scarches conducted in the cases of other persons viz. Shri Mukesh Sharma
and Shri Usman Khan. These persons are not related to the appellant. In the course of
search in the case of Shri Mukesh Sharma, some ioosc‘papcrs marked as evidence
No.1 to 6, scanned copy of which are made part of the assessment order, were found.
The AO has -catego'rizcd these evidences as primary evidences and other evidences as
corroborative evidences and on the basis of those purported evidences concluded that
the appeilant had ;eccived 6% of the amount of contract awarded to NCCL and SIL.
The 1d. Counsel has stated that neither Shri Mukesh Sharma nor the farmers relate to
the appellant. The papers were not seized fr;)m the appellant's possession. The papers
were not in the handwriting of the appellant. Therefore, AO can not apply any
presumption against him. It was contended that the appellant’s involvement was not
proved bcyond all shadows of doubl, much less the depositions made by the
concemed persons from whom the papers were found / seized, It was also contended
that all the persons purchasmg the property have filed their IT retums and proceedings
ws 153C are contemplated in their cases. All the persons have confessed in clear
it they Have purchased the questioned property in their names from the

terms 1}

sources stated in their depositions and these facts are evident from the assessment

der. Therefore, according 1o the 1d. AR, the AO has not brought on records any
order.

idence 10 conclusively prove that the appellant had any connection and involvement
ovi

v qucstioﬂeﬂ transactions of NCCL.

Scanned with CamScanner

l-'—‘-‘-—-...-. ==



S, S . -
T——— J > &

e

R o e

o A
@ |

Q
ahiry Namnam Mishra. Blhopal

mmcfu,uo.zmu :.UAJLZQDLLQ

or Prmci
ﬂl P o L1} "
Def""”mcm. "M il sccretary, ¢ for Commissiong Urb
rt T an

; ' Mayo; :
1gam Indore biit yor, Nagar ngam, h]dgrcﬂnd “on
S no addition Was made t

Dcvclopmenr
for Commissioncr, Magar

Such jny 3 (
pretation of the docume; ( el sases; though the- A.O: has madq
s, o ¢

‘that (he NCC ;
L has paid the-illega) Bratification 1o tha appellant

‘N compan; ;
Panies, Copjes of the Stalement of NCCL were nop

4.4 The further submission; of the appellant in nutshel] Are summarized as under:
a. * There is no direct nexus between the appellant and Shr Mukesh Sharma
b.  The documents were found from Shri Mukesh Sharma and were written

' in his handwriting,
The officials of NCCL never accepted payments of any money to the

appellant.
There is no direct nexus with the money given by NCCL ang other

persons that is added in the hand of the appellant.
The owners of the land including Shri Mukesh Sharma have accepted

ShmEcla i b s

hey purchased the land out of their own soyrees,

tha
. Sof10 . °
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Shri Narottam Mishra, Bhopal {
Appeal No215/11-12, A,Y1,2009-10 ¢
The Papers were found from Shri Mukesh Shanna and a rebutiable

Presumptions lies against him u/s 132 and 292C of the Act. No such

presumption can be made against the appellant without discharging the
burd‘cn ofproofhyihc department. In this regard, the appellant relied on

the following cases: |

(i) Ramji Dawawale & Sons (P) Ltd. Vs. Innet Import - AIR
. (1981)SC 2085

(if)  CBI vs. VC Shukla 1998 SCC 410

(iii)-  Ishardas Jain vs. Sohanlal AIR 2000 Page 426 SC

(V) CIT vs. MK Brothers (1987) 163 ITR 249 (Gujrat)

\ & Theloose papers arc only rough papers,

h.  The addition was made by the A.O. on the basis of wild guess attributing
the letter ‘M’ and ‘Netaji’ relate to the appellant and to support his stand
that no such addition can be made; the appellant relied on the following
decisions

(i) = CITvs. Atom Valves (P) Ltd. (2011) 332 ITR 408 P&H
(i) Koonwale Gems vs. Joint CIT (200?) 288 ITR 10 (SC)

. Serious chz;rges of illlegal gratificalion cannot be leveled against any
persons on the baéis ofmcrejmlingsflcttcrs.
J- Presump'tion cannot be drawn against ‘a third person on the basis of
| .cmrieé in books of accounts seized from a stranger. . |
k. ) In this regard, the appellant Further relied on the following cases: :

(i) DCIT vs. LN.Goel (2004) 182 Taxation 65 (Tribunal Delhi)

(i)  CIT vbs. Chandra Chemouse P. Ltd. (2008) 298 ITR 98 (Raj)

(iif)  Rama Traders vs, First ITO 25 ITD 599 (TM) (Pat)

(iv)  InStraptex (India) P. Ltd. Vs. DCIT (2003) 84 ITD 320 (Mum)

(v)  Ashwani Kumar v, ITO (1991).39 ITD 183 (Del) and Daya
Chand vs. CIT (2001) 250 ITR 327 (Del) SP Goel vs. DCIT
(2002) 82 ITD 85 (Mum)

, (vi)  CIT vs, Khazan Singh & Bros (2008) 304 ITR 243 (P&H)

4.5 In Para 2 of the written submission, the Id, Counsel contented that detailed

scrutiny of the bank accounts, investments of the appellant were made and not a
single entry of undisclosed nature was found, No documents relating to receipt of
commission from NCCL and SIL were found. There is no concrete evidence tnat
NCCL has made payment of Rs 14,24,60,600/- to the appellant, The presumption
made by the AO withou! conducling any enquiry as per and under the law either from _ i
L or from Shri Vinod Vaish is not" proper. The Id. Counsel stated: that the »E o I‘J
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s petty consideration, therefore, these- papers

he Indian Evidence Act, the Id. counse]

e Supreme Court in the-case of CBI Vs

C.Shukia (Supray;. entries-appearing:in Joose: papers not seized from one person

car i ; :
annot form ¢vidence for another: person. He has also contended that for treating one

- PETSOR as benamidqr: of another:person, the tests lay down by

) the courts need to be
fulfilled and in thjg

Case; these tests: were not fu
-appellant, the addition m

6.

Ifilled. Therefore, according to the
ade by the AO is nat correct. | :
Witfl'rcspcct to- the:addition of Rs Il 93,41,000/-, the 1d. Counsel for appellant
contended that this- addition was made on account of proceeds received from SIL
found in the possession of Shri Usman Khan, applied in purchase ofpmpeny through |
fahiily members/relatives and: found in the form of cash in different lockers in the
name of Shri Usman Khan; but the addition is not correct. Shr; Usman Khan has filed
returns of income w/s 153A for different asi;cssfncnt.years and had-shown the cash
fc'rund in the lockers in his retums and also paid taxes thereon, Subsequently, the
DCIT-1(1) ;Bhopal' has also completed the assessments in his case on 24/12/2010 on
'substanlil\’c basis, The said assessments have altained finality. Therefore, the same
amount cannot be assessed in the hands of the appellant, | . |

7 I have gone through the observations of the A.0, and submissions of the
appellant. I have also considered the oral suhn‘u‘sswn's rnﬂdﬂ‘b)f:llrle I:d- COW‘S".I f]“ the
time of hearings. The A.O. has made the additions in the appellant’s case mainly on

:s of following observations:-
o, e was the Minister concerned during the relevan period of
g gy mseﬂ”gﬂ”“e"cy has been Dabra and you have failed (o explain me
time afl‘? your hciefore an adverse inference is hereby drawn thay o —
convfnc;ﬂgt’y ;' i ayments made by Nagarjun Construction Company Ltd. and
ref:lPl'en! ofatid‘-’ ,‘g nd has been purchased by you in- "_}’ e'namg;‘ of 14 o
- the a_bove.-f_' il it Aoacll ‘ e . .
-
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f.aymem:rﬁ'om Nogasin Coneviisiton Company Lid. and arrang ing the entire
ransactions of purchase of land”

-

-

»

A close perusal of the above observations reveals that these observations are solely
based on inferences angd not on direct evidences demonstrating appellant’s nexus with
the‘ alleged payments or investments. The alphabet “M” and the word “netaji” referred
10 in these Joose seized papers may or may not refer o a class of persons i.c. minister
Or politician, Bu, the same cannot be construed and confirmed as they relate to the
& appellant with any amoup; of certainty. The A.O’s inference that Shri Mukesh Sharma
was anoying substantial influence in Urban Development Department and was
mancuvering sfaff transfers/award of contracts and the appellant was minister of that
department, therefore, these terms relate to the appellant is farfetched .infcrcncc and
cannot be concluded as truth and ultimately inference only. The Id."AR’s contention
that there are several ministers, Central and State, Minister-in-charge of Indore
District and other *netas’ in power and out of power and the}, due to their personality
and position, can influence edministrative decisions and these terms may relate to any .
of them. As per the Ld Counsel, the appellant is popularly known by ‘dada’ (elder
brother) and not as netaji and since name the appc”a:;l is not clearly mentioned in any. '
of the papers, it is incomect ta treat that these terms relate to him and none others, '
carries substantial force. The works being related to Urban Development Department,
certainly a suspicion arises thal these terms may relate to the Minister of the -
concerned Department but as per settled law, no tax liability can be fastened merely | ; ll
on the basis of suspicion, how so ever strong it fnay be. In the case of Bansal Strips |
(P) Ltd. & Ors. vs. Assistant Commissioner of Income Tax (2006) 100 TT} (Del) 665
: (2006) 99 ITD 177 (Del), while dealing with the issue, the Delhj Bench of the

Hon'ble Tribunal has observed as under:

“23. We have carefully considered the rival submissions, The legal position in this

respect is firmly settled by now. While completig an assessment the A 0 is not a

Court. He is also not bound by technical rules of evidence. He mq y consider material

which would be wholly inadmissible in a Court of law, He may draw his conclusion

and inferences on the cumulative effect of various circumstances based lpon the fest

of human probability. At the same time though technical ryles of evidence do nor
appb’n the AQ is bound by the principles of natural Justice. He cannoy draw his
39T~ Wiferences on the basis of suspicion, conjectures and surmises. Suspicion, howsoever

\ g, cannot lake place of material in support of Sindings of the AO, The AO should

(=]

o

=
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: 2009-19

. Pl and cope o ldici '

" J;J;.g().‘; ble Allahabad High Coury in the case of .S,'wade;;ugg‘(jrj::: |
j t‘(‘ogm'g;'ng s {}'e ot .9?6 CTR (aly 6 F(1978) 112 [TR 1038 (A1) While
Uprems Con s noy feﬂfzred by technicql rules of evidence, 1o, ble
1 dowp asearly as iii the cqge of Dhakeshyqri Cotton Miyys Lid. vs
C) that.the 40 has to act Jairly as o reasonable person and

) of the case and. the submiss_ions of the Id, Counse| for the appellant as also the case

laws cited by.the Id. Counsel and the setiled legal Position, T am of the considered

opinion that both these additions were m
suspicions and without substantiating an y direct nexus with the appellant, Therefore,

hence deleteq, The appeal Js allowed

ado only on the basis of inferences ang

the same are not sustainable under the law,

both these grounds. :
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GOVERNMENT OF INDIA
MINISTRY OF FINANCE
. (DEPTT. OF REVENUE) y
OFFICE OF THE COMMISSIONER OF INCOME TAX -
AAYAKAR BHAWAN, HOSANGABAD ROAD, BHOPAL

Name g address of the assessee Shri Narrotam Mishra

B-6, Char Imlj, Bhopal
Status Individual

Assessment_ Year 2009-10

Section &usub-section, undey, ' 263 of the-Income Tax Act 1961
which the order is made

Date of Order. 3111212012

Order under--sécti0n1263.of=the- Income tax Act 1961

In the assessee's, case order u/s-143(3) for assessment year 2009-10 was
Passed on 30.12,2011: of the I.T. Act; 1961 by Assistant Commissioner of Income
Tax 1(1) Bhopal. On examination--or-.ecords-, it was found that the order u/s 143(3)

dated 30.12.2011 ‘Passed by the-Assessing Officer s €rroneous and prejudicial to
the interests of revenue. '

2.1 On 13.12.2011 the assessing officer issued notice us 133(6) to
Municipal Commissioner, ‘Indore, F’rinpipgl Secretary, Department of Urban
Development Bhopal and the Commissioner, Urban ngelopment, Bhopal.,

' Through these notices, the assessing officer called for original files o‘f award of
tract of sewerage line to M/s Nagarjuna Construction Company Ll_m_lted and
Foigs lex Infrastructure Limited along with a sel of xeroxes of original files
i Slmpt'ces were not complied by these persons. The Assessing Officer also did
Thes:r'r‘)‘:"J éut any enquiries on this issue and completed the assessment without
ggj,;ng out proper enquirles. |

In the notice u/s 142(1) dated 10.12.2010 { Para 9.2, page 11) the

2_.2 Officer summarized the illegal gratification paid by M/s Nagarjuna

Assessmtgilon Company Limited to 5 persons detailed therein. As pér the
Construc

tation of $he Assessing Officer the assessee's ghare worked out to Rs 16.9 i
compu ,u/e/ - a ' * . K . 21 .
= e . . - .‘-‘mh
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¢ 267 Eésrcfrfg)s% of tolal contract awarded of Rs 266.87 Crores rounded off to Rs

the 8 ;?int:;e assessment order the Assessing Officer has elaborately discussed
the reside b EV'den'ces unearthed during Search and Seizure Action u/s 132 at
( Page 3 chﬁl of Shri Mukesh Sharma. While discussing the Primary Evidence 2
e Bees - ebAssessm_enl Order) the Assessing OfficEr has held, "Number 267
Crores, wt (?Tq !orared W"”"F_’effec*‘ prool. The percenlage ligure of 6% is Rs. 16.02
COmpa:n ;!:C P .’-af?_ b‘?e”-p!UVGd“fo_ the ‘transferred !rom‘ Nagarjuna Construction
of fund y through-an-elaborate chain of persons. This evidentiary proofof transfer
unas is described:in:detail in subsequent paragraphs. ... "

The_ A_ssgssing., Officer has further corroborated: this finding: based: en 7
corroborative-evidences'elaborately discussed in the-assessment order.

_ Thus it has: been: held by-the Assessing Officer that the assessee had
received illegal-gratification @ 6% of total contract amount-of Rs. 266.87 Crores
awarded to M/sNagurjuna: Construction Company: Ltd. during” his: tenure as
Minister of Urban Development and- Administration, Govt. of Madhya Pradesh.
Amount of illegal- gratification received @ 6% of contract amount works out to Rs.
16,02,00,000/-. However, the' Assessing Officer has made an addition of only
Rs.14,24,60,600/- on-account of undisclosed investment in purchase of land. In

- view of ‘above facts, it is ‘apparent that the Assessing: Officer has committed error
and has under assessed income on this account.

2.3 In the notice ufs 142(1) dated 10.12:2G10 ('Para 11, page 25 of the
notice) the Assessing Officer required the assessee to show cause as to why an
addition of Rs. 10,50,00,000/- being amount of illegal gratification received from

= M/s Simplex Infrastructure Limited (at the rate of 6% of total contract awarded of
- Rs 175 Crores ) not be made.

In the assessment order the Assessing Officer has elaborately discussed
the 8 primary evidences unearthed during Search and Selzure Action u/s 132 at
the residence of Shri Mukesh Sharma. While discussing the Primary Evidence 3
the Assessing Officer ( Page 6 of the Assessment Order) the Assessing Officer
has held, “ This contains the Acronym of Nagar and Simplex. The number written
against them are expressed in the monetary value in rupees in crore. This amount
is exactly matching with the amount of awarded contract.”

Further while discussing the primary evidence 6 the Assessing Officer has
held, “.. These evidence are showing the calculation of Simplex and
Naganuna..:" The document referred to in this discussion shows certain ﬂggres
against Simplex Infrastructure Limited (Acronymed as Sim) and Nagarjuna
Construction Company Limited ( Acronymed as Nag). The total figure shown
against Simplex Infrastructure Limited are clearly mentloned in the evidence
nﬁmber 5 reproduced on page 10 of assessment order.

The evidence available on record shows receipt of lllegal gratification of Rs.
16,50,00,000/-  from Mfs Simplex Infrastructure Limited, however, in the
' 'uta'ﬁon of Income the Assessing Officer has made an addition of
ggf?%s 41,000/~ only on account of preceeds found in possession of Shyi Usman:
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are applied i : , , s of Sh#
man Khan, 71y Pplied in purchase of property and cash found in lockers of 5

restricted (\he qusﬁgn"“g"‘u Ufficgr has nol given any finding as to why he has
received from s‘“( ‘Ilon to Rs 1,53,41,000/ on account of illegal gratification
3 of contragy amo nplex Infrastiucture Limited instead of Rs 10,50,00,000/- (@ 6%
4) facts, amount awarded o Simplex Wifrastructure Limited) In view of above

itis appare
; Nt that the Assessing Officer has erroneously under-assessed the :
iNCome on this account. 9 r has erroneously er-assessed the

£ 4 .."' B - ' , s : %l i _r'
AT ) ] s
“®han whigy

the reéﬁmggﬂgfg g:elsearch and seizure action u/s 132 of Income tax Act 1951 at
ound and st T;rl Mukesh Sharma on 21.07.2008 certain documents were
of Cahitrach & - The se!_zed documents include the documents regarding award

or reorganization of water supply system of Ujjain City. The Assessing

rtdld not carry out any enquiries on this issue and completed the assessment
ut carrying out proper enquiries.

3 Office
witho

considsérl—ge o.rder dated 30.12.2011 passed by the AO u/s 143(3) was therefore
eI to"be erroneous in so far as it is prejudicial to the interest of the
195 - In view of this, a notice uls 263(1) was issued to the assessee on

:12.2012 and case was fixed for hearing on 18.12.2012. In compliance, the
assessee'g authorized representative Shri A.K. Jain, CA appeared on 18/12/2012
angi submitted a letter seeking adjournment to prepare reply. The hearing was
adjourned to  24.12.2012. The AR of the assessee attended on 28.12.2012 and

submi:lted written arguments. He was also heard. The assessee's arguments are
as under:

'

...... In your notice u/s 263, you have discussed different paras and page numbers
of the notice u/s 142(1) dated 10.12.2010 which are summarized as under:-

Para 9.1- In this para the list of documents found in the premises of Shri Mukesh
Sharma during the course of search conducted on 21.7.2008 is given which includes the
documents like request for transfer & posting, request for fund allocation, expenditure
incurred by Shri Mukesh Sharma on account of travel and stay, documents relating to
illegal gratification paid to officers and documents relating to tenders/contracts etc.

Para 9.2- In this para, the list of documents found and seized from the office
premises of Shri Mukesh Sharma namely- LPS-21 Page-55 & 56 and LPS-26 Page-122
and the diaries found and seized from the residence namely- LPS-1/1 Page-155 (ix) and
(viii) backside, (xxi) backside are given.

Para 10.1- In this para, details of seized documents LPS 1/1 Page-71 to 7, LPS /1
Page-74 and back and LPS-1/1 Page-75 is given. This is mainly an agreement between Shri
Vinod Vaish & family and Shri Mukesh Sharma for sale of land measuring 1.50 kectors at
Ratanpur for Rs. 5 crores. _

Para 10.3- In this para delails of page No.26 of LPS-1/1 seized from the restdence
of Shn Mukesh Sharma is a letterhead of Jila Sahakari Bank, Guwalior s giwen. This
contents the name of 14 persons who has purchased the land,

Para 10.4- In this para details of Rs.14,24,60,600/- paid to towards purchase of
land, is giver. It is also mentioned that oul of above, Rs.5 crores is the purchase
cons’fderation and Rs.50 lakhs is the expense lowards registry charges etc. It 1s also stuted

apsentt-1f the oraer of the !."-U IS EXTONEOUS DUT 15 NOL preepucicin W Ine nevenue vy s
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R SR 1) hy the mmoiont Of Ra 1,20, 0000007 e crtie wtle consuderation be nol
& ',l ur hand as meome from tendisitosed songr e

It R — , ‘
of Rs IO5'8{;{‘;g(!;(;/mh”“”m that i para L puage 250k i et toned it why an amount
S ivaslacs e b = being 6% of Rs. 175 crores which is fhe I 0rk ded to
Stmplex Infrastyucty ) / i i ! f of twork awarde

i re Lid. may not be (realed us ineone ol of illegal gratification
reccwved from the said company. ' ' gt oy

- ltis submitted: that inthe-assessmen! order, e AO s termed: these documents.as
pPronary evidence S.No.1 lo" 8 and

docus corroborative coidence Nol o7, Relying on these
nents, the AO has-made the addition - assessment-order ag-tinder:-

Addition No.1 - Addition-omsaccount of Proceeds

| 14,24,60,600/-
i Received from Nagarjuna Construction-Company.
thr.ough a chanel -of'pcrson-.-as‘discussvd'm-;-:r."m.r.'ry
evidences-and. corroborative evidences.
Additiop No.2 - Addition:on-account:of proceeds: found i
Possessmn-pfShri‘ Usman:Khan being received from Si mplix
_I nfrastructure Ltd.applied through the purchase of property
in thename of family. & relatives and cash founds in
lockers of Shri Usman Khan: LS R0
Total. 15,78,01,600/-

Sir, it is- worthwhile: to-mentionthat no search was conducted in the assessee
premises and the entire: assessment:was: based on the basis of search conducted in the
premises of other persons i.e. Shri-Mukesh Sharma and Shri Usman Khan: Further, during
the course of assessment proceedings the assessee has replied to all the questions and
querries raised during the course of assessment proceedings. This is evident from the copy

of assessment order also where noawhere it-is mentioned thal the nssessee has rot complied
anything.

Sit, as per the Act, the commissioner is empowered. to revision of orders which are
prejudicial to revenue as stated u/s 263 as under:-

263(1) The Commissioner may call for and examine and record of any proceeding
under this Act, and if he considers that any order passed thervin by the officer is erroneous
in so far as it is prejudicial fo the inlerest of fhe revenue, he may, after 31'111'113 !he.assessee
an opportunity of being heard and after making or causing lo be made such inquiry as'he
deems necessary, pass such order thereon as the circumstances of the case justify, including
an order enhancing or modifying the assessment or cancelling the assessment and dire cting
a fresh assessment.

Sir, a bare reading of slccr‘ibu 263(1) makes il clear that the pre-requisite to exercise

. icdiction by the Commissioner suo molu under il 15 that lhe order of the AO is
of Ju in so far as il s prejudicial to the interests of the Revenue. The Commissioner
erronff?)us atisfied with twin conditions, namely (i) the order of the AO sought to be revised
!'ms tobes it () it is prejudicial to rhc' mterests of e Revenue. If one of them is
l'sbgrr:??:ﬁ'ﬁe’order of the AQ'is erroneous but is nol prepdicial o the Revenue or if it is
absent- ; . o
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N ;‘{o-b nol erronpons
Avg

| he had to seclion 2634
but 15 prepudicial to the Revenne-teconerse ':.””m
o IMalabar Industrial Co,Ltd. v CIT (20001 243 (TR Wl Bel
* . . , p assihilil
Further, the error enwvisaged by section 263 is ot one which d {W:I-r:;}'ﬂ,:",frm!ﬂ.‘.’: QT;'
Or guesstwork, but i shonld be actually, an error edther of fact or of latw [C
Anupam Charitable Tyiust (1987) 167 I'TK 129 (Raj )|
The expressions ‘erroneous” ‘erroncous assessment’ and "r:(,nr’r)rts ,!demn":;“i;z
been defined in Black's Laz Dictionary, Sixih I'dition, puge 542. /".rc(,:r I'P{ﬁ,’ mus'
dcﬁm‘:fnn, erroticous” means 'ierft'l'“.S error, devialing  from  the law’, “;O: ; d
assessment’ refers to an assessment thal deviales from the law aid is rhcrcfore A, a;:h’
is a'defect that is jurisdictional in its nature, and docs not refer to the )'"dg't’mr Ofou;
Assessing Officer in fixing the amount of valuation of the properly. Similarly, "":"”e 5
judgment” means ‘one rendered according to course and praclice of court, but S
law, upon mistaken, view of law, or upon erroncous application of legal principles,

_ - e i 7 ted as
From the aforesaid definitions, it is clear that an order cannot be terne
€rroneous unless it is not in accordance

with law. If an AO acling in accordance wffhl law
makes a certain assessment, the same cannot be branded as erroncous by the Commissioner
simply because, according to him, the order should have been written more cfubqrqte!y.
Section 263 does not visualize a case of substitution of the judgment of the Commissioner
for that of the AO, who passed the order, unless the decision is held to be erroneous.

Sir, it is held by various courts, that the revisional power is not meant to be
exercised to correct every error o

f fact, but the error must be.of such a nature that it is
erroneous and prejudicial to the interest of the Revenue. Further, the power of revision is
not to mean to be exercised for the pu

rpose of directing the officer to hold an other
investigation when the order of the officer

was not found to be erroneous or further inqui
will not result to more revenue. [CIT vs Sakthi Charities (2000) 160 CTR Mad, 107).

Str, it is further held that proceedings should not be
fishing and roving enquiries in matters or orde
will be against the well acce

legal proceedings, that state isstes should not be reactivated beyond a particular stage and
that lapse of time must indyce re

sponse in and set at reg| Judicial and quasi-judicial
controversies as it must in other spheres of human activit dia Lid.
(1993) 203 ITR 108 (Bom.,)

initiated with a view to start
Iready concluded. Such action
must be point of finality in all

rs which are q
pted policy of law that there

Y (CIT Vs Gabrial 1y

Sir, in our case, the

Sirst appellate authori ty has delete
the Assessing Officor, Fu

rther, setling aside the sane
justified as per law, Sir, as held by various courts that

the revisional power of Commissione
Commissioner and restoring (ha of th

dall the additions as mq
issue on the same ground is not
fler passing the order by CIT(A)
roeomes 1o an end because e entire order of the
¢ Assessing Officer,

e by

Sir, it is humbly submitted that iy our case,
itself, all the discrepancies as stated in the
Assessing Officer before pnssmg fht" assessment or e
assessment order. Further detailed MQuiry was

completing the assessment on different issyes as me
hence also action u/s 263 is not required,

CAsapparent from phe assessment ordey
notice u/s 263 hins pe

CNconsidereq by the
roand are parl and '

¢ by e Ass‘vssing ,
ioned in-yoy, notice ufs 263 and

Lo me S
&3 \.1];”';:'.‘&.3
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Sir g _— : ,
» Ol specific reply to the objection raised 111 your notice are as tnder:-

W At the estdence and office premises of Shri. Mukesh Sharma, certain documents
f”.frf loose Papers twere seized.* These documents are discussed in the notice
SSued u/s 142(1) in para 9.9, 9.2.10.1, 102, 10.3 and 104 (page 4-25). The .
assessee during the assessment proceedings, speér’ﬁmﬁy replied point by point
on all those issies which-can be verified from the assessment record also.

e . SIT, when the AQ has.framed: the assessment after- considering all the issues;
then, reconsrdcrfng: the same by revision is not Justified.

S”"_ I your notice i 1S mentioned that summons u/s- 133(6) were issued to-

. * Dartous Government Officers but these noftices were not complied by those
: Oﬁ‘?Cf{rs. In- his. reference, it is submitted that the Assessing Officer has

considered all these. jssye- before: framing the assessment and being all the

Oﬁ?c'?r'ﬂ!s to whom summons issued are Government Officers holding principal

(i) As stated’ in the notice issued u/s-142(1) dated 10.12,2010, para 9.2 page 11, the
Assessing Oj‘icer;s-summan'zed-'fhe-f!fegal gratification paid by Mys Nagarjuna
Construction: Company. to'5' persons detailed therein. As per the computation
worked out, the share-of the assessee is Rs.16.02 Crores (Rs.6% of total contract
0f R5.266.87 crores rounded off to Rs.267 crores,)

(Ti))As stated in notice tssued ufs 263, in the notice-ufs 142(1) dated 10.12.2010 (para

11, page 25) the Assessing Officer required to show cause, why an addition of
Rs.JO,St‘),‘O0,00Q/— (being amount of ilegal gratification received from My/s
Simplex Infrastructure Lid. (at the rate of 6% of total contract awarded of
Rs.175 crores).
Str, in this reference, it is submitted that the Assessing Officer has considered
this issue in detail as Apparent from the assessment order and finally added
Rs.1,53,41,000/- being the proceeds of property and cash Jound during the
course of search, in the premises of Shri Usman Khan, _

(tv) As stated in notice ufs 263, during the search and seizure action u/s 132 of the
Income Tax Act, 1961 at the residence of Shri Mukesh Sharma on 21.07.2008
certain documents were found and seized which includes the documents
regarding award of contract for re-organizationt of tater supply system of

. Ujjain city.

Sir, in this reference,
document was found from the premises of Shri Mukesh Sharma.
. know anything aboul it then how, he can comment on these doct
belonging to him. Hence, this cannot be the base Jor revision,
Sir, it is further submitled that though your honour hag Proposed to further add H_le

resaid different amount in the hands of the assessce, legally this should not be added in
;{g hands of the assessee neither at the time of original assessment nor in the revisionary

it is submitted that as stated iy Your notice itself the aforesaid
The assessee does not

tments which are not

. NNG reasons.-
4 mcggdmgSfW(l;h"f"”;;:m iﬁ the documents stated iy YOur notice issued u/s 263 1ere
found in the premises of Shri Mukegh Sharma and there is no direct
nexus between the appellant and g Mukesh Sharma,
(i)  The documents were found from Shrl Mukesh Sharmg and were
,written in his handwriting, il

iy
o
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() The offictals of Nagarjuna Construction cnmpany never accepled
payment of mny money to the appellant w110 copny of declaration or
_ acceptance was provided to the ngsessep.
(tv)  The papers were found from Shri Mukesh Slarma and a rebuttable
presumptions lies agains! im 1/s 132 and 292C of the Act. Mo such a

presimption can be marde ugainst the appellunt withowut discharging
the burden of proof by the department, -
( ?’). The loose papers are only rough papers.
@) The addition proposed Lo wmerely on the basis of wild guess
" attributing the letter ‘M’ and ‘Netaji’ relate to the appellant and no
.. Other evidence is available fo stpport the claim of the department.
(Vi) Serious charges of illegal gratification cannol leveled against any
... Personson the basis of mere Jotting/letters.
. (viid) Prcsmnptfon cannol be drawn against a third person on the basis of
entries in books of account seized froma stranger.

submitted that against the addition of Rs.14,24,60,600/- alleged to

Sir, Iastly it is
be received from M/s

here as under.- : :
the settled legal position, I an of the considered

7.2 In view of the above discussion, after considering the facts and
circumstances of the case and the submissions of the Id.Counsel for the appellant as also the
case laws cited by the Id.Counsel and opinion that both these additions were made only on
the basis of inference and suspicions and without substantiating any direct nexus with the
appellant. Therefore, the same are not sustainable under the law, hence deleted. The appeal
ts allowed in both these grounds.

Sir, both the additions of Rs.14,24,60,600/- and Rs.1,53,41,000/- is deleted by the
CIT(A) stating that the additions were made only on the basis of inferences and sn_sgia‘ous
and without substantiating any direct nexus with the appellant. Sir, from above, it is clear
that part consideration was deleted by the CIT(A) on the same fss:fes as proposed by your
honour. Further proceedings for revision u/s 263 on the same issue is not Justified.

Sir, it is also submitted thal the assessee is Cabinet Minister in the M.P.
’ . F i "
Government having a repute amongst the society and any adverse inference drawn against
him and that too without any concrele and cogent reason will be very harmful to him as his
10 o
reputation will fall down from this action.

| have carefully examined the records of the assessment proceedings,
4'janaﬁ0”5 submitted by the assessee, keeping in view the relevant
a?gvi;;ﬁs of law and judicial precedents.
pro
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ground trf]WeatatshS:issee has challenged the jurisdiction of section 263 mainly on the
has alre q Sessment order had been the subject matter of appeal which
: ady been decided by CIT (Appeals). Thi j ' ‘

eason that in the atses ppea s). This argument is not plausible fO{ the
Y the CIT (a | Sment order, in respect of which appeal has been decided
investment of Ppeals), the additions were made on account of unaccounted
o RF;;134,§4.60{6?0F2- for purchase of land at Ratanpur and on account

- . estment-of Rs. 1,53,41,000/- in purchase of property and cash
ognss;r;'lgzqerf’ of Shri Usman Khan.. Thus, it is clear that the additi;tr):s made in

hie. o :ca eTj' order were for unaccounted investments, while the income which

16,02 00 008}3 assessment are: unaccounted illegal gratification of Rs.
Un;‘cc’our,lted '-“ received ‘fror_n M/s Nagarjuna Construction Company Ltd. and
e IL;egal-grata_f:qat|on-of-. Rs. 10,50,00,000/- received-from Mis Simplex

i renelpts géf}_ d. Thus; it is:clear:that- the subject matter of present-order u/s 262

) - Aocountir INCome; whereas:the:subject matter of-the-appeal were-additions on
S TAXMAN 3!.;%;ccountedf_rnvestmemt& In the-case of CIT v/s K. C. Rajput(1987) 32

bl (MP)(FB).the- Hon'ble- High- Court of Madhya: Pradesh (Full Bench)

A ~that.in a.case where assessment order is subject matter of appeal, the
ommissioner can make. revision-u/s- 263 only. of that part which was not subject

-matter. of appeal. In the: present: case- it is- clear-that the subjeet-matter of appeat

Were unaccounted. investments, whereas the. subject matter of this order is

receipts of unaccounted-income.

Further, the Assessing Officer has- not conducted. enquiries on ssized
documents regarding award of contract for reorganization of water supply system
of Ujjain city. This seized document read together with other seized documents
gives a reason to believe. that unaccounted gratification have been received in
respect of this contract also. Thus, the assessment order is erroneous in so far as
it is prejudicial to the interests of revenue on this count as well.

The other arguments of the assessee are also not plausible for the reasons
=~ that in view of the facts of the case,.it is evident that the assessment order is
erroneous in so far as it is prejudicial to the interests of revenue,

The assessee has relied -on the-ratio laid in Malabar Industrial Co. Ltd. v/s

CIT 243 ITR 83 (SC). The conditions laid in the said judgement are duly satisfied
in the assesse's case as the assessment order is not only erroneous but is also

prejudicial to the interests of revenue.

The assessee has also relied on the ratio laid in CIT vis Trustees of

Anupam Charitable Trust (1987) 167 ITR 129 (Raj). The conditions laid in the said

; judgment are also duly satisfied in the asseggga's case as errors subje_ct matter of
jthis order are not which depends on possibilities or guess work but is an actual

error. _— t'f sh assessment will certainly res "
cts of the case clearly show that fre € I cert
: morgr:z:znue. Hence conditions laid in CIT v/s Shakthi Charitie~

| gTR 107 (MAD) are also duly satisfied.

io laid down in CIT v/s Gabrial India_ Ltd. ( 1993) 2_03
Thel'fa;g:e in the case of the assessee, since the enquiry
is not agpsleceCi fic and are based on seized documents.
order ar '
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r'as:s:m“:m: ';1?;1;;;(;\:1 above. | consider thal the assessment order /s 143(3)

revenue angd s H'u‘xrnfan: '-?T.Fnﬁ‘r)r_m; B o far as it is prejudicial o the interasts of

Officer s dirr‘clf’r‘l\tn ref cancelled u/s 283 of tha I T Act 1043 The Assaqsing

and affording enfﬁtfnn! clfame the assessment after examining the abowe msues
g < Aent opportunitieg of hqmu haared 4 tha assnacaa

(S.C. SONKAR)

Commissioner of Income-tar

Bhopal

Copy to:
21. ;Ee gddl. CIT, Range-1, Bhopal
el e Dy. Commissioner of Income Tax-1 -
3. The Assessee ax-1(1). Bhopal

Note
(S.L. Pathak )
Income-tax Officer (Tech ).
For Commissioner of Income-tax. Bhopal

TRUE - cCpy ¢
Y’\/‘"“JF
7’)

Deputy Comnusen - 1L e lan

(1), Gaopt

)
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I B 'NTHE INCOME Tax S

| INDORE BENCH, |
Bt__afore:_ Shrip.K. Bansa, A_ccoimfanﬂ Mern._
- and Shyj Mukul _Kr.'Shrawat', Judiclal Mem

ITA'No. 83/Indj2013
Assessnie nt:Year2009:10;

APPELLAJE TRIBUNAL
INDORE -~

Com'mis\si"on'er;'of-' -
IncomeiTax. i
Vs [Aaykar Bhawan, -
'..Hiosh.a-ngfaba‘d-ffiR‘daid.f R
‘Bhopal ( R'e’-qu;]‘d ent)|

' 1
1 : v b
— .

L
P

Shri Sumit Nema, . ' e L
& Shri AK. Jain, AR, | |
Shri Lal Chand, D.R.

: ‘1_2-09420?1.4;
$95-11-2014]

Tk

il

: 'f HEUORDER -

PER : MUKUL KR. SHRAWAT, JUDICIAL MEMBER:. . - e

g " This is an appeal ﬂled'by the assessee emanatin
’ M Ld CIT, passed: u/s. 263 dated '-3.1‘1_2
i several grounds however revolving aro

g 'frloén, the order of
2012, The -appefls’i:rjt has faised

und the main issue that thel order
.. . :fbassed' u’s. 263 by the _Ld'. CIT,Wasbe?ond hi_s jyrisdic’:tiorg. The grbu:nds
‘ifaise.d are reproduced below: '

g ‘That on the facts-and in the quums!_an.ces of the cas
cé;mmissioher of Income Tax erred in Passing the orde
by holding that the Iass.essmgn;_qrdgr u/s 1_43(3)
e,{/roneous in so faritis prejudicial to the intere

8, the leamed
ru/s 263 of the Act
passed on 30.12,2011 is
st of revenue andihence

):

TR’JE - COT?Y v [ ; -
! ' \J - : ‘ ™
E 3 ¢ Coceai Yenai of Fiouing Tax by Dl
' e 2k - " Dﬂﬂ"“f}_{' _ J o 1k ? g i. aiaty s aagrnd
i ' S Scanned with CamScanner
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cancelled the same, The leamed Commissioner of income ‘Ax further
in. giving directidn f

{0 the Assessing Officer to reframe . the
f;asesgmont without consldorfng the explanation- offered by the appellant

Tuoh cm::umsfancos, ac
g

following| reason g tion u/s 263 is not apphcab o for the

(i) Afl the o’o%%r/nenrs stated in the notice u/s 263 were foutfnd in the
ﬁ;esm:sesbor’ Shn Mukesh Sharma who is a third person and the! appellant
no nexus with him, F. Further, in the assessment order passed u/s 153A
in case. of Shri: hﬂz esh Sh
I

£ arma, all the documents have been considered
and no addmon f !s account is made in his hand. '

I

7 ]
(i)  The papem Wcro found from Shri Mukesh Sharma and.a rebutable
Presumptions lie§ against him u/s 132 and 292C of the Acleo such
Presumption. can‘jbe made against the appellant without discharging' the
burden o}' pnoof by tho deparfment . . '

1 ; _
(i) Prosumpuon £annot be drawn against a !h;rd person on thb bas:s of
entries in books of account se:zeo' from a stranger

(iv) - Sénous charges of illegal gratification cannot !ewed' 'Jafnsti{ony
persornis on.the basfs of merc Jotting/ letters. | . '

v) The ado'mon of RS, 14,24,60, 600/ alleged to be recetveJ from: M/s '
Nagarjuna Coow!ucuon Company and Rs.1,5341, 000/~ alleged to be
received ‘from. Mfs :Simplex Infrastructure Ltd. has been: delsted by the

Comimiis  Income Tax.(Appeals)-1, Bhopal and fun‘he addition
[CJe ground is not justified.” :

proposod on-the sa
it

Facts in brief and he reason for the invocation of Section 263 aslemerged
from the order dated 311]1?. 2012 were that a search action u/s. 132 was carned

out on one Shri Mukesh {Sharma'on 22-07- 2008 Certain documents were seized
and on the basis: of th%:

se documents it was alleged that the - asséssce tMr

Narottam Mlshra bemg’ Mlmster of Urban Development and Admn'nslrahon

Government of Madhya Pradesh has received money from few companles inlieu
of awarding few contract by his: mlnlstry g S

21 Ld. CIT has furihen- note(ciji1al A€ AO in the case of the asseSsee had |
issued notices u/s, 13%(@) to few officers namely, Municipal Comr\Llssioner
Indore, Pnnmpal Secr%tary. Depaﬂment of Urban Development] Bhopal,

Commmsmner ‘Urban Dcvelopmont Bhopal; but those notices ere ot |i: 1-.‘

E |

B

<K
¢
I
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complied with by those persons. The AO has also asked ln. those notices to

P  bring original files of award pertaining to sewage contract found to be awarded o
_one M/s. Nagarjuna Construction Co. Ltd and the other company Yiz. Mis.
Simplex Infrastructure Ltd. The allegation of Ld. CIT Is that although the AO had
issued the notices but those were' not complied with hence the AO did not carry
~out inquifies and. the  assessment was completed W'thUfff PfOPE"" inquiry,

- therefore, the said assessment: order was prejudicial: to theg mteres_t of the

Revenue. {

2.2 An another point has. also.been-touched:by Ld. CIT’ ihaE the AO| had not
“ scrutinized an allegation - of. illegal: gratification: paid by one JMIs Ngganuna
.' Construction Company.Ltd in-which.the-assessee's share was, aﬁﬂeged to be Rs.
16.02 crores. Ld. CIT has also referred-a:calculation that: there yas an z|iward of

‘Rs. 267 crores.ln..favour of: M/s. Nagarjuna: Construction Corphany and in that
_Lounection thereiwas an illegal gratification- paid: fo 5 persoﬁ:s' out of which the
see had 6% share which was-worked out to Rs. 16.02% crores. 'Ld cIT
ipned that the AO had discussed about 8 primary evidences whlch were
! hed dunng search operation and-‘on that ‘basis the ladd[txon| of the

ugned amount was required to be made: However lnstead of making an
addition of Rs. 16. 02 crores, the AO had made the addition of Hs 14, 24-! crores.

- Ld. CIT has given a finding in- respect of M/s. Nagarjuna Conslruchon Company

A i- |

‘as follows:

“Thus it has been held by the Assessing. Officer that m assessoe had
received illegal gratification @ 6% of total contract amou t of Rs.| 266.87
crores awarded lo M/s, Nagurjuna Construction Companf Ltd. during his
tenure as Minister of Urban Development and Adminisiration, Govt of
Madhya Pradesh. Amount of illegal gratification received 6% of contract
bl & ©~ amount works out to Rs, 16,02,00,000/-, However, the A sessing Officer
B : has made, an addlllon of only Rs. 14,24,60,600/ bn account of '
" " undisclosed Investment in purchase of land, In view of above facts, it is g
apparent that the Assessing officer has committed eror and na§ under %

assessed incomo on this account,”
|

|
1
|

1 ]

2.3 An another point has also been noted by Ld. CIT that hs per tha notice ! -f
issued by the AO it was mentioned as to why an addition of Rs. h 0,50, 00 - w S
be J.
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:ﬂj:gs::;lzrrnl;nl of illegal grallﬂcat.lon, recelved from an another conilpany viz. |

Py N Eatmct r?a Ltd rgceived by the assessee should not be|assessed
@ assessee. For this allagation It was noted by CIT| that fotal

contract amounted to .,sk'Simplex Infrastructure was for Rs. 175 crorej.;s and the r |

assessee had 6% 'shard: v?hich Was worked out at Rs. 10.50 crores alléged to be

assessed'in the hands &f 1he assessee. In this regard, it was menlioné;d that the ;

AQ had discussed 8 pn’(néry evidences unearthed during search ‘operation which

Was required to be seen by the AO while completing the assessment. The
» ¥ ] }

objection of the Ld. CIT was that although the records have shown illegal ;

gratification of Rs. 10.5 crores, but the AO had made an addition of onll« Rs. 1.53 [ T
r ! !

crores. The finding of theild, CIT was as under:- ' | |
. ' b : | .
“The evidence avajlable on record shows receipt of illegal gratification of '
Rs. 10,50,00,0001- from ms. Simplex Infrastructure Ltd, however, in.the I
Computation of | come ﬂ?e Assessing Officer has made an addition of Rs. J
1,53,41,000/- only ;on account of proceeds found in possession of Shri «'
Usman Khan whigh are applied in purchase of property and cash found in Il'
lockers of Shri Lﬂs?‘nan Khan. The assessing Officer has not given' any !
finding as to why he has restricted thie addition of Rs. 1,53,41,000/- on .f
account of illeg ,'gmtfﬁcl':ation' received form Simplex Infrastructure Ld i :
instead of R_s.nzo,,so,oo;ooox-: @ 6% of confract amount awarded to [ ¢
Simplex Infrastrutture Ltd). 'In view of above facts, it is apparent that the |
Assessing Oﬂice‘{ has ermoneously -.under-assessed the income on this
account.” T : '
f ' i J
24 One more point jhas also been taken up by Ld. CIT that in the seized i

documents there was a contract for water supply system of Ujjain C:ity but no
addition was made and! no Inquiry was conducted by the AO, hence the

Assessment Order was erroneous. | I
: ATt

" | | %g*!

‘25 In the light of thd above fhree defects, as noted by Ld. CIT, he has held f»‘-ﬁ;‘ﬁg}}_ii

that the order passed by the AO u/s. 143(3) dated 30™ December, 2011 was to | ;5-

be considered as an err;maoua order In so far as it was prejudicial to the Interestlj *3}1'

Q- 1. |

of the revenue. ;
l
]

[
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The /8386880 had vehemently opposed such actfbn of LY. CIT and

that after proper Inquiry few additions. were c'de'anl the main
Which were the subject matter of section 263 actlon wérel disused at
the AO ang finally assessed in the hands of the aéq’pssee-a 3 follows:

It is submitted that in the assessment order, ithe AQ ‘has termed
s as primary. evidence S. No. 1 fo}8 and comoborative
* Relying on-these documents the AO hds made the

26

inforrned
additions
length by

: 1
Addition No. 1-Addition on account of Proceeds 14,24,60,60/-
Received from Naganuna Construction Company |

through, a'channe of person as discussed in primary
evidences and corroborative evidences.

|
|
|
I
|
|
|

- Additfon'No.:Z-Addfton on account-of proceeds found in
~ Possession: of Shni- Usman Khan being received form Simplex
- Infrastructure Lid applied through the purchase-of property
- In-the:-name of family & relatives and cash foundsin |
.+ lockers of Shri Usman Khan '. "o 1/53,41,000/-

Tolal "} 15,78,01,600/-"
27 It is-airg'_ue,d.-'that-no search was conducted on the ag.sias’see premises and
th_e Ld. CIT is trying: to invoke.sect_ioft5263 of IT Act on the basis of a search
conducted at the premises of one Shri'M.ukes_h-S'hafrna:'-;and-tha.other Shri

Usman Khan: Ld. CIT was not Iggail'y' cofrec_;:to 'réﬁfiew an asses'smlent order on

that basis alone. : 3 i

2.8 One more important argument h'as'bt-;en raised befé_re Ld. ?IT that the
said assessment order of the AO was challenged. before Ld; CI_T(f\) and both.
those additions have been deleted by Ld. CIT(A). The assessee's objection was
as unde.r:— |

“Sir, "both the additions of Rs. 14,24, 60,600/~ and Rs. 1,53,41,000/ is
deleled by the CIT(A) stating that the additions Were made only on the
basis of inferences and suspicious and without sub fgnﬁaﬂ”p any direct
nexus with the appellant,  Sir, form above, it!is c!eqr that part
consideration was deleted by the CIT(A) on the sama Issues As proposed
by our honour. _Furthor proceedings for revision u/s. 263 an the same
jssue is not justified.” .

j
]
]

o
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, HOWever Ld C'FT . [ v

. * Vi was not impres ' - !

directed the AO to L Pressed by those arguments énd finally :

ame the assessment |
| aﬁommg B e assess afresh, needless to say, after

. rtunity to_’ilh'e'asséss'ee.. Relevant portion from tre impugned order
'S réproduced belowy: 1 -

: ‘|
41 have carefull ' |

. 3 Y, examined the records of the. assesss
vienodings, and explaations syb W e

; lan mitted by the assessee, Keeping in
view the grelevant:pmwsfons of law and judicial precedents. :

The assessee has chaflen ed the jurisdict jon 263 mai
on the ground that the ged the jurisdiction of section 263 mainly

appeal whigh h assessment order had been the subject matter of
1S hot o ,c'bf as efraad}i/ been de'c.rded by CIT (Appeals). This \argument

hich Plausible fér the reason that in the assessment order, in respect of
Wihich appeal has been decided by the CIT (Appeals), the additions were
made on account ‘of unaccourited investment of Rs, 14,24,60,000/- for
purchase of land at Ratanpur and on account of unaccounted investment
of Rs. 1,53,41,000/- in purchase of property and'cash found in jockers of
Shri Usrnan Khan, Thus, it is clear that the additions made in the
assessment order were for unaccounted-investments, while thia income
which: have escaped. assessment are unaccounted illegal gratification: of
Rs. 16,02,00,000- - received from M/s Nagarjuna Construction Company
Ltd and unaccounted illegal” gratification ‘of Rs. 10,50, 0’0,000/—\ received
from M/s Simplex‘irifrastructure L:td. ‘Thus, it.is clear that the subject matter
of present order ufs 263 i receipts of income, whereas the subject matter
of the appeal were.additions.on account of unaccounted investments. ‘In
the case of CIT v/s K G. Rajput (1987) 32 TAXMAN 326 (MP)(FB) the

Hon'ble High Codrt of Madhya Pradesh (Full Bench) held that in a case
where assessment order is subject matter of appeal, the Commissioner
. can make revision u/s 263 only of that part which was not subject matter
of appeal. In {heﬁaresent case it is clear that rhe_sub)ect matter 'pf appeal
were unaccounted investments, whereas the subject matter of th:; order is
receipts of unaccounted income. |
Further, the 'Assessing Officer has not conducted enquiries on
seized documents regard!ﬁ:g award of contract tor reorganization| of wat_er
supply system of Ujain cily. This selzed document read together with
eized documents 'gives a reason fo believe that unaccounted - N
i St'on have heon received in respect of this contract also. Thus, the [& ;‘:;‘
g;itgics?r:onf order:js errongous jn so far as it Is prejudicial to the interests Eﬁ,;m _-
. a [

i SRy
of revenue on this Founf as well, | ey

f ; 550SS lausible for thef
afguments of the assesses are also not ple :
Thﬁ Z:h{?: v}gw of the facts of the case, it is evident ',lhaf the |
raasor?fner’]r order js erroneous in so far as it is prejudicial to the nterests .
355655 ] >

|
of revenue. . i
% - &
; } ' b on W
' 5 . .8
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k] Ons, th .
3.1 " low o t' Wri Pélition jg dis oseid of”
0]
for i above irect) ' |
y ils Osail Ne ‘ LdJA ha ‘Ions th's appe.al iS i ﬂxed t
S. 263 as baq in Ia\n.; bec; ® Pleadeq that the Order Passeq |
g0% Mergeq With ]h - “SCause thy assessmen; I alreaq |
PPort o b il Order of Ld CIT(A)'dated 12-1 F2012 a|y |
the g B RO LI ek |
H€Cisiong | 93 placeg relllance on |
: CIT v 4 '
" Shalinar o, |
157 (Mpy " *P9.and Fingnge |44 (2009) 329 (75
CIT v/ K. Rat L
% a
5 Rediitee P Iput (1987) 164 1ITR 197 (MP) (Fu ench)
~Wellers v ACIT (2010) 328 ITR ;
% Bt g Jain- | 48,8

C.K? Tra'de_ Ex. pyt, M ' ;
873/Kol/20 14 A.Y.Eq’é-m order da

3.2 On merits Lnl-'AR-f :
elaborate assess
etc. Ld. AR draW?}

|
@ : d Shri Usman Khan Which resulted into
Shri Mukesh Sharr{na an

]fce" and
termed as “corroborative evidences”. The AQ has
s .
Saoping WE; in the.“i order both the evidences and
ce £
rep[’OdU ¢

f evidencds; one was termed a ‘primary- eviden
0 ‘
two set {

* i

—————————

thereafter
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arrived at the conclusion that the sald two %Mitio 8 were
. Tequired:to b:e-made in the hands of the aaa_esseeé"' # &
- 3.3 According to' Ldi AR the Impugned: asseSSQnent drder is

running into: 31 - pages: wherein the: ewdenoesr coilected in
search were: thoroughly: dlscussed

It is» not a case: that th_e AO
¢ has not’ applled hisemind:on:the-evidences-collected. In- %act as

“per Ld. AR; Ld. CIT is-directing the: AO" to: looking mtithose
ivery ewdences which have: already ‘been: examlr%ed
- dlrectlon isr notf permismble in-the: eyes: of laws R has

- Ttherefore: placed reliance+on:few cases in:which- tlie scope and
sRthe: powers: oflsectlon 2683-have been discussed ‘! ; l-.

Malabar'lndustrial Co.v. CIT (200) 243 ITR.B% (SC)\
CIT V. Development Credit Bank (2011) 3;23 ITR 208

uch-  a

Manlsh Kumar v. CIT Indore (2011) 134 rrcq 27 (l‘ndore

| 3 \
Abdu"l ‘Aziz v. CIT (Ahmedabad Trlb) (I-TA\ No.
895(Ahd12007 order dated 09/10/2009)

5. . Jet. Electronics v. ACIT (Ahmedabad Trib1 (ITA No.
1336!Ahdl2007t0rderdated26110!2007) _ )

4 S |
6. Technip v, ACIT (2006) 150 Taxman 13 (Delhi ¥rib) |
5 o

Antala -Sanjay Kumar v. CIT (2011) 135 ITD ?06 ;(FQ\a]kot
Trib)- | |

; e 1 AR

| _“ 4. On the other hand from the side of the Reve ‘{l,le Ld\ DR,

Shri Lal Chand, has drawn our attention on tmai ‘mDuLned _

assessment order for the purpose that there WaSia tabl\e of

primary evidence wherein there was a list of papers mentio! ing | ’ ’
| - SR |
: . - o 4

"

1)
!
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the vertical | chaln of government hierarchy lnvolved| in the

process of lgrantl g contract of sewer for Indore. He has
mentioned that thre were two contracts involved; c| e was
awarded to Mls N%gar]une Construction Company amcj:ltrng to
Rs. 266.87 crores ‘and the other was awarded to M/s. r‘Srmplex
lnfrastructure Ltd amounting to Rs. 175.34 crores. Ael per ‘the
abbrevratedlletters mentloned “M”. stood" for “Mlntstry of Urban
| Development" ThIS evrdence was directly on the issue that kick
: back amourrt wa% paid to the respected Minister, l’rmcrpal
. Secretary, Commr sioner, Mayor efc. The AO was expected to

. thoroughly enqurr ‘from those persons who were mvolved |n'

receiving the kick back in ‘addition to the -assessee. Srnce the

AO faulted in not makrng a thorough investigation, therefore

Ld. CIT was emp wered to invoke the provrerons of sectron 263
of IT Act. He hajpleaded that mere mentronmg of evrdences in
the assessment drder do not look into a conclusion thet the AO
has correctly applied his mind in those evidences. If aocordmg_
to CIT the| ewdenoes were mentloned but there. wasllncorrect
,apprecratron of those e\ndences then for lack of tnqurry the Ld.

CIT can direct the AO to further investigate those evldences
and re- compute linaccounted Income again. On these lines, the
order passed UIj 263 was passed by CIT, he has pleaded In

support aof - thege . arguments rellance was placed on the.
following declslons :
b Comrntsslot} of Income of Income Tax and Another vs.
Infosys Technoljgies_ Lid 341 ITR 293 |

2. commissioner of Income Tax vs. Jawahar thlttachar]ee
241 ITR 434 4 '

i 1 |
1 \ 3
I
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.;.;Z:\‘iﬁﬁgstment” and since Ld. CIT has invoked
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5 ) |
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X ther point has also been raised by Ld.\DR, Shri Lal
hang that e reason

Section 263 Was not mere
but the Ld, CIT
“'unaccoun{ed inco

for invocation of the “provisions of

ly on the point of insuﬂitienl inquiry,

has invoked seclion 263 to compute the

me” which was not taxed by the AO. The A0
had simply  made the addition considering “unaccounted
iNnvestment”. Since according to Lg. CIT, the AO had faulted in
Not taxing the unaccounted

income which was unearthed
.. therefore, the order was not

prejudicial to the interest of the
Further elaborating: his arguments, Ld. DR, Shri Lal

consequence.;upon'- the search

erroneous byt also it was
Revenue.

_:Chand has

—— d. CIT(A) wals the addition made on the basis of “':unaccauntad

the iprovision of
counted income”,

ﬁ-“gé?}:ﬁ n 263 directing the AO to assess “unac

+ the theory of merger shall not apply on the question

$sessing “unaccounted income” which was not taxad by the

In support of this argument he has applied on CIT VES
Ratilal Bacharilal & Sons 282 ITR 457, Ld. DR has also argued

that on the basis of the evidences, the A0 was expected to

mzake thorough inquiries. There was improper inquiry:

rather
lack of inquiry.

There was non-application of mlnp which has

resulted into an erroneous ordar passed by the AO. For this

legal proposition, Ld. DR has placed rellance on t‘ma'!oliowing
'decisions:-

A
A

i
1 Rampyari Devl Sarogi vs. CIT (1968) 67 ITR 84 (SC) |

2 Malabar Industrial Company Ltd vs. CIT (20005 243 ITR 83 1

(SC) '
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: 3. Swarup VegetablealProducts Go. Ltd-(No. 1)-vs C'J" (1991)

187 ITR 412 i‘ '

. 4. Vee E|nterpr1gses vs. ACIT and others ‘vs. 99 I1TR 375

(Delhl) -: % S e i

5. We have heatad both the 5|des at length.  We have Iaerueed
the orders ot’ authorities below in the light of the case laws Ci:tfed
from both th'e sides. First it-is 'appropriate to discuss the 'me',rtt_s

. of the lssue that whether the AO has properly apprec:atedf'alt

the e\ndences and: thereupon arnved at a conclusion said to be

a plaumbte conclusmn as also a just and a viable con'clusmn

On perusat of theq lmpugned assessment order whtch is ‘the

; sub}ect mater of quvtocat:on of' Section 263 we have noted t_ha.t

. the AO was very much aware about the search conducted: on

~ Shri Mukesh Sharma and Usman Khan on 21-07-2008.| He has
3 mentloned the- prlrhary ewdences so as to establlsh an| alleg:'e'd
" link of the assessee with Shri Mukesh Sharma. The allegatioh

of the AO was that Shri Mukesh Sharrna was found to' be
I|as|on|ng with the" M:nlstry to facihtate the award of ,ontract '

from the Mmlstry -AO is also of the ’ optnlon that there was

some proof |of transfer of funds, Thereafter the AO [as also
mentioned c'ertam corroborated ewdences There were rnentlon
of certam entltleet ‘but accordmg to AO those were1 bogus

_entities thereafter he has discussed few documents Whlch were
connected With thg sale of land. ‘But the AO was ‘of the o &

that the names mehtaoned of certaln farmers were in thé
of benaml transactiFns thereupon he has ooncluded as under:

)

1

App raISaf of Evidences

|

!

Scanned with CamScanner

nature



v s R - '. | g
:._a-.-,;T-A No.83/nd2013  A.Y. 2009-10 @ F’AQB No
_.'-ﬂ'thfam Mishsra vs. CIT

 “Appraisal of Evidence has been caryied-out in '-Vf?\%( of Sec
Indian Evidence Act, 1961 which reads a$ following: =" i

jon 340f -+

34) Entries.in. books of account. when relevant.- 1'.15 Entries |in-books
of account, ,?-eg?:farfy kept.in the course of .busingss, are refevgnt
whenever they refer. to a matter-into ‘which the Co\ rt _h_a_st .Inquire,
bufl such statements shall’ not alone be. sufficlent - evidence. to .
chdrge.:any--pemon---with:Habfﬁty. llustration A sues B for Rs. 1 000,
and- shows entries: in-his-account'books: showing B.to be’ xndebted _
to.him- to- this>.amount;. The: enlries ere relevént, . but'\are ot
Suf{icient;-:with’outf-othar'Bvidence,-» to:prove:the deb S

' The- interpretation: of :this: section-has: to be- perft ormed: inyview: of: =
guidelines) established:by: Supreme: Court: of India: if: case: 0 ‘Central
. Bureau. of; Investigation-vs:. ViC:: Shukla: &-others:on 2 - Margh: 1998
-.wherein-thesJain:Hawala.Case:was adjudicated. The: operating:par: agraph-

from the j;;;dgmentfis--as::rfqﬂowsr-*; y t l

-_efthen-- b‘pdks" -of

e et AT having: held: that:the:.documents: were:"rfelll e
' account-:no::rkep't-.;.-r'ntethe--.a_regu!ar-cour'seJ.oﬁ-'-businqs,'_-‘_th‘e?Hf h-Court. -
Obs:ervedf»thatfeve,né.-:'ﬁ'th‘ey.-«..wer&-adm!ssibk‘a—-undgr.I ection 34, they
‘were: not;. in. view: of: the- plain- language of the ‘Section, ufficient
\ . enough to-fasten: the liability on the -head of a persdn, against whom
- they - were-sought-to be used. As,. according’ o’ the H(gh_, the
~ prosecution conceded that besides the alleged entjes irt thq-df‘an"es
 and. the loose sheets there was no other-evidencelit. observed that -
" the ' entries would not. further the case of thé: }'prosecu{fon.- As
regards: the admissibility - of ‘the documents under, Section to the

- High Court held that the materfal's:coﬂected during investigation did . 3
b not raise a reasonable ground.:to:believe that a conspiracy existed,

far less, that the respondents-were.parties thereto -and, therefors, -
those documents would not be-admissible under Section 1 O\also.- 2
*'Therefore the-table. of primary evidences provides the: io rows
containing ‘details of 10-primary evidences:which have formed the basis of -
enquiry in the instant assessment. The collection: of information. after the
colléction of primary evidence has been shown in the.form of ‘table of
corroborative evidences. There is other evidence in the grasent case other
than diary ‘entries so as to charge the assessee with tax, The A: 565560
has placed reliance upon several cases. However | consider -th%Section

34 foi_inten:iref the 10 rows of table of primary evidences ,}, light of 6 rows
of corroborative evidences. N \ -
[~ T ' | Total income as per 'Rs. . a 355440/~ | /-

. . |return__ Lo _ j o 'T \
Addifion | | This_addition is being | Rs. f4,3460,600~ |/
No. 1 ' |done on account of ! ? y .

| Proceeds received P b

P e %
| ¢ [ i T
" ' : L A S
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of proceeds recelved from Nagarjuna Oonstructidn Conjpany
through a channel of persons. leewlse also he hag held that a
sum for Rs. 1 53 41.000/- I§ regiilred to be added on accoignt of
proceeds foung in the possession of Shri-Usman Khan al‘leged

,to be the- proceeds recelved from: Simplex tnfrastmcturp Ltd
used for the purchase of property. .

PRI e LN

"AY. 2009-10 PsrgéNo' .15

: |
f' I
) "

'5 2 If the AO has examined-all-those: e\ndence frq.m all éngles
‘that too after thorough-investigation; as: also afterfaapplylhg his:
'mmd and carpe to the conclusnon that afpamcular amount in-

thls case it was a substantial amount was to be taxed i a
Darticular manner in: the hancl of the: assessee '«then ln our

cons'.ldermg the facts of . this case thls alleg,atlon IS not
:appreCIable because there is a limit: of an: mves’ug‘atlon There

- should be-a justlflable mvestlgatlon ‘Side by Stde;, there 1should
" be a limit for a reasonable mvesttgatlon Otherwise also the -

line of mvespgatlon depends upon the mvestnga{;mg au*horlty

and it may differ from officer to officer. There |s§no partlcular

standard or Hlne of direction prescrlbed for an Lmvestlgatmn
therefore; n’ithe investigation is reasonable thrbugh whlch a

proper result can be achleved, then such an Inv&stigatlon can |

' pe termed as a reasonable or a thorough investlgatignl From

the contents of the order passed u/s. 2863, relevant ]portmn

)

already reproduced (supra), It appears that the Ld. CIT wants i

PHERE
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re'"‘iesttgatmn of e entire matter. But such a fishing. or

inquiries haje never been encouraged by the Hon'ble

In the likewise manner, we are also of the view that Ld. CiT was
on the

% .-1,_-;}1 e

not correct |h askmg the AO to conduct inquiries afresh :
basis of thbse from seized documents: which were alre?“:dy N |
appreciated durlng the assessment proceedings. Even- thi'e is -
' not the case of Ldi CtT that certain evadences were overlooked
which were Ivery much on record or in the. knowledge of|the AO By
| Even thls le nct the case of Ld. CIT that certaln new facts or , g
evidences IWere brought to the notice. of. the hevenue |
Departmentr whtch«were having the direct impact on the mcome
assessed by thej AO. Neither there was .an escapemer_ift? of
evidence n?r therelwas any evidence now. brought to the »I'n:'c:')t'ic:e
not! the

of the revlenue %tepartment therefore, if that ‘was
position, tHen we. are not inclined to give our approval to such
dlrectlons | '

W

5 3 Another asp}ect has been mentioned by Ld.: CIT
argued by [Ld DR‘ that the AO had gone wrong in. asse

income as an unaccounted mvestment

assessed
those two lentltles Prlma facie accordlng to us such s

s nothlng but a chenge of .opinion. On the basis of those very
evidences! now;the Ld CIT wanted that ‘the recelpts of
"unaccourted income ‘was required to be taxed ‘But on the

ot
o after due .scrutlny and analysis have com

the ;
c'onclusmh that” the unacccunted income. shall be taxed _In-the ’l
hands Of the assessee in the light of the _ ,..acco.unted {

.I .

| 4
s £
I

n

* .
k : s "

ana:; also -
sstn‘g the

The AO shuuld have
the mt:cme as unacccunted tncome" recewed frcm

uggeshon

her harnd the AG) has appreciated those very ewd =nces ‘and

e to “the
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"+ Na.otam Mishsma v& cIT f
investments” made by the assesseo. Therefore wetare of|

vlew that the AO was very much Justified in his'frima facle

conclusion abou|l both the aspects that the unaccou nled income

was utilized In junaccounted Investment which is to be taxed.
Atcording to us this approach of the AO appears to be
reasonable; Rather it was a practical approach that in 2
situation when! these are the information avaifaple -to’ the
- nevenue Departmenb that the assessee had the uPaccouMed
income as well as unaccounted investment, then the ‘prmciple to
be applied is that the unaccounted income ought tD‘ have been
utilized for: such investment. We find no fallacy in hIS method
or calcuiatlon the undeclarped income in the hj\ds of the
assessee. We further hold that thet.the suggesnon }f change of
oplmon as. don? by Ld. CIT was beyond the purview E;,Of provision

ction 263 of IT Act

he dlscussmn ‘made so far, hereinabove, is subject to a

Ly

= ,.;.(n rk that nd part of it is gomg to effect the order passed by
1d. CIT(A) dated 12-12-2012 while deciding: the fate .of these
two issues in quantum appeal Ld. CIT(A) in appeali no. 215/11-
12 of the asse‘ssee i,e. Shri Narrotam Mishra order dated 12-12-

2012 has concluded as follows as:

“7. | have gone through the obsenfahons of the AQO and
submissions of the.appellant. | have also considered the om! submissions
made by the Ld. Counsel at the time of hearings. The AO has made the
additions in the appellant's case mainly on the basw of following
obse:va!!orfs -

“Since the assessee was the Minister concerped during the'
relevant period of lima and your constituency hasrgaen Dabra and

you have failed to explain me convincingly therefore an adverse | \
inference is hereby drawn that you were the recipient of the | - -
. paymonfs made by Nagarjun Construciton Company Ltd and thei. ¢ \

4 B e
| . T !
‘»( v \

!:'. . \
_ |
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~abbve ‘said land has been purchased by YoU in"(he F8 3"’,;"* 1;:
perscns a} dabra and- Shi Mukesh . Sharma who iyl
indtrumentsl. in amahging these payments. [om ?f!ﬁﬂ % -
structian Company Ltd. and arranging the entife transgc jons'of | .+

hase of land. - W o Vo '

A

* pu

A 'close per"usa! of the above observations reveals that 'th‘G_Se -
obervations are solely based on inferences -and not on direct
evidences demonstrating appellant’s nexus: with _fhe‘ldc'i‘ﬂeg?f}f' -
_payments of investments. The alphabet “M” and the word }"_Gf‘?'_f'- : )
reforred o in these'loose seized papers may of may. riot it fer to a Tl i
clalss of pefsons l.e. minster or politician. But, the same a{l_n'Of-! be
construed &nd confirmed as they relate to the appellant |with any
-amount of &ertainty.. The A.O's inference that Shri Mukesh Sharma -
Wﬂt enjoyjng- substantial influence in Urban Development
- Department-* and was . maneuvering- staff transfers/a_ar,ﬂ of
. contracts and the appellant ‘was minister of that department;
thelefore these terms-relate to the appellant i farfetched:infererice
-and cannof; be concluded -as truth and ultimately inference only.
The Ld. AR's contention that there are several ministers Central
"and State, Minister-in-charge of Indofe District and other-‘petast in
power andlout of power and they, due to their person lity and .
position, can influénce administrative ‘decisions and these terms -
maj( relate #-any of them. As per the Ld. Counsel, the -appellant is
popularly khown by ‘dada’(elder brother) and not as netaji and
sinée name the appeliant is not clearly mentioned in any of the
papers, it is incorrect to treat that these terms relate to him and
norle others, carries substantial force. Thé works beirig' rélated: to
Urban Development Department, certainly a suspicion ari;es that -

these terms may relate to the Minster of the concemed Departmént
butlas per spttled law, no tax liability can be fastened merely on the
" hasis of suspicion, how so ever strong it may be. In the}ca_se.";qf
Bansal Strips (P) Ltd & Ors vs. Assistant Commissioner of| Income
Tax| (2006) 1100 TTJ. (Del) 665 : (2006) 99 ITD 177 (Del); while
dealing withithe issue, the Delhi Bench of the Hon’ble Triblinal has
-obs(erved asiunder: . " i '
\

| ! ; i
’-‘23j We Have carefully considered the rival submissions. The o
" Jegal position. in- this: respect is firmly settled- by . now. | While \
completing ','n]a_sses;sment‘the' AO is not a Court. -He'is Llso'ﬁﬁt- e
' _bouﬁd by t h:nfcal rules of evidence. He may consider aterial ' \
which would} be wholly inadmissible in a Court of Law. e -m'ay :
_dravll/ his canclusion and inferences on the cumulative effect of .
various circimstances based upon the test of human probability. - !
At the same'time though technical rules of eviderice do not apply ._ ..
the O bound is bound by the principles of natural justice. - He ; i
cannot draw his inferences on the basis of suspicion, con Féturés \, i \ \
i ! ' : : : : \

|
‘_. -

X

[P R |
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a
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;-an :sunn!qas.-. Susplcion, howsoever cerr,'ot‘:faké ldceg of\material-
7 Support. of findings. of the AO, The AO should;act-in"& judicial

R i Mma ner,, proceed with, Judicial spilrit and con to al Judicial
b . conc!us.'op,-; as held-by:Hon'ble Allahabad:High-Colrt in. the case of
£ - Swadeshi:Cotton Mills:Co. Ltd, .vs. ITO 1976 CTR (All).6: (1978) .

Is:not fol ared by

+ 112ITR 1038, (Al)). While.recognizing-thatithe-AQ'

_ B B fﬁt?r?nfca!fmles-: of ‘evidence; . Hon'ble Supreme:Court:laid-Hown as
i Bk SR 93&_ V- as:in:the-case of:Dhakeshwari Cotton: Mills’Ltdivs: CIT (1954)

- : 265?-1-‘&;;7.’.75-# (SC):that:the - AO:has to: act: fairly- as- aredsonable:
: ?_Penfpn:-and;‘not--arbitmrﬂmor«capﬂcfous!y,-." ‘ s '

e 4d‘i’f"ﬂ_@dfysz},fhesev--_ papers: were:found: from- the-greenies| of- Shri.
. Mukesh:Shamma; They: are:not:in.the:handwritingjof the.appellant.
Th rim‘ennedfan‘es,e in:whose.accounts:the:monéy, was: transferred
¢ did:Inot.belong..to- the: appellant: - Though-the-pérsons in whose:
. names: th‘e:=:(nvesfments--ﬁvem.made.-areeﬁt?im;e Dabrd; the appellant's
conslituency;: they. are.not:his. relitives-employees.i .In-the absence -
+ OF any: supporting. direct evidence, the-.-infe'mncérﬂjé‘t ;,thd's’e_?b'ersoms. :
hail| from  Dabra- and: therefore- they: are- benamidars | of the
: .appella’nt;;.sesmsr: to-be- a-biased-conclusion: again st the aﬁpef!ant.
. It 1s|.seftled law-that in order to hold a person gs beﬁarhidar of N
... another person, it needs to be. established that he- latter is the
- ultimate-beneficiary and enjoying. the fruits of the venturg. This
fun amental requirement: of enjoying: the fruits. 6ﬂ;$om’_eoqe other .
‘the ostensible owner'is missing in-this case. E

_thar

7.1 Similarly, regarding the: addition relating to cash recovered
' from the lockers found in the name of “Shri Usman Khan or his

' other investments, itis held that no diract evidence was brought an
. record fo hold that the cash/assets actually. belongs to the
: appellant. The addition is effectively based on.:thé inferences - -
~ drawn against the appellant with respect to the adrlier grounds of

i app?é! and that is not sufficient to 'saddle the ab;';:;el_l?l:ant with any tax

L
7k
. i%y
=i -
.,
i
i 8-

wh ien

_ /fabf{‘m, 5 | 1 gl
g - § 72 B/ view of the above discussion, after considering the facts o
"y and |circumstances of the case and the submisslons ,of \the Id."

- Counsel of 'the appellant as also the case laws Eited'by!the Id. " o
. Counsel and the settled legal. position, | am of {the considered!

; . opinion that both these additions were made Ofly on basis. of

i - -inferéneces and suspicions and without substantigting ‘any direct j
o "~ nexus with the appellant. Therefore, the si?ma‘.’!%‘f?g"*t sustginable | .
L " under the laws, hence deleted. The appeal is-allowed in both these |

i groupds.” 4
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:allowed the appeal of the a_sséa's_see-_

[or the reason tHat the . evldénces ha-ve,.sstabii.;hed
h addifions were made I

on inferenc':esfr and
wlthdut substantlating any direct né‘_x'_u-s. witﬁ-- the
Videribu \::: fetrch was conducted on the asse‘ss'e-"an'd '-;1.'1.105e |
i - ound at the premises of some othﬁr person.

a gal posmon is concerned, the section 132(4A)
Drescr.ib.es that where the documents etc are found in ¥
:’hoes:f:"':(:l or- cdn{rol of a person 'during the ¢oufse of search, ) "

Y be p(esumed that such documents etc bsilonged to

ke g
' SUch perspp But in_ the case of this aSSessee
Dresumptlcn cannot

SUS'p|CIOn
- ‘@ppellantg|

ven this ‘
| . be applied . because no . se rch was
éonducted on. hlm: In this. sutuatlon if the revenue: dep: rtment is
Unable tg establish a clear-cut nexus then there is no
Miscarriage of juqtlce in-granting: relief. However we: hé-re.bﬁ-" add'
-that the sa[?.ld order of Ld. ‘CIT(A) is not a subject nattéi‘--of
appeal- befPre us, iherefore these passing remarks in no?i}vay
~has any Jmpact in the sald order. We f)’resently are on the issue 2;
“that whethér the order of the AO can be treated as mer.;gjed"
~with the order of CIT(A): We hereby hold that while dediding the
appeal Ld. CIT(A) has taken into account overall posmsn---of the
evidences WhICh has |ncluded both the-aspects i.e. thle as;p;e'c\'t_
- of “unaccon.nted mcome as well as the aspect of * unajacounted
investment" hence the order of the AO has duly bee mergedl---;_.-'-
‘with the said order of CIT(A). From the order of Ld. CIT(A), it is

clear, as™ crystal.athat the entlre Assessment Order was the%

subject matter 0{ ‘appeal and that assessment order wasi_
proposed to be sdt aside u/s. 263, which is not permissible in|
law. It is net a case before us that a portion of the. assessment

]
f
t
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IT(A)
al beJrB C ; .
pea o that -
§f Ld:,

W attexmptﬂd to"

Such an

t matter of ap d
T ufs. 263 becaus

th the. on:ler Q

t.3""'5'8r IWhlc ‘was not the subjec
ired to be set aslide by Ld. cl

the order was not merged wi
led that all thoﬁﬁe issqe

‘is now req
) portron of
b CIT(A). But the facts have reves
stood decmr,»d by-the-order of Ld: GIT(AY. are QW
be rejectedin consequence: -of:section: 26‘3 dlredtlons

' not beée:
attempt on|i the part: of. the:- Revenue: Depart lent: Gé"
grdan 326 (MPYJ:

encouraged [refer o4 % VSL. KC Rajput: 32 ta ﬁ ! i
o

Keepmg br Vlty i mind: rest: oféthesjudgments: as;!cﬂe‘d e o

are not req |red to-be discussed: in-detail: Rather our’ vLieW g

oy S'JDDOrt_ from the-language of: the« statutefltseif ae preserlb |

= '~ Sec. 26'-3'(1) Explanatren (c} as unden— ' ' ;
ssbd by the

o o and a
swm==._ “Where|any order referred-to in this: sub-sectionzand: p opeal filed .

&) Assessi g Officer-had: been: the: subject: matter of ‘any @
NS or béfore or after the 1%t day-of June; 1988}, the: powers of the

| ? >rincipal. Commissioner or ] Commissioner. under; this|su --s::ztc;tn:f:v.?1
7 heli ext \nd [and shall be deemed always to-have.€ xten! ed] to such
s had:not been considered: and. decided ln. uch apPeal]

i .
case laws cited in respect of scopeu of pov\ler uls.

| Ltkewise' few,
263 are also|/not discussed in- detail by us: becau,&se the| merits

\aeen discussed and thereupon we hi\re noted that

as. not adversely effected by the order-of A
' fl

" have al‘r_eady
the revenue W

L4]

62 An anoth rdevelopment is also to' be recorded that i l& the co nected
. case of Shri Mukesh Sharma the ITAT Indore Bench'in ITA No. 366-
: 372/lrld/2'0"13 for) A.Y. 2003-04 to 09-2010 has held that the CIT \}V&S not |,

3 correct in exercl[smg the Jurlsdlctlon u/s. 263 of IT Act Se the consequence

of that order of ithe Tribunal is that the premise on whllh the Ld CIT

wanted to invoke section 263 in the case of this assessée has EIready e
been demohshed by the respected Indore Co-ordlnqte Benih hence there'f". 0
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‘Was npg justirlab]

assessee.

7. In the re#ult; as

®.1egal reason to upholy crTs revisional- otder In ithe

Sessee’s appeal is-allowed.

Order prong

nt‘;‘:eflin Open-court on the d’a'té‘mention_'ed -l'i,__'érei ak

; cgptioﬁ' Pag & b
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tatlng Member & Other Member |

1212014, |
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= - ;
¢ on: Ich tha fairorderis-placed:. ?t ' l
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) Date on wHich the fair order comes backta | o
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