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BACKGROUND.  

The COVID-19 Pandemic has brought about a massive downturn of the 
aviation industry. This has given rise to defaults, restructuring, and rework of 
leasing contracts - and in more severe cases, has triggered the insolvencies 
of lessee airlines.  

Whilst the lessors have been affected too, it is the lessee who has to 
absolutely and unconditionally bear the risk of possessing the asset as the 
end user of a “net lease”.  

Calling it a huge financial distress is an understatement when it comes to 
summarizing the damage that has been caused. The survival of the industry 
hinges upon dynamically changing market conditions and on the 
collaboration between all the parties involved - lessors, financiers, lessees, 
and regulators - along with a sound reliance on underlying contracts and 
leasing arrangements. The lessee airline typically remains the most 
vulnerable in this mechanism, and its ability to defend itself - particularly in 
the present circumstances of the pandemic that are beyond its control - is 
pivotal to its existence and that of the other players.  

Historically, most aircraft leases have been governed by English law, and 
given this context, we shall analyse the “doctrine of frustration” in English law 
and the extent to which it provides protection to either party under their 
leasing arrangements. In situations such as the COVID-19 pandemic, we 
shall also consider its interplay with the provisions of the “hell or high water 
clause”. In doing so, we shall call out the recent instances where the doctrine 
was unsuccessfully invoked on aircraft leases - making the success rate of 
such invocations negligible.  
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ENGLISH LAW  
ON THE  
DOCTRINE OF 
FRUSTRATION.  

English law on the doctrine of frustration applies where the performance of 
the contract is rendered “radically different” than the obligation undertaken_1, 
as a result of external circumstances and by no fault of either party.  

To rephrase: the frustration of a contract would be deemed to have taken 
place when a supervening extraneous event so materially changes the nature 
of the outstanding contractual rights and obligations, that it is unjust to hold 
the parties to it in those new circumstances. It is only in these cases that the 
(English) law discharges the parties from further performance under the 
contract_ 2.  

DEVELOPMENT  
OF THE DOCTRINE.  

The common law requirement of adherence to absolute promises played a 
role in evolving the doctrine of frustration. The objective of the doctrine is the 
ability to achieve a just and equitable result and to do what is reasonable and 
fair.  

In PARADINE VS. JANE_ 3, the concept of observance of obligations expressed 
in absolute and unqualified terms was propounded, which essentially 
provided that in such contracts, the performance was absolute and could not 
be excused by extraneous circumstances. This proposition came to be 
substantially altered in TAYLOR VS. CALDWELL_4, as a new common law 
doctrine was propounded, which provided for discharge of obligations of one 
or both parties when a contract became impossible to perform. TAYLOR VS. 
 

_1 Davis Contractors Limited vs. Fareham, UDC, [1956] 1 AC 696 at 729.  
https://www.casemine.com/judgement/uk/5a8ff87860d03e7f57ec1060  

_2 National Carriers Limited vs. Panalpina (Northern) Limited, [1981] 1 AC 675 at 
687.  
https://www.casemine.com/judgement/uk/5a8ff8ca60d03e7f57ecd7b5  

_3 Paradine vs. Jane (1647) Aleyn 26. 
https://www.casemine.com/judgement/uk/5a8ff86060d03e7f57ebeec8  

_4 Taylor & Anr. vs. Caldwell (1863) 3 B&S 826.  
https://www.casemine.com/judgement/uk/5a938b4360d03e5f6b82c1a6  
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CALDWELL is generally regarded as the turning point, as the case moved 
away from the doctrine of absolute contracts to the doctrine of discharge by 
supervening events.  

Some of the propositions on the doctrine of frustration propounded by the 
English courts_ 5 inter alia are:  

§ Frustration should not be due to act or election of the party seeking to 
rely on it.  

§ The event of frustration must take place without any blame or fault on 
either side of the party.  

§ The doctrine has the potential to bring an end to the contract and 
discharge the parties from further liabilities and thus, the doctrine must 
not be lightly invoked and must be kept within very narrow limits.  

 

APPLICATION  
OF THE DOCTRINE. 

The subject of the doctrine of frustration is the underlying contract, as it is the 
contract that provides for the allocation and assumption of risk. It has been 
reiterated in various judgments that the application of the doctrine of 
frustration requires a multi-factorial approach. Among the factors that are to 
be considered are the terms of the contract, its background & facts, and the 
parties’ knowledge, expectations, assumptions & contemplations for risks at 
the time of entering into the contract - along with the nature of the interrupting 
event.  

Events making a contract more onerous or financially less viable are not in 
itself sufficient to meet the test of the doctrine, as it requires rather strong 
grounds to be invoked_6.  

 
_5 J Lauritzen AS vs. Wijsmuller BV, The “Super Servant Two” [1990] 1 Lloyd’s LR 1 

at 9. 
https://www.casemine.com/judgement/uk/5a8ff87960d03e7f57ec10f4  

_6 (a)  Wilmington Trust SP Services (Dublin) Limited vs. SpiceJet Limited,  
  April 30, 2021; 
  https://www.casemine.com/judgement/uk/608fbdaf2c94e05c5329c5a1  
 
(b) Edwinton Commercial Corporation vs. Tsavliris Russ (Worldwide  
  Salvage and Towage) Limited;  
  https://www.casemine.com/judgement/uk/5a8ff6fc60d03e7f57ea5434  
 
(c) The Sea Angel, [2007] 2 Lloyd’s Rep 517 (at point 111).  
  https://www.lawteacher.net/cases/the-sea-angel.php 
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GROUNDS  
FOR INVOCATION.  

ILLEGALITY OF  
PERFORMANCE.  

Frustration may get triggered by a subsequent illegality, if such an event 
marks a clear break between what is contemplated by the contractual 
provisions and the change in circumstance given the extraneous event. 
Whilst in some cases, the supervening illegality has no effect at all on the 
enforcement of the contract, in others it may render the contract 
unenforceable by one party or another. Also, not every supervening illegality 
can necessarily lead to frustration.  

FRUSTRATION OF  
COMMON PURPOSE.  

Common purpose may not necessarily be contractual - it can be express or 
implied. It is assessed by reference to mutual intentions of the party at the 
time of contracting_ 7. It may not be possible to successfully invoke the 
doctrine unless the parties can establish a clear common purpose at the time 
of formation of the contract that has been rendered “untenable” because of 
the intervening event.  

RISK AND  
FRUSTRATION.  

There can be no frustration if, at the time of formation of the contract, the 
parties actually foresaw the possibility of occurrence of the event, since in 
these circumstances, the parties accepted a possible risk that the event may 
arise. Such a risk, if envisaged, is also reflected in the contract price, and it 
would be presumed that the parties had entered into the contract fully aware 
of the risk it entailed.  

WHEN TO  
INVOKE THE DOCTRINE. 

The doctrine could be invoked inter alia in the following situations:  

§ a change in circumstances where the contract does not provision for 
such changed circumstances;  

 
_7 Canary Wharf [BP4] T1 Limited & Ors. vs. European Medicines Agency, February 

20, 2019.  
https://www.casemine.com/judgement/uk/5c739b982c94e03b441dc0b6 
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§ a distinction between risk and frustration, based on a foreseeable and an 
unforeseeable event;  

§ a change not affected by or in control of either party;  

§ a change not within the contemplation of the parties to the contract at the 
time of entry/ execution/ formation;  

§ a change resulting in the performance becoming unlawful or impossible, 
and making the performance radically different from what was 
contemplated by the parties.  

INSTANCES  
OF INVOCATION.  

Some of the points relevant to the doctrine of frustration that have been taken 
into account by the English Commercial Court before arriving at a conclusion 
in certain recent cases are:  

ACG ACQUISITIONS XX LLC  
VS. OLYMPIC AIRLINES SA.  

In a lease term of five years, if there is a suspension of airworthiness for a 
period of one year, it would not necessarily result in frustration of the lease 
since the lessee’s obligations are “absolute and unconditional irrespective of 
any contingency whatever”, and the contract placed the risk of withdrawal of 
the certificate of airworthiness on the lessee. Accordingly, it was held that it 
was not possible to imply any words of limitation into “irrespective of any 
contingency whatever”_8.  

SALAM AIR SAOC  
VS. LATAM AIRLINES GROUP SA.  

The airline contended that the doctrine of frustration can be successfully 
invoked in case of the leasing contracts in view of the COVID-19 pandemic, 
as it resulted in unanticipated collapse in demand and the introduction of new 
regulations which resulted in the complete grounding of the fleet. However, 
the Court was of the view that the terms of the lease clearly laid out the risk 
allocation between the parties, and that by entering into the leasing 
arrangement, the airline had agreed to pay the lease rental irrespective of 
any change in circumstances with respect to fall in demand, or a change in 
law that prevented the operation of the aircraft or otherwise. None of these 

 
_8 ACG Acquisitions XX LLC vs. Olympic Airlines SA, [2012] EWHC 1070 (Comm).  

https://www.casemine.com/judgement/uk/5a8ff7a960d03e7f57eb0efe 
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could therefore trigger the doctrine of frustration as the risk of operation was 
contractually allocated and undertaken by the lessee_ 9.  

WILMINGTON TRUST SP SERVICES 

(DUBLIN) LIMITED  
VS. SPICEJET LIMITED.  

It was indicated that in case the prohibition on operation (that was imposed 
by the national regulatory body of the state of registration of the aircraft) is 
never lifted, the contracts/ leases in question could be frustrated over a 
period of time. However, in context of a long-term lease of ten to twelve 
years, suspension of use of the aircraft due to the prohibition for roughly 10% 
of the term of its lease would not render the performance of the contract/ 
lease “radically different”, and thus, the doctrine of frustration could not be 
successfully invoked_ 10.  

THE HELL OR  
HIGH WATER CHALLENGE. 

The ability of the lessee to suspend payment - even during the multiple 
situations that rose due to the COVID-19 pandemic - is rather restricted, 
given the ‘hell or high water’ clause, which specifies that the obligation of 
the lessee to pay rent is absolute and unconditional, disallowing a set off or a 
deduction on account of the unavailability of the aircraft or otherwise. A 
typical clause in the lease agreement would read as: 

“ … the lessee’s obligations to pay rent and such other amounts 
under an operating lease or any other operative document are 
absolute and unconditional, irrespective of any contingency or 
circumstance whatsoever, including (but not limited to):  

(i) any unavailability of the aircraft for any reason, 
including, but not limited to, requisition of the aircraft or any 
prohibition or interruption of or interference with or other 
restriction against lessee's use, operation or possession of the 
aircraft;  

 
_9 Salam Air SAOC vs. Latam Airlines Group SA, [2020] EWHC 2414.  

a. https://www.vedderprice.com/come-hell-high-water-or-pandemic- 
  covid-19-will-not-frustrate-an-aircraft-lease-agreement  
b. https://www.wfw.com/articles/english-court-rejects-covid-19-frustration- 
  argument-in-aircraft-leasing-case/  

_10  Wilmington Trust SP Services (Dublin) Limited vs. SpiceJet Limited,  
April 30, 2021. 
https://www.casemine.com/judgement/uk/608fbdaf2c94e05c5329c5a1  
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(ii) any right of set-off, counterclaim, recoupment, 
reimbursement, defence, or other right which the lessee, or any 
other person may have against another person;  

(iii) any lack or invalidity of title or any other defect in title, 
airworthiness, merchantability, satisfactory quality, fitness for 
any purpose, condition, design, or operation of any kind or 
nature of the aircraft for any particular use or trade, or for 
registration or documentation under the laws of any relevant 
jurisdiction, or any total loss of or any damage to the aircraft;  

(iv) any insolvency, bankruptcy, reorganisation, 
arrangement, readjustment of debt, dissolution, liquidation, or 
similar proceedings by or against the lessee, or any other 
person;  

(v) any invalidity or unenforceability or lack of due 
authorisation of, or other defect in, an operative document, any 
other document. … ” 

One of the major challenges to establishing the application of the doctrine of 
frustration is indeed the hell or high water clause, where parties to a lease 
agree on the complete allocation of risk to the commercial operation of the 
aircraft to the lessee. For instance, the contractual requirement of payment of 
rent despite total loss of the aircraft makes it unlikely that the lessee could 
successfully invoke the doctrine of frustration in view of the circumstances 
and hardships given rise by the pandemic, thereby discharging the lessee 
from further payment of rent.  
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CONCLUSION 

The presence of the hell or highwater clause in an aircraft lease agreement 
has a significant impact on the leases, as it impairs the ability of a lessee to 
successfully invoke frustration. The question really is whether the doctrine 
should be invoked by the parties.  

Whether it is material adverse change, frustration, impossibility, or illegality 
owing to a change of law, circumstance or purpose, parties - particularly the 
lessees - would need to assess their ultimate objective before taking any 
action. A court action, in certain circumstances, could possibly provide a 
short-term breather. However, if the intent is to have a long term and 
sustainable solution, the lessee would need to either rework the leases - if 
acceptable to all parties - or opt for a financial and operational reorganization  
such as a reduction in fleet size, scale and operation, or even consolidation.  

Bearing in mind the bar set high for successfully invoking the doctrine of 
frustration, a strategy would be necessary as the financial distress is very 
real. In case of struggling airlines, it could lead to insolvencies.  
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ABOUT  
LINK LEGAL. 

Link Legal is a full service corporate and commercial law firm that has been 
thriving for over twenty years, with 39 partners and over 170 lawyers across 
multiple practice areas. Our principal office is in New Delhi, with others at 
Mumbai, Hyderabad, Bangalore, Gurugram and Chennai.  

We blend our legal proficiency with deep commercial insight, so our practice 
provides you with responsive advice to assist in achieving your business 
objectives.  

Our clientele includes some of India’s leading corporate groups, public sector 
undertakings, public sector and private banks, private individuals, and 
multinational corporations across the world, particularly from the United 
States of America, the United Kingdom, France, Germany, the Netherlands, 
Australia, China, Indonesia, Canada, Hong Kong, Japan, and the United Arab 
Emirates.  

Our strength lies in our team of experienced, well-trained and qualified 
lawyers, who integrate their skills to provide comprehensive legal advice and 
strategy on complex commercial issues that meet your needs and 
expectations. The partners bring a hands-on expertise and approach to each 
transaction from a strategic perspective, by understanding your objectives 
and identifying potential issues in areas of public policy or litigation. Each 
client enjoys a high level of personal service with the advantage of discussing 
matters directly with their assigned partner.  

We have advised clients globally under our Aviation; Banking & Finance; 
Dispute Resolution; Employment; Exchange Control & Foreign Investment; 
General Corporate & Commercial; Healthcare, Life Sciences, & Agriculture; 
Intellectual Property Rights; M&A, Joint Ventures & Private Equity; Projects, 
Claims & Disputes Management; Projects, Infrastructure, & Energy; Real 
Estate; Restructuring & Insolvency; Securities Markets; Statutory Compliance 
Management; Technology, Media, & Telecommunications; and White Collar 
Crime practices, across diverse sectors such as water and wastewater, 
airports, metro rail & urban transport, roads, ports, oil, gas, energy, power, 
aviation, media, broadcasting, advertising, pharmaceutical, information 
technology, business process outsourcing, consumer goods, mining, 
software, entertainment, insurance, and banking. We also regularly advise 
our clients in obtaining regulatory approvals from the Central Government or 
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DISCLAIMER.  

The contents of this document are for the purpose of information only, 

and not intended to address the circumstances of any particular 

individual or corporate body. These contents are not in the nature of 

legal opinion or advice and should not be treated as such. Link Legal 

("The Firm") does not warrant the accuracy and completeness of this 

content, and readers are encouraged to seek appropriate professional 

advice based on a thorough examination of the facts and 

circumstances of a particular situation before acting upon any of the 

information provided therein. The Firm gives no assurance that the 

judicial/ quasi-judicial authorities may not take a position contrary to 

the views mentioned in the article. In no event will the Firm be liable 

for any loss whatsoever arising out of the use of or reliance upon the 

contents of this document. The Firm reserves the exclusive copyright 

of the contents and the same should not be circulated, reproduced or 

otherwise used by the intended recipient without the prior permission 

of its originator. 
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