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7.ThePoliceInspector

SarthanaPoliceStation,Nr.VirajChowk,

Surat. ...Respondents

TO,

THEHONOURABLECHIEFJUSTICE

ANDTHECOMPANIONJUDGESOFTHE

HIGHCOURTOFGUJARATATAHMEDABAD.

The humble petition ofthe Petitioner

abovenamed;

MOSTRESPECTFULLYSHEWETHTHAT:-

1.ThepresentWritPetitionunderArticle226oftheConstitutionofIndiais

being filed bythe Petitionerseeking issuance ofwritofMandamus,or

directionororderoranyotherwrittherebyissuingnecessarydirectionstothe

respondentshereintopreventfurtherfireaccidenttragediesbyimplementing

theNationalBuildingCode,asamended,andotherrelevantcentralandstate

lawsinthefieldofconstructionofanybuildingsasitisthefundamental

rightsguaranteedunderArticles14,19,21and21AoftheConstitutionof

India.Thatthepetitionerisalawabidingcitizenofthiscountryandfillingthe

instantwritpetitionfortheissuanceofawritofmandamusoranyother

appropriatewrittorespondenttoframeguidelinesorpolicyorconstitute

committeetolookintotheinstantissuekeepinginmindtherecentfire

tragedyoccurredatTakshashilaArcadeinSuraton24.05.2019where22

studentsdiedinthedevastatingfirethatengulfedthefourstoreybuildingat

Sarthana,Surat.SofarasthepresentPetitionerisconcerned,thePetitioneris

apublicspiritedpersonandalaw abidingcitizenandisactivelyinvolvedin

theissuesofpublicimportanceandthepresentPetitionisfiledaftergetting

informationundertheRighttoInformationAct2005withtheauthoritiesand

throughvariousothersourceswithregardtotheabovementionedissues.
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Hence,thereisnopersonalinterestinthelitigationexceptforthebenefitof

thepublicatlarge.ThePetitionerhasnotfiledanyotherPublicInterest

Litigationwithregardtothepresentsubjectmatter.

2.ThePetitionerisaresidentofSuratCityandthePetitionerhasalsofiledthree

PublicInterestLitigationbeingWritPetitionNo.66of2016(PIL)beforethis

Hon’bleCourtwithregardtoairconnectivityatSuratAirport,WritPetition(PIL)

No.94of2018withregardtomallparkingandWritPetition(PIL)No.32of

2019withregardto prohibitionformoviegoersto takeoutsidefoodin

cinemaandmulti-plexwhichispendingforadjudication.Itissubmittedthat

no contemptproceedings is everinitiated againstthe Petitioner.Itis

submitted that,the Petitionerhad conducted various public awareness

programssuchasorganizingdrawingcompetitiononSuratairport,alsoby

displayinghoardingswithinthecitycontainingvaluableinformationforthe

awarenessamongthepeopleofSuratandalsobycreatingpublicawareness

throughsocialmediaplatformswithregardtosocialissues.Thatconsidering

thebackgroundofthepresentPetitioner,heishavinghisownbusiness

relating to civilconstructionunderthebannerofM/s.S.S.Construction

CompanyinSurat.ThatinthePublicInterestLitigationspreferredbythe

PetitionerearlierbeforethisHon’bleCourt,nocosthasbeenawardedonthe

PetitionernoranystricturehasbeenpassedagainstthePetitioneratany

relevantpointoftime.

3.ThePetitionerisfilingthepresentpetitionpurelyinpublicinterestonhisown

andnotattheinstanceofanyotherpersonororganization.Thelitigationcost,

includingthetravellingexpensesandotherexpensesarebeingbornebythe

Petitionerhimself.ThePetitioneralsosubmitsthatthesourceofincomeof
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thepetitionerisfrom itsbusiness,sothePetitionerhasnotmentionedany

fixed income.Itis also submitted that,the learned Advocates forthe

PetitionersaredoingprobonolitigationforthepresentPetitionandtherefore,

exceptsomecosts,therewillbenofurtherexpensestobebornebythe

Petitioner.ThePetitionerisalaw abidingcitizenandthereisnocontempt

proceedingstilltodayagainstthepresentPetitioner.

4. FactsoftheCase:-

4.1 AttheoutsetthePetitionerstatesandsubmitsthatheisconstrainedto

approachthisHon'bleCourtthroughthispresentPublicInterestLitigationas

he is deeply aggrieved by the willful, negligent and neglectful

attitude/acts/omissions of the Respondents and the

Owners/licensees/occupiersjointlyand/orseverallyand/orsingularly

resultinginthefatalincidentoffiretakingplaceatTakshashilaArcadein

Suraton24.05.2019where22studentsdiedinthedevastatingfirethat

engulfedthefourstoreybuildingatSarthana,Surat(hereinafterreferredtoas

the"saidincident").

4.2 The Petitioner through various live reporting/newspaper reports/ also

personallyvisitedtheplaceofincidentcametounderstandthatnearly22

personshavelosttheirlivesduetoasphyxiationandjumpingoffthebuilding

toescapeduetolackofanysortoffireevacuationplanasthefireintensified

andblockedallexits.ItalsocametotheknowledgeofthePetitionerthatthe

firebrokeoutasaresultofshortcircuitandduringtheincidentnearly40

studentswerepresentinthebuildingwhenthefirebrokeout.

4.3 ThePetitionerstatesandsubmitsthatintheaftermathofthesaidincident

thePetitionercameacrossvariousnewsarticlesandreports/alsopersonally
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visitedtheplaceofincidentexposingthegrossnegligenceandneglectful

omission ofthe dutiescastupon on the publicofficers/servantsunder

several statutory

enactments/guidelines/circulars/notifications/rules/regulations/notcess

issuedbytheappropriateauthoritiesundervariousActs.

4.4 ThePetitioneraftergoingthroughthesenewspapersandarticlesandalso

afterpersonallyvisitingtheplaceofincidentwasshocked,anguishedand

surprisedattheglaringnegligenceanddeliberateomissionsbythepublic

officers/servantsincomplianceofthevariousfiresafetynormslaiddown

undervariousactsandissuedbyappropriateauthoritiestherebycausing

deathof22innocentstudents.

4.5 ThePetitionerwhilegoingthroughthesaidreportsandarticlescameto

understandthatitappearsthattheRespondentNo.3and4wereincomplete

knowledgeoftheillegalitiesandfloutingofthenormsby

theownerofthesaidbuilding.FurthermorethePetitioneralso cameto

understandthattheofficersofRespondentNo.3hadknowledgethatan

alternatestaircaseinTakshashilacommercialbuildingwassealedandthe

structurewasregularizeddespitetheillegaldomeontheroofin2012.Itis

submittedthattheillegaldomestructureofapproximately12-feetinheight

ontheroof,wheretheSmartDesignStudio(acoachinginstitute)classes

were being held,was in existence since 2012 when the building was

regularisedundertheImpactFeeActforthecommercialbuildings.Thefire

brigadewingoftheSuratMunicipalCorporationconductedafiresafety

surveyofthecommercialbuildingsinthecityinDecember2018butnonotice

fortheillegalstructure(thedomeovertheroof)wasservedwhichwasin
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completeviolationofRegulationsgoverningthem.Italsoappearsthat

theelectricalsparkintheoutdoorair-conditioninginnorth-westernsideofthe

buildingcausedthefire.Thefirespreadveryfastduetohighlycombustible

materialssuchasmultipleflexbannersputupacrossthebuilding.Thefire

hadfurtherspreadtotheupperfloorsthroughwoodenpanelofironladder

betweenthirdandfourth.Thefalseroof-ceilingandthedesignertyresbeing

usedforstudentstositaccentuatedtheflames.

4.6 Itissubmittedthatthesecondstaircase,whichwasnotmadeofironorwood

butofrelativelylesscombustibleconcretematerial,waspermanentlysealed

atboththeendsonthirdandfourthfloor.Thiswasacriminalact.Itis

submittedthat,eventhefireengineswerenotequippedwithhydrauliclifts,

thestudentswereforcedtojumpofforeitherstaybackinfloorfilledwith

massivefireandsmoke.HenceitisutmostnecessaryforthisHon'bleCourt,

in publicinterestto takecognizanceand monitorthewholeprocessof

investigationandancillaryissuesinorinrelationtotheinquiry/investigation

bythevariousRespondents.

4.7 ThePetitionerwhilegoingthroughonesuchreport/articlecametoknowthat

theRespondentNo.1havestartedconductingpreliminaryinquiryandFirst

InformationReporthasbeenregisteredbythePoliceandithasalsocameto

theknowledgethatfireauditisorderedtobeconductedinschoolsand

collegeswhetherfireequipmentsand facilitiesarethereornottillthen

coachingclasswillberemainedclosedtillthenwhichisamajor"crackdown"

aftertheoccurrenceofthesaidincident.Itisstatedthatitisglaringlyclear

aftergoingthroughthesaidreport/articlethattheRespondentNo.3appears

tohavehadpriorknowledgeoftheillegalitiesandfloutingoffiresafety
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norms in these places as such a huge "crackdown"on the said illegal

structureswasdonewithinadayorsooftheincident.Vicariouslyalsothe

RespondentNo.3isdeemedtohavetheknowledge.Italsoappearstobe

clearthattheRespondentNo3evenafterhavingpriorknowledgehadtaken

noactionwhatsoeveruntiltheoccurrenceofthesaidincident,whichtook,

livesof22students.HoweverRespondentNo.3tooknoactiononthesame.

Itisalsopertinenttomentionthat,onestudentnamelySaradZalawadiawho

islivingnearSarthanaAreafiled5complaintsagainsttheillegalconstruction

andencroachmentofTakshashilaArcadetotheRespondentNo.3through

complaint application of the Respondent No.3 but unfortunately the

RespondentNo.3didnottookanyactionwhatsoevertothesaidcomplaint.

Theconvenientlethargyshowsclearcollusionandmalafideintent.Copyof

theall5complaintsisannexedheretoandmarkedasAnnexure-A.

4.8 ItisfurtherstatedthatthePetitionerhasalsoraisedanissueofillegal

constructionswherebyintheresidentialzonemostoftheoccupiersconvert

theirresidentialbuildingintocommercialbuildingwhichissituatedonthe

roadsidewhereinnofiresafetynormsarebeingfollowedbythem.Itis

furthersubmittedthattheRespondentNo.3onlycollectscommercialtax

from such buildings but no action taken against such unauthorized

constructionswhicharemorepronetosuchmoreincidentsinfuture.Itis

alsosubmittedthatthePetitioneralsomadevariouscomplaintsagainstsuch

unauthorizedconstructionsto theMunicipalCommissionerandVigilance

departmentbuttilldatenoauthoritiestookactionagainstsuchcomplaintsas

statedaboveclearlyexposestheconductoftheofficialsoftheRespondent

No.3.CopyoftheinformationobtainedbythePetitionerundertheRTIand

CopyoftheComplaintsbythePetitionerisannexedheretoandmarkedas
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Annexure-BCollyandCColly.

4.9 ItislearntbythePetitionerthattheeye-witnessesandthefamiliesofthe

victimshavestatedbeforetheMediathattheFireBrigadeOfficialswhohad

arrivedattheplaceoftheincidentdidnothavewiththem apropersafety

geartowear,neitherweretheyawareoftheprotocolstofollow.Theyalso

seemedlostastoowheretostarttheevacuationprocessfrom.Allofthis

resultedinlossofthemostessentialandcriticaltime,whichcouldhavebeen

utilizedinsavinglivesofstudents.Furthertherewasnoextendableladder

withthefiredepartmentuptothirdfloorandfourthflooreventherewasno

netwiththem tosavethestudentfallingfrom thefloorandeventhewater

gotextinctsoon,therefore,the hydrauliccrane wasto be called which

reachedtheplaceofincidentafter40minuteswhichwastedthecriticaltime

bythenmostofthestudentsdied.FurthertheVarachhaareahaving13.80sq

Km areawithabout10townplanningscheme(approved)approximatelyand

asperthenormsonetownplanningschemeshouldhaveatleastonefire

stationineachtownplanningschemebutsurprisinglyinVarachhaarea

havingmorethan10townplanningschemewashavingonly2firestation

constructedwhichisagainingrossviolationofestablishednormsandalso

thereareonly14FireStationsagainstthe128townplanningschemes(total)

intheSuratCitywhichshowstherearenosufficientfirestationstocounter

anykindofemergencyfirecasualties.Thisalsoshowsincompetencyand

unpreparednessoftheFireDepartmentincopingwithemergentsituations,

whichledtotheunfortunatedeathsofinnocentlives.Indepthinvestigationis

required as regards the preparedness and capacityofthe existing Fire

BrigadeInfrastructuretodealwithanytypeofFireintheentireStateand

whetherwhilethepermissionsweregrantedofproperauditandinspection
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wascarriedoutbytheRespondents.

4.10 ThePetitionersubmitsthatitseemsthattherehavebeenno Auditsor

Certificateissuedwithintheframeworkasrequiredundertheprovisionsof

thetheGujaratFirePreventionandLifeSafetyMeasuresAct,2013bythe

licensed agencies in theirrespective areas.There has been a gross

negligenceandmisconductonthepartofRespondentNo.3,5and6innot

supervisingand/orlookingintotimelyAuditsrequiredtobedoneunderthe

statute.Sincethestructurewasentirelyillegalthenalsoitissurprisinglythat

the RespondentNo.6 gave electricity connection to the said structure

becauseofoverloadinconnectionwhichledtoshortcircuitinoccurrenceto

thesaidincident.ThisHon'bleCourtmayalsocallforanexaminetheFIR

lodgedagainsttheconcernedpersonsasitisapprehendedthateventop

officialsmusthavebeeninvolvedinthesaidincidentwhichmaynotbescot

freefrom theliabilityandconduct.

4.11 Asperthe BPMCAct,1949Chapter–VI,DutiesandPoweroftheMunicipal

AuthoritiesandOfficers,SubSection-23,TheSecuringandRemovalof

DangerousBuildingandPlaces.Soitsveryclearthattheentireresponsibility

to removetheDangerousIllegalConstruction within theScopeofSurat

MunicipalCorporation.On 26.11.2018 Police have registered a case of

accidentaldeathinthefireinAagam ArcadecommercialcomplexofVesu,

Suratcitywhichclaimedthelifeofaseven-year-oldboyinthemassivefire.

TheboylosthislifeduetohumanerrorofabsenceofFireSafetyEquipments

andExitplans.TheBuildingwhichisOccurredFiretragedyon24.05.2019

wasnotalsomaintainedaspertheCGDCRruleofGujaratGovernment.And

wasnotavalidBuildingUseCertificate(BUC)also.
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4.12 Thatin1970TheIndianStandardInstitution,attheinstanceofthePlanning

Commission,publishedaNationalBuildingCode,beinganationalinstrument

toprovideforuniform normsforconstructionofbuildingacrossthecountry.

Eachstatewasexpectedtoenactbye-law/regulationsgoverningbuilding

activityanddevelopmentworkintherespectivestateinaccordancewiththe

normsaslaiddownintheNationalBuildingCode.In2005,theNational

BuildingCodeofIndia1983wasrevisedandreplacedbytheNationalBuilding

CodeofIndia,2005whichissetoutdetailednormsforfiresafetyandlife

safetymeasuresintheconstructionofbuildingsacrossthecountry.Though

thefiresafetyandlifesafetymeasureswererevisedbywayofNational

BuildingCodeofIndia,2005,however,none of those measures has

beeneffectivelyimplementedbytheauthorities.

4.13 The developmentregulations and various otherstatutory rules enjoin

performanceofvariousstatutorydutiesandstatutoryobligationsinrespect

todevelopmentofbuildingwhicharetohousehundredsofoccupants.The

lifeandsafetyofoccupantsisamatterofpublicimportanceandtheissue

raiserelatetopublicconcern& safety,whichneedtobedecidedatthe

earliest."

4.14 ThatmanyofthecodeprovisionshavebeenincorporatedbyvariousState

GovernmentsandLocalBodiesintheirownbuildingregulations.The

GujaratFirePreventionandLifeSafetyMeasuresRules2009,framedunder

theGujaratFirePreventionandLifeSafetyMeasuresAct2006,isanexample

tothis,andisaimedtoimprovethestatusoffiresafetymeasuresinGujarat.

ItissubmittedthattheactsandrulesenactedbytheStateofGujarathaswell
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definedonthesepoints.AccordingtoSection3oftheGujaratFirePrevention

and Life SafetyMeasures Act,2006,the developer,owner,occupieror

whatevernamecalled shallcomplywithallthefireandsafetymeasures

adheringtotheNationalBuildingCodeandasamendedfrom timetotime,

failingwhichitshallbetreatedasaviolationoftheAct.Itmeansthatthe

onusofmaintainingthefiresafetyinstallationsinabuildingorinoccupancy

istheresponsibilityoftheowneroroccupier.

4.15 Thatin1970theIndianStandardInstitution,attheinstanceofthePlanning

Commission,publishedaNationalBuildingCode,beinganationalinstrument

toprovideforuniform normsforconstructionofbuildingacrossthecountry.

Eachstatewasexpectedtoenactbye-law/regulationsgoverningbuilding

activityanddevelopmentworkintherespectivestateinaccordancewiththe

normsaslaiddownintheNationalBuildingCode.Thatin1983,theNational

BuildingCodeofIndiawasrevisedforthe1sttime.Thaton23.12.1995the

DabwalifireaccidentoccurredatMandiDabwaliinHaryana.540peoplewere

killedduetofirecausedbyanelectricgeneratorshort-circuitedandthe

stampede.ThatinFeb.1997inOdishareligiousinacongregationatBaripada

Odisha,Acalamitousfirebrokeoutinwhich206peopleweredeadand148

wereinjured.TheUphaarCinemafire,occurredonJune13,1997atUphaar

CinemanearGreenParkinDelhi.Itwastheoneoftheworstfiretragediesin

recentIndianhistory,killing59peopleand103wereseriouslyinjured.Thaton

23.01.2004inTamilnadu49peoplewerekilledand40wereinjuredinfireata

marriagehallinSrirangam.Thaton16.07.2004InTamilnadu,94school

childrenkilledinafireaccidentinKumbaKonam.In2005,theNational

BuildingCodeofIndia1983wasrevisedandreplacedbytheNationalBuilding

CodeofIndia,2005whichissetoutdetailednormsforfiresafetyandlife

Bar & Bench (www. barandbench.com)



13

safetymeasuresintheconstructionofbuildingsacrossthecountry.Though

thefiresafetyandlifesafetymeasureswererevisedbywayofNational

BuildingCodeofIndia,2005,however,noneofthosemeasureshasbeen

effectivelyimplementedbytheauthorities.Thaton10.04.2006thelastdayof

theIndianBrandConsumerShoworganizedbyMrinalEventsandExpositions

atVictoriaPark,Meerutwitnessedthedawnofthedaywithhope,aspiration,

pleasureandfestivityattheVictoriaParkMeerut,butasillfortune(man-

made)wouldhaveit,astheeveningsetin,itbecamethemutespectatortoa

devastatingfireinsidethecoveredpremisesofthebrandshow areawhich

extinguishedthelifesparkof64personsandleftmorethan100sasinjured.

Thaton10.04.2006InKolkata,24personskilledinfireaccidentsattheir

residentialcum officebuilding.

4.16 IntheintroductorymaterialsfortheCode,theBureauofIndianStandards

affirms"Thehazardsoffireineducationalbuildingscanbeconsiderably

lowered byadoption ofcertain predetermined firesafetymeasureswith

regard to properplanning ofbuildings,choice ofpropermaterials and

components,electricalequipmentsandmakingsuitableprovisionsforfire

detectionandsuppressionsystem."Thatin2016aprojectforcomprehensive

revisionofthecodewastakenupundertheaegisoftheNationalBuilding

CodesectionalcommitteeofbureauofIndianStandardsandits22expert

panels,involvingaround1000experts.Asaculminationoftheproject,the

NationalBuildingCodeofIndia,2005wasrevised,andtheNationalBuilding

CodeofIndia,2016wasbroughtintoexistence.

4.17Thaton15.03.2017,theministryofconsumeraffairsoftheUnionofIndia

passedanotificationbywhichtheBureauofIndianStandardsbroughtin
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forcetheNationalBuildingCodeofIndia,2016,andcancelledtheearlier

NationalBuildingCodeofIndia,2005. ThataspertheNew CodeRefuge

areasaresuchareasinabuildingwherepeoplecantakeshelterincaseofa

fire.Asperthebuildingandconstructionnormstheseareasareclearly

demarcatedinbuildingplansitself.Refugeareaprovisionappliestoboth

commercialandresidentialbuildingswhichfallunderthehighrisecategory

forfire safety regulations.Thatthe following provisions are extremely

importantinregardtotherefugearea:-

1. TheRefugeAreashallhaveadoorwhichshallbepaintedorfixedwith

asigninluminouspaintmentioning"REFUGEAREA".Thelift/sshall

notbepermittedtoopenintotherefugeareas.

2. Itisfurtherstatesthatrefugeareaswillbedesignatedexclusivelyfor

theuseofoccupantsastemporaryshelterandfortheuseofFire

BrigadeDepartmentoranyotherOrganizationdealingwithfireorother

emergenciesandalsoforexercises/drillsifconductedbytheFire

BrigadeDepartment.

3. Theproposed'refugearea'shallbeplannedontheareafacingthemain

roadtoallowaccessforFireEngine.

4.18 ThePetitionerrespectfullysubmittedthattheerrantDevelopers/buildersin

SuratandalmostinallcitiesintheStatearesellingspacesonsuperarea

basisinflagrantviolationoftheCourt'sdirectionstosellthespacesoncarpet

area.TheareasfreeofFSIsuchasflowerbeds,voids,ducts,lobbiesgardens,

swimmingpools,refugeareasetc.inalltheprojectsarebeingsoldbythe
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Developers.

4.19 Itisfurthersubmittedthattheprovisionsofrefugeareablatantlyviolatingall

overtheStateandtherefore,thelackofopenspace,verandasandterraces

aremeantforthepeopletoexitinemergencybutillegalstores,foodcourts

and other commercial complexes have been erected. Such illicit

constructionsaffectevacuationplansduringanurgentsituationareposing

safetyconcernsandlifethreats.Escalatorsorliftscan'tbetakenasreliable

sourcestoevacuateasearlyaspossibleascomparedtostaircasesatthe

timeofemergency.But,hardlyanyonefindssufficientstaircasesinan

building.

4.20 ItissubmittedthattheRefugeAreaanditsMisuseinHighRiseBuildingsis

ananotherfactortobeconsidered."Refuge"areasaretheareasinabuilding

wherepeoplecantakeshelterincaseofanyfire,earthquakeandnatural

disasters.Thesesectionsorareasarecompletelydemarcatedinbuilding

plansitselfaccordingtothebuildingandconstructionnorms.Forfiresafety

regulations,theprovisionsofRefugeareaapplyonbothresidentialand

commercialbuildingsfallingunderthehigh-risecategory.Itispertinentto

notethatthepurposeofrefugeareainahighrisebuildingistoprovide

shelterandaplaceofcongregationforoccupantduringegressfrom such

highrisebuildingincaseofacalamitylifefireetc.Therefugeareasare

therefore,permittedtobeprovidedfreeofFSIaspernormseitheraspart

refugeorfullindependentrefugefloorsinabuildingaftercertainintervals

accessibletothecommonstaircase.However,manybuildersanddevelopers

aremisusing thisprovision to gain unduecommercialgainsbyseeking

permissionto buildhugeareasasrefugeareasfarinexcessofnorms
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completelyfreeofFSIandthenmergingthem withtheapartmentstobeused

ashabitableareasintheform ofdecksandterraces.Thismal-practiceis

prevalentinthemajorcitiesoftheStatewheremaximum high-risebuildings

havecomeup.

4.21 ItissubmittedthatUnauthorizedConstructionisaMenace.Thelaw iswell

settledthatitistherightofeverycitizentoseethatbuildingby-lawsare

followedandUnauthorizedconstructionisamenaceandinfactthereisa

needtocurbtheevilofunauthorizedconstructionwhichisquiterampant

thesedayssolelyduetotheappallingconduct/attitudeoftheconcerned

authorities.Theseunauthorizedoccupanciesareveryrisky&dangerousfor

theoccupants&publicwhovisitthesepremises.Thatinthecaseof,Rumors

offire orbomb scare,Electric shortcircuit,Fire,Naturaldisasters like

earthquake,storm andthunders,WaterloggingorfloodingandLeakageof

gasconnectionTheaboveariasarehighlyrequiredtomeetthesituation.Itis

respectfullysubmittedthattimeboundFireSafetyAuditisrequiredinthe

field.FireSafetyAuditisfoundtobeaneffectivetoolforassessingfire

Safetystandardsofanorganizationoroccupancy.Inotherwords,itisaimed

toassessthebuildingforcompliancewiththeNationalBuildingCodeofIndia,

relevantIndianStandardsandthelegislationsenactedbyStateGovernments

andLocalBodies,onfire

prevention,fireprotectionandlifesafetymeasures.

4.22 Though a comprehensivefiresafetyauditcan addresstheinherentfire

hazards associated with the dayto dayactivities in an occupancyand

recommendmeasurestoreducethepotentialfirehazards,thereisnoclear

cutprovisionsinanyofthesafetylegislationsinIndiaregardingthescope,
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objectives,methodologyandperiodicityofafiresafetyaudit.However,NBC

ofIndiarecommendsforperiodicalfiresafetyinspectionbythekeypersonnel

oftheoccupantsofthebuildingtoensurefiresafetystandards.Incaseof

industrialbuilding,thestatutoryauthoritiesinsistforfiresafetyauditby

externalagenciesdependingonthetypeofactivityandthenatureofthe

materialshandledinthebuilding.

5. Itissubmittedthat,thePetitionerhasmaderepresentationstotheauthorities

fortakinganimmediateandpromptactionforthereasonsstatedthereinbut

tillnotactionhasbeentakenbytherespondentauthorities,therefore,the

Petitionerhasbeen constrained to approach thisHon’ble Courtseeking

appropriaterelief.CopyoftherepresentationsofthePetitionerisannexed

heretoandmarkedasAnnexure-DColly.

6. Thattothebestoftheknowledgeandinformationofthepresentpetitioner,

nopublicinterestlitigationraisingthesameissueisfiledbeforethisHon’ble

CourtorbeforeanyotherCourt.

7. ThePresentpetitionhasbeenfiledonthefollowingamongstothergrounds:-

GROUNDS

(a)Becauseofthattherightsoftheschoolgoingchildrenguaranteedunder

Articles14,19,21&21AoftheConstitutionoftheIndiahasbeenviolated,

especiallyinview ofthedirectionsissuedbytheHon’bleSupremeCourtin

thecaseofAvinashMehrotraVsUnionofIndia.

(b)BecauseofinthecaseofS.P.GuptaVs.U.O.I.reportedin1981Supp.SCC87

heldthatatpage210authorityitwilldefinedPILintheIndianContextand

heldthatitwouldrelaxedtherulesoflocus—standingandentertaincasesby
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thirdpersonsifthepetitionwasinpublicinterest.However,theHon’ble

SupremeCourtbyrelaxingtherulesoflocus-standiallowedpublicspirited

personstoapproachedthecourtforredressalofgrievancesonbehalfofthe

silentsufferingoppressed.JusticeBhagwatiobservedinthesamejudgment

at".....wheneverthereisapublicwrongorPage212:publicinjurycausedby

anactoromissionoftheStateorapublicauthoritywhichiscontrarytothe

Constitutionorthelaw,anymemberofthepublicactingbonafideandhaving

sufficientinterestcanmaintainanactionforredressalofsuchpublicwrong

orpublicinjury.Thestrictruleofstandingwhichinsiststhatonlyaperson

whohassufferedaspecificlegalinjurycanmaintainanactionforjudicial

redressisrelaxedandaboardruleisevolvedwhichgivesstandingtoany

memberofthe public who is nota mere busybodyora meddlesome

interloperbutonewhohassufficientinterestintheproceeding.

(c)BecauseoftheHon’bleSupremeCourtinComptrollerandAuditorGeneralof

IndiaVs.K.S.Jagannathan,AIR1986-2-679SCChasheldthatthecourtshave

thepowertoissueawritofmandamusorawritinthenatureofmandamus

ortopassordersandgivenecessarydirectionswherethegovernmentora

publicauthorityhasfailedtoexerciseorhaswronglyexercisedthediscretion

conferreduponitbyastatuteoraruleorapolicydecisionofthegovernment

orhasexercisedsuchdiscretionmalafideoronirrelevantconsiderationsor

byignoringtherelevantconsiderationsandmaterialsorinsuchamanneras

to frustrate the objectofconferring such discretion orthe policy for

implementingwhichsuchdiscretionhasbeenconferred."

(d)BecauseofthattheprovisionsoftheNationalbuildingcodeasamendedtime

to timeupto 2016 isblatantlyviolating bythespeculativedevelopers/
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contractors/ownersinconnivancewiththegovt.authoritiesandthereby

about25lacspeoplewerelosingtheirlivesindifferenttypeoffireaccidents

tragedies.

(e)BecauseofthattheHon’bleSupremeCourtinthecaseinCivilAppealNo.

4741of2007hasobservedthat"Indeed,wecantakejudicialnoticeofan

incidentoccurredinrecentpastinarestaurantinMumbaiwherelifeof

severalinnocentpeoplesittingintherestaurantwerelostduetolapsesin

ensuringcomplianceofsafetymeasures.Yetanotherincidentofthesimilar

natureoccurredfewyearsinUpaharTheatreinDelhiwhereseveralinnocent

peoplelosttheirlifeduetonon-observancesofsafetymeasures."

(f)BecauseofthattheHon’bleSupremeCourtinthecaseinTransferredCase

No.271of2017hasobserved"astheimportantissue,pertainingtorefuge

area,FSIareengaging theattentionoftheHon’bleSupremeCourt.The

developmentscarried outbythebuildersin building,which isto house

hundredsofpeoplearenotquestionofrightsofdevelopersalone.The

developmentregulationsandvariousotherstatutoryrulesenjoinperformance

of various statutory duties and statutory obligations in respect to

developmentofbuildingwhicharetohousehundredsofoccupants.Thelife

andsafetyofoccupantsisamatterofpublicimportanceandtheissueraise

relatetopublicconcern&safetywhichneedtobedecidedattheearliest."

(g)BecauseofthattheStateshouldstrictlyimplementthelocallawsandcenter

lawsinconsonanceorinaccordancewiththenationalbuildingcodefor

havingcompleteprotectiontopreventthefireaccidentstragedies.
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(h)BecauseofthattheHon’bleSupremeCourtinfriendscolonydevelopers

committeeltd.Vs.StateofOrissareportedin2004(8)SCC733heldonly

suchdeviationstobecondonedasarebonafide...onlycanbeexcluded".

Therefore,in the presentscenario the above-mentioned tragedies are

happeningduetotheclearandintentionalviolationsoftheprovisionsofthe

nationalbuildingcodeandotherlocallawsinthefield.

(i)Becauseofthatthespeculativebuildersblatantlyviolatingtheordersofthe

high courtsaswellastheHon'bleSupremecourtand constructing the

buildingswithoutfollowinganyordersoftheconstitutionalcourtsaswellas

theprovisionsofnationalbuildingcodeandotherlawstimebeinginforce.

(j)Becauseofthatitistheneedofthehourtobringtheappropriatelaw and

amendmentsintheexistinglawandtheperiodicalsurveyintheconstruction

fieldandtheremusthaveaverificationssystem timetotimetopreventillegal

constructionandtherebytopreventthefurthertragedieslikeKamalaMill

tragedy,UPHAR Cinema tragedy and Meerutexhibition tragedy,Surat

TakshillaTragedyetc.

(k)Becausethelifeofeverycitizenisputintocontinuousdangerduetonon

compliancetolaws&rulessoestablishedandtherighttolifeenshrinedand

protectedunderArticle2loftheConstitutionneedstobeinterpretedagainin

thetermsoftheFireSafetyruleandthestrictinterpretationoflawssothe

calamitiesandmishapscanbepreventedattheearliest.

(l)BecausethecombinedreadingofeternalwordsofPreambleofConstitution

ofIndia,fundamentalrightofFreedom to speech and expression and
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fundamentaldutiesenshrinedinArticle5IA,LocusofaCitizenofIndia,in

mattersapparentlyinthenatureofPublicinterest,isfairlyestablished.

(m) Becausetheexistingguidelines,acts,codes,byelawsandrulesare

staleintheabsenceofproperimplementingauthorities,andalsotheexisting

authoritieshavefailed honourtheirdutiesin theutmostrespectofthe

constitutionalprovisions,thereforethejusticedemandsaproper,fairand

impartialsystem toregulatethemisuseoffiresafetyrulesandguidelineand

toinsurethestrictimplementationoflaws.

(n)BecausetheviolationofprovisionsoftheConstitutionandthelawsenforced

intheterritory,includingthenon-enforcementoftheirprovisions,endangers

theorderembodiedinthem issubjectingtothedangeroflifeandlibertyof

thepeopleatlargeandsobecomesafitsubjectonwhichacitizenmay

approachtotheCourts.

(o)Constitutionalrightofsafety:everypersonhasaconstitutionalrighttosafety

andthisrightisnotburiedinsomeobscureconstitutionalamendment;itis

foundinArticle21,Article19readwiththepreambleoftheconstitutionof

India.

(p)Principalofabsoluteliability;Accordingtotheruleofabsoluteliability,ifany

personisengagedinaninherentlydangerousorhazardousactivity,andifany

harm iscausedtoanypersonduetoanyaccidentwhichoccurredduring

carrying outsuch inherentlydangerousand hazardousactivity,then the

personwhoiscarryingoutsuchactivitywillbeheldabsolutelyliable.
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(q)Theexceptiontothestrictliabilityrulealsowouldn’tbeconsidered.Therule

laiddowninthecaseofMCMehtavUOIwasalsofollowedbytheSupreme

CourtwhiledecidingthecaseofBhopalGasTragedycase.Toensurethat

victimsofsuch accidentsgetquickreliefthrough insurance,the Indian

LegislaturepassedthePublicLiabilityInsuranceActintheyear1991.

(r)'DoctrineofParenspatriae’:TheStateregardedasasovereign;thestateinits

capacityasproviderofprotectiontothoseunabletocareforthemselves.Itis

statedthatparenspatriaeistheinherentpowerandauthorityofaStateto

provideprotectiontothepersonandpropertyofpersonsnonSuijuris,such

asminor,insane,andincompetentpersons.Also“TheStatehasalegitimate

interestunderitsparenspatriaepowersinprovidingcaretoitscitizenswho

areunabletocareforthemselves."TheDirectivePrinciplesaswellasthe

FundamentalRightsenshrinedinourConstitutionmakeitimperativeforthe

StatetosecuretoallitscitizenstherightsguaranteedbytheConstitutionand

wherethecitizensarenotinapositiontoasserttheserights,theStatecomes

intopictureandprotectstherightsofsuchCitizens.

(s)ThatthedefinitioninArticle12isonlyforthepurposeofapplicationofthe

provisionscontainedinPartIII.Hence,eventhoughabodyofpersonsmay

notconstitute'State’withintheinstantdefinition,awritunderArticle226may

lieagainstitonnon-constitutionalgroundsorongroundsofcontraventionof

someprovisionoftheConstitutionoutsidePartIII,e.g.,wheresuchbodyhas

apublicdutytoperform orwhereitsactsaresupportedbytheStateorpublic

officials.InUjjainBaiv.StateofUP,theSupremeCourtobservedthatArticle

12windsupthelistofauthoritiesfallingwithinthedefinitionbyreferringto

"otherauthorities"withintheterritoryofIndiawhichcannot,obviously,beread
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asejusdem generiswitheithertheGovernmentortheLegislatureorLocal

authorities.The word "State" is of wide amplitude and capable of

comprehendingeveryauthoritycreatedunderthestatuteandfunctioning

withintheterritoryofIndia.Thereisnocharacterizationofthenatureof

authoritysetup undera statute forthe purpose ofadministering laws

enactedbytheParliamentorbytheStateincludingthosevestedwiththeduty

tomakedecisionsinordertoimplementthoselaws.

(t)ThepreponderantconsiderationsforpronouncinganentityasaStateagency

orinstrumentalityare:financialresourcesofthestatebeingtheChieffinding

source;the functionalcharacterbeing governmentalin essence;plenary

controlresidingingovernment;priorhistoryofthesameactivityhavingbeen

carriedonbythegovernmentandmadeovertothenewbody;someelement

ofauthorityorcommand.Whetherthelegalpersonisacorporationcreated

byastatute,asdistinguishedfrom underastatute,isnotanimportant

criterionalthoughitmaybeanindicium

9. ThatthePetitionerisseekinginterim reliefonthefollowinggrounds:-

GROUNDSFORINTERIM RELIEF

(a)Thegroundsforinterim reliefhavebeennarratedinthepresentpetition

showingtherequiredurgency.

(b)Petitionerhasaprimafaciecase.BalanceofConvenienceisinfavourofthe

Petitioner.Noirritabledamagewillcausetotherespondentandalsoitisin

theinterestoftherespondentsalsoifinterim reliefprayedforisgranted.

10. ThePetitionersubmitsthat,nootherapplicationorpetitionisfiledorpending
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beforeanyotherTribunal,Court,AuthorityorHon’bleHighCourtorHon’ble

SupremeCourtofIndiainrespecttothesubjectmatterofthisPetitionexcept

thispetitionbeforethisHon’bleCourt.

11. ThePetitionerhasnootheralternativeefficaciousremedybuttoapproach

thisHon’bleCourtbywayofthisPetition.

12. ThatthePetitionerpraysthatthisHon’bleCourtmaybepleasedto:-

(a) thisHon'bleCourtbepleasedtoissueaWritofMandamus,aWritin

thenatureofMandamusand/oranyotherappropriatewrit,orderand

directionorderingand/ordirectingtherespondentstoensurethatfire

safetyandlifesafetymeasuresinbuildingareinaccordancewiththe

requirementsofthenationalbuildingcodeofIndia,2016,asamended,

andotherexistinglocallawsintheentireState;

(b) thisHon'bleCourtbepleasedtoissueaWritofMandamus,aWritin

thenatureofMandamusand/oranyotherappropriatewrit,orderand

directionorderingand/ordirectingtherespondentsfordevelopingan

"CentralizedAuditMechanism"sothatquarterlyoranyearlyauditcan

beconductedovertheexistingbuildingsinregardtomaintenanceof

updated status ofthe buildings ofthe public access,shopping

complexes,malls,schoolsandeducationalinstitutionsandcourtsetc;

(c) thisHon'bleCourtbepleasedtoissueaWritofMandamus,aWritin

thenatureofMandamusand/oranyotherappropriatewrit,orderand

directionorderingand/ordirectingtherespondentstoimplementthe

thirdpartyauditmechanism ofthehighrisebuildingswithintheentire

Stateaftercompletionoftheconstructionwork;
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(d) thisHon'bleCourtbepleasedtoissueaWritofMandamus,aWritin

thenatureofMandamusand/oranyotherappropriatewrit,orderand

directionorderingand/ordirectingtherespondentstosealtheentire

constructedbuildingswhichhaveviolatedthebuildingbyelawsnorms

andsupportedtheillegalconstructionandcarryoutaninvestigation

aboutgrantingsanction/permissionorissuanceofNOCinthesaid

projectsbythegovernmentofficials;

(e) thisHon'bleCourtbepleasedtoissueaWritofMandamus,aWritin

thenatureofMandamusand/oranyotherappropriatewrit,orderand

directionorderingand/ordirectingtherespondentstofixtheliability

upontheerringofficials,developerandownersofthesuchbuildingsfor

theappropriatecompensationtothevictimsinviewofthejudgmentof

theHon'ble SupremeCourtinthecaseofNilaBehera(Smt.)vs.State

ofOrissareportedin1993(2)SCC746whereintheHon'bleSupreme

Courtheld"acclaimedpubliclaw forcompensationforcontravention

ofhuman rights and fundamentalfreedoms is an acknowledged

remedyforenforcementandprotectionofsuchright”

(f) thisHon'blecourtbepleasedtoissueaWritofMandamus,aWritinthe

natureofMandamusand/oranyotherappropriatewrit,orderand

directionorderingand/ordirectingtherespondentthatnocompletion

certificateoroccupationcertificateshouldbeissuedforanybuilding

unlessthedeveloperobtainsacertificatefrom theconcernedauthority

totheeffectthatthebuildinghasbeenconstructedinaccordancewith

therequirementsoftheNationalBuildingCodeofIndia,2016andall

applicablelocallaws;

(g) thisHon'blecourtbepleasedtoissueaWritofMandamus,aWritinthe
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natureofMandamusand/oranyotherappropriatewrit,orderand

directionorderingand/ordirectingtherespondentstosealtheentire

constructedbuildingswhichhaveviolatedthebuildingbye-lawsnorms

andsupportedtheillegalconstructions;

(h) thisHon'blecourtbepleasedtoissueaWritofMandamus,aWritinthe

natureofMandamusand/oranyotherappropriatewrit,orderand

direction ordering and/or directing the respondents to make

appropriateFireinsurancecoverageandtobemadeitmandatoryforall

ShoppingComplexes,Buildings,Malls,banquet,coachingclassesand

schools;

(i) thisHon'blecourtbepleasedtoissueaWritofMandamus,aWritinthe

natureofMandamusand/oranyotherappropriatewrit,orderand

directionorderingand/ordirectingtherespondentstoamendsuchrule

Ifanyonecaughtofviolatingthesemustneededrulesandregulations

onfiresafetyandbuildingconstructionduringchecking,thenrather

penalizing them,theirlicense mustbe cancelled temporarily or

permanentlyonthebasisoflevelofviolation;

(j) ThisHon’bleCourtmaybepleasedtosetupaJudicialCommission

underthe Commission ofInquiries Act,1956 forfixing up the

accountabilityofPublicOfficersandPrivatePersonsinvolvedinthe

saidtragicincidentandthetermsandconditionsofreferenceforthe

inquirymaybedecidedasperthedirectionsofthisHon’bleCourtand

furtherbepleasedtodirecttheJudicialCommissiontosubmitits

reportbeforethisHon’bleCourtintime-boundmanner;

(k) ThisHon’bleCourtmaybepleasedtoordersettingupofaSpecial

InvestigationTeam (SIT),comprisingofIPSOfficersnotbelowtherank
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ofAdditionalCommissionerofPolice (Crime)forcontinuing the

presentinvestigationinalltheFIRwhichhavebeenregisteredbythe

RespondentNo.5withregardstothesaidIncidentandalsoinvestigate

astohow andwhatbasistheFIR havebeenfiledinvokingcertain

provisionsandsubmititsreportinatimeboundmannerforscrutinyof

thisHon’bleCourt;

(l) ThisHon’bleCourtmaybepleasedtodirecttheRespondentstohand

overtheinvestigation/reports/documents/filespertainingtoalltheFIR

tothesaidSITwithinthreedaysofformingofthesaidSIT;

(m) YourLordshipsmaybepleasedtograntanyotherrelieforreliefs’as

thisHon’bleCourtmaydeem just,fitandexpedientbegrantedinfavour

ofthePetitioner;

ANDFORTHISACTOFKINDNESSANDJUSTICETHEPETITIONERSHALL

ASINDUTYBOUNDSHALLFOREVERPRAY.

Place:

Date: Drawn&filedby

[VISHALJ.DAVE&NIPUNSINGHVI]
ADVOCATESFORTHEPETITIONER
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