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J U D G M E N T
 (Judgment of the Court was made by K.K.RAMAKRISHNAN,J.)

The plaintiff  in Commercial Original Suit  No.1 of 2024, on the file  of the 

learned  Principal  District  Judge,  Theni,  has  preferred  the  present  Commercial 

Appeal challenging the judgment and decree dismissing her suit for declaration of 

dissolution of the partnership firm, rendition of accounts, passing of a preliminary 

decree for partition of her share in the partnership assets, and permanent injunction 

restraining the defendant from alienating the suit properties. 

2. For the sake of convenience and clarity, the parties are referred to as they 

were arrayed before the trial Court, namely, as plaintiff and as defendant. 

3. Brief facts of the case:

3.1. The plaintiff and the defendant entered into a partnership under a written 

Partnership Deed dated 01.04.2012 in the name and style of “PRV Properties” for 

the purpose of carrying on the business of real estate development. The partnership 

was registered on 06.05.2013. Under the terms of the partnership deed, the plaintiff 

and the defendant being the partners agreed to purchase landed properties, develop 

them into residential layouts, apartments, flats, independent houses and villas, and 

subjecting them for market and sell the developed properties to the public.
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3.2.  According  to  the  plaintiff,  she  contributed  a  sum  of  Rs.10,00,000/- 

towards the capital of the partnership. The partnership deed further provided that 

she would receive a monthly remuneration of Rs.15,000/- and interest at the rate of 

12% per annum on the capital contribution made by her and any additional capital 

contributed by her. The partnership deed expressly construed it as a partnership at 

will. It is the further case of the plaintiff that, out of the contribution made by both 

partners,  lands  measuring 30 acres and 31 cents  were purchased in  the name of 

partnership firm under four registered sale deeds in the name of “PRV Properties”. 

After the said purchase of 30 acres and 31 cents, approval from the DTCP was also 

obtained for development of the layout.

3.3.  The  plaintiff  alleged  that,  without  maintaining  proper  accounts  and 

without her knowledge or consent, the defendant sold 28 plots to various purchasers 

representing himself as a partner of “PRV Properties”. Consequently, the plaintiff 

issued  a  legal  notice  calling  upon  the  defendant  to  explain.  Since  no  reply was 

received, she instituted O.S.No.1 of 2016 seeking a permanent injunction restraining 

the defendant from alienating the suit properties. In the said suit, the defendant filed 

I.A.No.78 of  2016 contending  that  the  partnership  deed contained an  arbitration 

clause requiring the disputes to be resolved through arbitration. The said application 

was dismissed by the learned District Munsif, Periyakulam. Aggrieved thereby, the 
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defendant  preferred  C.R.P.(MD).No.49  of  2017  before  this  Court.  This  Court 

allowed  the  revision  petition,  set  aside  the  order  of  dismissal,  and  remitted  the 

matter to the trial Court for fresh consideration. Thereafter, the trial Court accepted 

the objection made by the defendant regarding the arbitration clause and closed the 

suit, leaving it open to the parties to initiate arbitration proceedings.

3.4.  According  to  the  plaintiff,  the  relationship  between  the  partners  had 

completely broken down and there was no possibility of continuing the partnership 

business. She therefore issued a notice to the defendant dated 03.03.2017 expressing 

her  intention  to dissolve  the partnership  and thereafter  instituted  the present  suit 

seeking dissolution of the partnership firm, rendition of accounts,  partition of the 

partnership assets and consequential permanent injunction.

3.5.The  defendant  filed  a  written  statement  and  an  additional  written 

statement  resisting  the  suit.  The  substance  of  the  defence  is  as  follows:  The 

defendant denied all the material averments made in the plaint.  It was contended 

that, when the present suit was instituted, C.R.P.(MD).No.49 of 2017 arising out of 

O.S.No.1 of 2016 was then pending before this Court regarding the maintainability 

of the earlier injunction suit. Therefore, the plaintiff, having failed to disclose the 

pendency of the earlier proceedings, had not approached the Court with clean hands, 
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and hence the present suit is not maintainable.

3.6.The defendant  further  contended  that  the  partnership  deed  contained  a 

valid arbitration clause and, therefore, the civil suit itself was not maintainable in 

view of the agreement between the parties to resolve disputes through arbitration. 

By way of an additional written statement, the defendant specifically pleaded that 

the plaintiff had never contributed the alleged sum of Rs.10,00,000/- towards the 

partnership.

3.7.According to the defendant, the entire consideration for purchase of the 

properties was paid exclusively by him by borrowing approximately Rs.48,05,000/- 

from his  son,  brother  and  other  family  members.  Consequently,  the  properties, 

though purchased in  the name of  the firm,  were asserted to  be his  self-acquired 

properties and not partnership assets. The defendant therefore disputed the plaintiff's 

claim for rendition of accounts or partition.

3.8.The defendant also pleaded that,  after  the closure of O.S.No.1 of 2016 

pursuant  to  the  orders  passed  in  C.R.P.(MD).No.49  of  2017,  the  plaintiff  filed 

arbitration proceedings being Arbitration O.P.No.32 of 2019 before the Principal 

Bench of this Court under Section 11 of the Arbitration and Conciliation Act, 2015 

to  appoint  Arbitrator  to  adjudicate  the  dispute  relating  to  the  dissolution  of  the 
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partnership and recovery of the amount. Subsequently, the plaintiff had also filed 

the claim petition for the said relief. 

3.9.  The  learned  Arbitrator,  after  considering  the  pleadings,  oral  and 

documentary evidence and the rival  contentions  of  the parties,  observed that  the 

disputes involved several complicated questions of fact and law, which, according 

to the Arbitrator, required adjudication by a competent Civil Court, and terminated 

the arbitration proceedings under Section 32(2)(c), holding that the reference to the 

arbitration is barred by limitation.

3.10.Aggrieved by the arbitral  award,  proceedings  under Section  34 of the 

Arbitration  and  Conciliation  Act,  1996,  were  initiated.  However,  the  said 

application was subsequently dismissed as withdrawn without any adjudication on 

merits.  On the strength of the arbitral  award, the defendant contended before the 

trial Court that the present suit was barred under Order II Rule 2 of the Code of 

Civil  Procedure  as  well  as  by  the  principles  of  res  judicata.  Accordingly,  the 

defendant sought dismissal of the suit.

3.11. On the basis of the rival pleadings, the learned trial Judge framed the 

necessary issues for determination.  In support  of her case, the plaintiff  examined 

P.Ws.1 to 7 and marked Exhibits A-1 to A-28. On the side of the defendant, D.W.1 
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was examined and Exhibits B-1 to B-33 were marked.

4. Upon appreciation of the oral and documentary evidence, the learned trial 

Judge dismissed the suit holding that the claim was barred by the principles of res  

judicata. The trial Court further held that the plaintiff had failed to establish that she 

had contributed the alleged capital towards the partnership business or that she had 

invested any amount in the partnership firm. The learned trial Judge also held that, 

since the issue relating to dissolution of the partnership had already been decided by 

the learned Arbitrator and the arbitral award had attained finality, the present suit 

was not maintainable. Aggrieved by the judgment and decree of the trial Court, the 

plaintiff has preferred the present Commercial Appeal suit challenging the findings 

of the trial Court on the various grounds set out in the memorandum of appeal.

5. Submission of the learned Senior Counsel appearing for the appellant:

5.1.  The  learned  Senior  Counsel  appearing  for  the  appellant/plaintiff 

contended that the learned trial Judge committed a manifest error in dismissing the 

suit by invoking the provisions of Order II Rule 2 and Section 11 of the Code of 

Civil Procedure, embodying the principles of res judicata. According to the learned 

Senior  Counsel,  the  earlier  suit  and  the  present  suit  arose  out  of  distinct  and 

independent  causes  of  action.  The earlier  suit  was  one  for  permanent  injunction 

7/94

https://www.mhc.tn.gov.in/judis ( Uploaded on: 22/09/2026 08:02:03 pm )



Appeal (CAD) (MD).No.3 of 2025

restraining alienation of the partnership properties, whereas the present suit has been 

instituted for dissolution of the partnership, rendition of accounts and consequential 

partition  of  the  partnership  assets.  Therefore,  the  constituents  necessary  for 

attracting either  Order II  Rule  2 CPC or the doctrine of  res judicata are wholly 

absent.

5.2.The learned Senior Counsel further submitted that the learned Arbitrator, 

after  examining  the  rival  pleadings  and  materials,  had  categorically  recorded  a 

finding that the disputes involved complicated questions of fact and law requiring 

adjudication  by a competent  Civil  Court.  Having reached such a conclusion,  the 

learned  Arbitrator  should  not  have  proceeded  to  terminate  the  arbitration 

proceedings on the ground of limitation. According to the learned Senior Counsel, 

once the Arbitrator held that the dispute required adjudication by the Civil Court, he 

lacked the  jurisdiction  to  finally  determine  the  issue  of  limitation  and reject  the 

claim. Consequently, the finding rendered by the Arbitrator on limitation is without 

jurisdiction  and  cannot  constitute  a  reason  for  applying  the  principles  of  res  

judicata or Order II Rule 2 CPC.

5.3.  It  was further  contended that  the present  commercial  suit  had already 

been instituted prior to the commencement of the arbitral proceedings. The arbitral 
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proceedings  arose  only  because  of  the  objection  raised  by  the  defendant  in  the 

earlier  injunction  suit  on  the  basis  of  the  arbitration  clause  contained  in  the 

partnership deed. The subject matter of the earlier suit was confined to the relief of 

injunction,  whereas  the  present  suit  seeking  dissolution  of  the  partnership  was 

already  pending  before  the  competent  Civil  Court  even  before  the  arbitral 

proceedings commenced and in the said suit, question of limitation did not arise and 

the said suit  was filed on 24.04.2017 after issuance of dissolution of partnership 

notice dated 03.03.2017. Therefore, the findings recorded in the arbitral proceedings 

cannot bind or operate as res judicata against the present suit.

5.4.The learned Senior  Counsel  also  submitted  that  the learned trial  Judge 

failed to appreciate that the arbitral proceedings itself contain a categorical finding 

recognizing the existence of the partnership between the parties. Apart from the said 

finding,  voluminous  documentary  evidence  were  produced  by  both  parties, 

including  the  registered  partnership  deed  and  the  documents  relating  to  the 

acquisition  of  the  properties  in  the  name  of  the  partnership  firm,  which  clearly 

establish  the  existence  of  the  partnership  and  the  fact  that  the  suit  properties 

constitute partnership assets.
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5.5. Despite the overwhelming documentary evidence, the learned trial Judge 

erroneously  concluded  that  the  plaintiff  had  failed  to  establish  her  contribution 

towards the partnership business and the purchase of the properties. The finding that 

the defendant alone contributed the consideration for purchase of the properties and 

that the plaintiff has no right to seek dissolution of the partnership or partition of the 

partnership assets is, according to the learned Senior Counsel, wholly contrary to the 

documentary evidence available on record and is therefore liable to be set aside.

5.6.The  learned  Senior  Counsel  also  addressed  the  objection  regarding 

payment of court fee. According to him, the trial  Court  erred in holding that the 

court fee paid under Section 37 of the Tamil Nadu Court Fees and Suits Valuation 

Act was not proper on the premise that the plaintiff was not in possession of the 

partnership properties. It was submitted that the reliefs claimed are essentially for 

dissolution of the partnership, rendition of accounts and consequential division of 

the partnership assets, and the court fee paid is in accordance with law.

5.7. With the above submissions, the learned Senior Counsel prayed that the 

judgment and decree passed by the Commercial Court be set aside, the appeal be 

allowed, and the suit be decreed as prayed for.
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6. Submission of the learned Counsel appearing for the respondent:

6.1.Per  contra,  the  learned  Senior  Counsel  appearing  for  the 

respondent/defendant supported the judgment and decree passed by the Commercial 

Court and submitted that the learned trial Judge had rightly dismissed the suit on 

both factual and legal grounds.

6.2. The learned Senior Counsel submitted that the earliest suit instituted by 

the  plaintiff  was  one  for  permanent  injunction.  In  the  said  proceedings,  the 

defendant  protested  the  suit  stating  about  the  arbitration  clause  contained in  the 

partnership  deed,  and the parties  were directed  to  resolve  their  disputes  through 

arbitration. Pursuant thereto, the plaintiff herself invoked the arbitration clause and 

sought the reliefs of dissolution of the partnership and rendition of accounts before 

the learned Arbitrator.

6.3.  According to  the  learned Senior  Counsel,  the  learned Arbitrator,  after 

considering  the  rival  claims,  rendered  a  categorical  finding  that  the  claim  for 

dissolution  of  the  partnership  was  barred  by  limitation.  Though  the  plaintiff 

challenged  the  arbitral  award  by  initiating  proceedings  under  Section  34  of  the 

Arbitration  and  Conciliation  Act,  1996,  the  said  proceedings  were  subsequently 

withdrawn. Consequently, the arbitral award attained finality and became binding 
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upon the parties.

6.4. It was therefore contended that the findings recorded in the arbitral award 

operate  as  res  judicata,  and the learned trial  Judge  rightly relied upon the same 

while dismissing the present suit. The plaintiff, having allowed the arbitral award to 

attain  finality,  cannot  indirectly  challenge  its  correctness  in  the  present  civil 

proceedings. Such a course is legally impermissible.

6.5.  The  learned  Senior  Counsel  further  submitted  that  this  Court,  while 

exercising appellate jurisdiction in the present commercial appeal, cannot examine 

the correctness or legality of the findings recorded by the learned Arbitrator. Once 

the  proceedings  under  Section  34  of  the  Arbitration  and  Conciliation  Act  were 

withdrawn, the arbitral award became final and enforceable. Therefore, the plaintiff 

cannot be permitted to question the finding of arbitral award. Any such exercise 

would  amount  to  sitting  in  appeal  over  the  arbitral  award,  which  is  beyond the 

jurisdiction of this Court in the present proceedings.

6.6.The  learned  Senior  Counsel  further  submitted  that,  independent  of  the 

arbitral  award,  the  learned  trial  Judge,  on  impartial  appreciation  of  the  oral  and 

documentary evidence, recorded a categorical finding that the plaintiff had failed to 
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establish that she had contributed Rs.10,00,000/- towards the partnership or invested 

any amount for the purchase of the suit properties. The said finding is purely a fact 

based on the evidence on record and does not warrant interference by this Court in 

appeal.

6.7. It was further argued that the plaintiff was admittedly not in possession of 

the  suit  properties.  In  such  circumstances,  without  seeking  an  appropriate 

declaration that the suit properties constitute partnership assets and without seeking 

the  consequential  relief  of  recovery  of  possession,  the  suit  for  dissolution  of 

partnership, rendition of accounts and partition is not maintainable. Consequently, 

the learned trial Judge rightly held that the court fee paid under Section 37(2) of the 

Tamil Nadu Court Fees and Suits Valuation Act was insufficient.

6.8.  The  learned  Senior  Counsel  also  pointed  out  that  the  trial  Court  had 

directed  payment  of  the  requisite  stamp  duty  in  respect  of  certain  documents 

admitted in evidence. The said direction was challenged before this Court by way of 

a Civil  Revision  Petition.  The learned Single  Judge,  while  allowing the revision 

petition, upheld the objection raised by the defendant and directed the plaintiff to 

pay the proper stamp duty in accordance with the provisions of the Indian Stamp 

Act  before  the  documents  could  be  acted  upon.  In  the  light  of  the  above 
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circumstances, the learned Senior Counsel submitted that the learned trial Judge had 

correctly appreciated both the factual and legal aspects of the matter and arrived at 

well-reasoned  findings  warranting  no  interference  by  this  Court.  He  therefore 

prayed that the Commercial Appeal be dismissed and the judgment and decree of the 

Commercial  Court  be  confirmed.  The  learned  Senior  counsel  also  relied  on  a 

number of precedents.

6.9.The learned Senior  counsel  appearing for  the plaintiff  by way of reply 

would submit that non prosecution of Section 34 proceedings has no consequences 

when the termination of Arbitration Proceedings was passed under Section 32(2)(c) 

of the Arbitration and Conciliation Act 2015 and the same can be agitated in the 

present suit. The learned Senior counsel relied upon number of precedents.

7.  This  Court  carefully  considered  the  rival  submissions  advanced  by  the 

learned Senior Counsel appearing for the appellant and the learned Senior Counsel 

appearing for the respondent. This Court has also perused the entire records and the 

precedents relied upon by both sides. 

8. Upon consideration of the pleadings, evidence and the submissions made 

by the parties, the following points arise for determination in this appeal: 

(i)  Whether  the  learned trial  Judge  was  justified  in  dismissing  the  suit  by 
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applying the provisions  of  Order II  Rule  2 and Section 11 of the Code of  Civil 

Procedure, embodying the principles of  res judicata without framing issue, on the 

basis  of  the  arbitral  termination  proceeding  dated  20.3.20  particularly  when  the 

learned  Arbitrator  had  himself  observed  that  the  dispute  involved  complicated 

questions of fact  and law requiring adjudication by a competent  Civil  Court,  but 

nevertheless terminating the arbitration proceedings under Section 32(2)(c) of the 

Arbitration Act, on the reasoning of impossibility and holding that the reference for 

Arbitration  of  the  partnership  was  barred  by  limitation  under  article  137  of 

Limitation Act?

          (ii) Whether the learned trial Judge was justified in holding that the plaintiff 

had failed to establish her contribution towards the partnership and the purchase of 

the  suit  properties,  despite  the  admitted  documentary  evidence  showing  that  the 

properties stood in the name of the partnership firm?

          (iii) Whether the learned trial Judge was justified in holding that the suit was 

not maintainable for want of proper court fee under Section 37(2) of the Tamil Nadu 

Court Fees and Suits Valuation Act on the ground that the plaintiff had not sought 

the relief of declaration of title and recovery of possession? 

 9.Discussion on the establishment of partnership and plaintiff entitlement 

as partners of firm:

9.1. The records disclose that the plaintiff and the defendant entered into a 
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written Partnership Deed dated 01.04.2012, which has been marked as Exhibit A-1. 

The said partnership deed was subsequently registered on 06.05.2013 and marked as 

Exhibit  A-2.  The  documentary  evidence  produced  by  both  parties  indisputedly 

establishes that a valid partnership firm came into existence between the plaintiff 

and the defendant under the name and style of “PRV Properties”.The partnership 

deed itself records that the plaintiff contributed a sum of Rs.10,00,000/- towards the 

capital of the firm. The object of the partnership was to acquire lands, develop them 

into  residential  layouts  and undertake  real  estate  development.  The documentary 

evidence  further  establishes  that,  in  pursuance  of  the  objects  of  the  partnership, 

several immovable properties were purchased in the name of the partnership firm. It 

is the specific case of the defendant that the plaintiff did not contribute any amount 

towards the purchase of the properties in the name of the partnership firm and that 

the defendant alone invested the money for purchasing the properties in the name of 

the firm. In Exhibits A-6, A-7, A-8, A-9, A-13, A-14 and A-16, which relate to the 

suit properties, it  is clearly stated that the defendant is one of the partners of the 

firm.  Apart  from the  above documents,  Exhibit  A-10 also  specifically  refers  the 

plaintiff  as  a  partner  of  the  firm.  Likewise,  Exhibit  A-11  contains  the  joint 

signatures for the operation of the bank account of the firm. The entries in the said 

account also disclose the investment and transfer of amounts in the names of the 

partners. Further, Exhibits A-27 and A-28, namely, the income-tax records for the 
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assessment year 2014-15, also disclose the plaintiff  as one of the partners of the 

firm. The sale deeds standing in the name of the partnership firm and the subsequent 

conveyances  executed  by the  defendant  describing  himself  as  a  partner  of  PRV 

Properties unmistakably demonstrate that the acquisitions were consistently treated 

as assets of the partnership firm. Throughout the transactions, the defendant acted 

only in his representative capacity as a partner  of the firm. Apart from that,  this 

Court, on a careful consideration of the evidence on record, finds that the plaintiff 

has examined several witnesses to establish that she had also contributed towards 

the purchase consideration of the properties acquired in the name of the partnership 

firm. The relevant portion of the Deposition of Witness DW.1 is as follows: 

ehDk;.  thjpa[k;  nrh;e;J  Tl;lhf  tzpfk;  bra;a  xU 

g';Fjhuh;  xg;ge;jj;ij  (th/rh/M?1)  Kiwahf  fle ;j 

01/04/2012 md;W Vw;gLj;jpf; bfhz;nlhk; vd;why; rhpjhd;/ ,';F 

fhl;lg;gLk; th/rh/M?1 xg;ge;jj;jpy; midj;J gf;f';fspYk; 1?tJ 

ghh;l;oahf  ehd;  ifbahg;gk;  bra;Js;nsd;  vd;why;  rhpjhd;/ 

th/rh/M?1  y;  cs;s  ruj;Jf;fs;  midj;ija[k;  ehd;  goj;Jg; 

ghh;j;J jhd; ifbahg;gk; bra;njd; vd;why; rhpjhd;/ th/rh/M?1 

d;  go ehDk;  thjpa[k;  nrh;e;J  P.R.V.Properties vd;w Tl;lhd 

epWtdj;ij Vw;gLj;jp mjpy; Tl;lhf epy';fis fpiuakhft[k; 

gpshl; nghlt[k; mjpy; jdp tPLfs; kw;Wk; kho tPLfs; fl;oa[k; 

bghJkf;fSf;F  tpw;ft[k;  nkw;go  epWtdj;jpd; 

bray;ghLfis ,e;jpah KGtJk;  tphpt[[gLj;jt[k;  xg;g[f;bfhz;L 

nkw;go Tl;lhz;ik epWtdj;ij Vw;gLj;jp bfhz;nlhk; vd;why; 

rhpjhd;/ ,e;j th/rh/M?1 y; 1 tJ ghh;l;oahf ehDk;. 2 tJ 

ghh;l;oahf  thjpa[k;  ifbahg;gk;  bra;Jbfhz;nlhk;  vd;why; 
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rhpjhd;/  th/rh/M?1  Mtzj;jpd;  go  ehd;  P.R.V.Properties 

epWthf  g';Fjhuuhf  (Managing  Partner) ,Ue;J  epy';fis 

fpiuak; bgw. tpiy eph;zak; bra;a. tpw;f kw;Wk; Tl;lhz;ik 

epWtdj;jpd;  midj;J  bray;ghLfsia[k;  ehnd  epd;W 

ftdpj;Jf;  bfhs;s  ntz;Lk;  vd  vGjg;gl;Ls;sJ  vd;why; 

rhpjhd;/  Tl;lhz;ik  epWtdj;jpw;fhd  nkw;brhd;d  midj;J 

bray;ghLfisa[k; kw;bwhU g';Fjhuuhd ,e;j thjpaplk; xg;g[jy; 

bgw;Wk;  tptu';fis  mtUf;F  bjhptpj;Jk;  ehd;  bray;gl 

ntz;Lk;  vd;W  vGjg;gl;Ls;sJ  vd;why;’  rhpjhd;/  g';Fjhuh; 

epWtdj;jpd;  xt;bthU  ehd;  tut[[[  bryt[[  fzf;Ffis  kw;w 

g';Fjhuuhd  thjpf;F  ehd;  bjhptpf;f  flikgl;Ls;nsd;  vd;W 

Fwpg;gplg;gl;Ls;sJ  vd;why;  rhpjhd;/  th/rh/M?1  d;  go 

P.R.V.Properties vd;w  g';Fjhuh;  epWtdj;jpd;  fhytiuaiw 

Fwpg;gplhky;  Tl;Ltzpfk;  elj;j  ntz;o  Vw;gLj;jg;gl;l  xU 

epWtdk;  (Partnership  at  will) vd;why; 

rhpay;y/  ,UtUk;  ,irtpy;yhky;  nghdhy;  xUth;  bjhptpj;J 

gphpe;J  bry;yyhk;  vd;W  cs;sJ/  Tl;lhz;ik  epWtdj;ij 

bghWj;jtiu 2 my;yJ mjw;F nkw;gl;l egh;fs; kl;Lnk elj;j 

Koa[k;  vd;Wk;  jdp eguhy;  elj;j KoahJ vd;Wk;  brhd;dhy; 

rhpjhd;/ ,';nf fhl;lg;gLk; th/rh/M?2 Tl;lhz;ik epWtdj;ij 

06.05.2013 md;W gjpt[ bra;ag;gl;Ls;sJ vd;why; rhpjhd;/ 

P.R.V.Properties ?w;fhf bkhj;jk; 30/31 Vf;fh;  fle;j 16/08/2013 

md;W  th/rh/M?6.  7.  8  kw;Wk;  9?d;  thapyhf  fpiuak; 

bgwg;gl;lJ vd;why; rhpay;y/ ehd; fpiuak; bgw;nwd;/ th/rh/M?6. 

7. 8. 9 Mtzj;jpy; th';Fgth; fpiuak; bgWgth; vd;w epiyapy; 

P.R.V.Properties?d;  xU  g';FjhuUk;.  bgUkhs;rhkp  mth;fspd; 

FkhuUkhd uh$P vd;W Fwpg;gplg;gl;Ls;sJ vd;why; rhpjhd;/ Mf 

th/rh/M?6. 7. 8. 9 Mtz';fspd; go mjpy; fz;l brhj;Jf;fs; 

30/31 Vf;fh; P.R.V.Properties ?f;F ghj;jpag;gl;lJ vd;W brhd;dhy; 

rhpay;y/  nkw;go  brhj;Jf;fs;  midj;Jk;  jdpg;gl;l  Kiwapy; 

18/94

https://www.mhc.tn.gov.in/judis ( Uploaded on: 22/09/2026 08:02:03 pm )



Appeal (CAD) (MD).No.3 of 2025

th';fg;gltpy;iy  vd;Wk;  P.R.V.Properties g';Fjhuh;  vd;w 

Kiwapy;  th';fg;gl;lJ  vd;W  brhd;dhy;  rhpay;y/  vdf;fhf 

kl;Lk; jhd; me;j brhj;Jf;fis th';fpndd;/ th/rh/M?6. 7. 8. 

9  thapyhf  fdfuh$;.  bry;tp.   T.ghz;oauh$d;.  mtUila 
kfd;  etePj  fpUc&;zd;  kw;Wk;  b$ayl;Rkp 

Mfpnahh;fsplk; ,Ue;J fpiuak; bgw;wJ vd;why; rhpjhd;/ nkw;go 

30/31 Vf;fh; epyj;jpd; tlf;F khypy; ,e;j thjpf;F ghj;jpag;gl;l 

4/33 Vf;fh; epyk; brhe;jkhf cs;sJ vd;W brhd;dhy; rhpjhd;/ 

4/33  Vf;fh;  njdp  to jpz;Lf;fy;  njrpa  beL";rhiyapy; 

mike;Js;sJ vd;W brhd;dhy; rhpjhd;/ nkw;go 30/31 Vf;fhpy; 

bjw;F khypy;  Rkhh;  10 Vf;fh;  epyk;  thjp  kw;Wk;  mtUila 

rnfhjuUf;F ghj;jpag;gl;lJ vd;W brhd;dhy; rhpjhd;/ thjpf;F 

Mz;ogl;o  jhYfh  rz;KfRe;juhg[uk;  kw;Wk;  tUrehL 

Mfpa  ,uz;L  fpuhk';fpy;  10  Vf;fh;  tptrha  epyk;  cs;sJ 

vd;why;  vdf;F  bjhpahJ/  jpz;Lf;fy;  ma;aY}h;  fpuhkj;jpy; 

thjpf;F 7 Vf;fh;  epyk;  brhe;jkhf cs;sJ vd;W brhd;dhy; 

mJ gw;W  bjhpahJ/  tPughz;o  fpuhkk;  muR  efhpy;  thjpf;F 

brhe;jkhf  tPL  cs;sJ  vd;W  brhd;dhy;  vdf;F  bjhpahJ/ 

thjpapd;  kfd;  jkpH;ehL  fhty;Jiwapy;  rhh;g[  Ma;thsuhf 

gzpahw;wpdhh;  vd;why;  fhty;Jiwapy;  gzpahw;wpdhh;  vd;W 

bjhpa[k;/ 

 
th/rh/M?6.  7.  8.  kw;Wk;  9  Mtz';fspy;  th';Fgth;  vd;w 

epiyapy;  P.R.V.Properties –d;  mjd;  xU  g';Fjhuh; 

P.P.bgUkhs;rhkp  vd;gthpd;  kfd;  uh$P  vd;W  vGjg;gl;Ls;sJ 

vd;why;  P.R.V.Properties g';Fjhuh; vd;gJ xU o!;fpug;rDf;fhf 

nghl;L ifbahg;gk;  ,l;Ls;nsd;/  mJ vd;dplk;  fhz;gpf;fg;gLk; 

D.T.C.P.-mg;U:ty;  nkw;go  5  egh;fspd;  bgahpy;  th';fg;gl;lJ 

vd;why;  rhpjhd;/  me;j  D.T.C.P.-mg;U:ty;  Mtzk;  th/rh/M/17 
Mf FwpaPL bra;ag;gLfpwJ/ mjw;fhd bryt[fis thjp bryt[ 
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bra;jhh; vd;why; rhpay;y/ vd; brhe;j gzj;jpy; ,Ue;J jhd; 

bra;njd;/  nkw;go  D.T.C.P.-mg;U:ty;  ?fhd bryt[fs;  thjpahy; 
jhd; bra;ag;gl;lJ vd;Wk; mjd; nghpy; ehd; thjpia mQqfp 

nkw;go brhj;ij thjpa[ld; nrh;e;J Tl;lhf fpiuak; bgw;W hpay; 

v!;nll; bjhHpy; bra;a Kd;bkhHpe;njd; vd;why; rhpay;y/ mjd; 

nghpy; jhd;  P.R.V.Properties vd;w epWtdkhdJ ehDk;. thjpa[k; 

nrh;e;J  01.04.2012  md;W th/rh/M/?1 thapyhf Muk;gpf;fg;gl;L. 

jyh  U:/5  ,yl;rk;  buhf;fkhf  KjyPL  bra;ag;gl;L. 

gpd;g[ th/rh/M/?2 thapyhf gjpt[[ bra;ag;gl;lJ vd;W brhd;dhy; 

rhpay;y/  thjp  xU  igrh  Tl  KjyPL  bra;atpy;iy/  thjp 

gof;fhj ifbaGj;J kl;Lk; nghlf;Toa egh; vd;why; rhpjhd;/ 

mjdhy; jhd; ehd; thjpia gy;ntW tHpfspy; nkhro bra;J 

Vkhw;wpa[s;nsd; vd;why; rhpay;y/ th/rh/M/1 Mtzj;jpd; go ehd; 

bra;a[k;  bray;ghLfs;  midj;Jk;  thjpaplk;  Mnyhrpj;J 

bra;antz;Lk;  vd;W  cs;sJ  vd;why;  rhpjhd;/  mnjnghy; 

epWtdj;jpd;  ,yhg  ec&;l  fzf;Ffis  <t[  go  ,uz;L 

g';Fjhuh;fSk;  gfph;e;J  bfhs;sntz;oaJ  vd;W  th/rh/M/?1  y; 

Twg;gl;Ls;sJ  vd;why;  rhpjhd;/  16/09/02013?y;  ,Ue;J  27 

egh;fSf;F  gy;ntW njjpfspy;  27  Mtz';fspd;  thapyhf 27 

gpshl;Lfs;  tpw;gid  bra;Js;nsd;  vd;why;  rhpjhd;/  nkw;go 

midj;J  Mtz';fspYk;  fpiuak;  bfhLg;gth;  vd;w  epiyapy; 

P.R.V.Properties ?d; Xh; g';FjhuUk;.  P.P.bgUkhs;rhkp mth;fspd; 

FkhuUkhd P.uh$P  vd;W  jhd;  ifbahg;gk;  bra;J  27 

gpshl;Lfisa[k;  tpw;gid  bra;Js;nsd;  vd;why;  rhpjhd;/ 

o!;fphpg;rDf;fhf  mt;thW  nghl;Ls;nsd;/  ,';F  fhl;lg;gLk; 

nkw;go 27 gpshl;Lfs; tpw;gid bra;ag;gl;ljw;fhd 14 Mtz';fs; 

xU bjhFg;ghft[k;. 13 Mtz';fs; xU bjhFg;ghft[k; cs;sit 

vd;dhy;  gjpt[  bra;ag;gl;lJ  jhd;/  nkw;go  14  Mtz';fs; 

ml';fpa bjhFg;g[ th/rh/M/?18 Mft[k;. 13 Mtz';fs; ml';fpa 

bjhFg;g[  th/rh/M/?19  Mft[k;  (gpujpthjp  jug;g[  tHf;fwp"h; 

Ml;nrgida[ld;) FwpaPL bra;ag;gLfpwJ/ nkw;go 27 gpshl;Lfis 
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tpw;gid bra;jJ rk;ge;jkhf thjpaplk; ve;j fzf;F tHf;Fk; 

bfhLf;fhk; mtiu ehd; nkhro bra;Jtpl;nld; vd;why; rhpay;y/ 

mjdhy; jhd; vd; kPJ ek;gpf;if ,He;J  P.R.V.Properties?ia 
fisf;f  nfhhp  03/03/2017  ?y;  th/rh/M?3  thapyhf 

mwptpg;g[ mDg;gpdhh;fs; vd;why; rhpay;y. ek;gpf;if ,He;J vd;W 

brhy;tJ  jtW/  Mdhy;  th/rh/M?3  thapyhf 

mwptpg;g[  mDg;gpaij  bgw;Wf;bfhz;L  ehd;  gjpy; 

mwptpg;g[ mDg;gp cs;nsd;/ th/rh/M?5 gjpy; mwptpg;gpy; jh';fs; 

Tl;L epWtdj;jpy; gzk; vJt[k; KjyPL bra;ahky; jh';fs; kfd; 

K:yk;  tH';f  ntz;oa  fkpc&d;  kw;Wk;  rk;gsk;  Mfpatw;iw 

KjyPlhf  U:/5  ,yl;rk;  kl;Lk;  fhz;gpj;J  mjida[k;  eP;';fs; 

KGikahf bgw;Wf;bfhz;Ltpl;Oh;fs;  vd;W Twpa[s;nsd;  vd;why; 

rhpjhd;/  nkw;go  gjpy;  mwptpg;gpy;  Twg;gl;Ls;s  r';fjpfis 

vd;Dila vjph;tHf;Fiu TLjy; vjph;tHf;Fiu kw;Wk; epU:gz 

thf;FK:yk; Mfpatw;wpy; brhy;ytpy;iy vd;W brhd;dhy; vdf;F 

"hgfkpy;iy/  mjd;gpwF  jhd;  thjpahy;  Kjypy;  bghpaFsk; 

District  Munsif  Court-y;  O.S.1/2016 vd;w tHf;F jhf;fy; bra;J 

mjpy;  P.R.V.Properties-y;  cs;s  gpuhJ  brhj;Jf;fis  eP';fs; 

ve;jtpj  ge;jf  guhjpuKk;  bra;af;TlhJ  vd  xU 

cWj;Jf;fl;lis  ghpfhuk;  nfhhp  thjp  jhf;fy;  bra;Js;shh; 

vd;why;;  rhpjhd;/  mjpy;  ,ilf;fhy  cWj;Jf;fl;lis  ghpfhuk; 

nfhhp  I.A.1/2016  jhf;fy;  bra;J  mDkjpf;fg;gl;lJ  vd;why; 

rhpjhd;/  me;j  cj;jut[  Ch;$pjj;jpy;  ,Uf;Fk;  nghJ  me;j 

cj;juit kjpf;fhky; ehd; 50 gpshl;Lfis jdpg;gl;l Kiwapy; 

tpw;gid bra;njd; vd;why; rhpay;y/ ePjpkd;w cj;jut[[ ,y;yhj 

nghJ jhd; ehd; gpshl;Lfis tpw;Ws;nsd;/ 

   nkw;go Arbitration - kD js;Sgo bra;ag;gl;lJ vd;why; rhpjhd;/ 

nkw;go cj;jutpy;“
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9.2. Considering all the above facts and circumstances the submissions of the 

respondent that the claimant is not a partner of the firm cannot be accepted in toto. 

There are sufficient  prima – facie grounds  to hold that  the partnership  is  still  in 

existence.  At the same time to  arrive  and to  decide  whether  the claimant  invested 

capital or contributed landed properties into the business of the firm, a Judicial trial 

is essentially required. The relevant portion of the Deposition of Witness DW.1 is as 

follows: 

 ….” vd  cs;sJ  vd;why;  rhpjhd;/  ,e;j  tHf;F  gpuhjpy; 

g';Fjhuuhd  thjpia  thjpia  kw;bwhU  g';Fjhuuhd  ehd; 

nkhro  bra;Jtpl;ljhy;  Partnership?  ia  fisf;f  brhy;yp 

tHf;F jhf;fy; bra;Js;shh; vd;why; rhpjhd;/ bghJthf nkhro 

vd;W  xU  tHf;fpy;  ,Ue;jhy;  me;j  gpur;rpidia  bghWj;J 

kj;jpa!;jpw;F Ms;tiu  (Arbitration  Jurisdiction)  ,y;iy vd;W 
brhd;dhy; mJ gw;wp vdf;F bjhpahJ/ mjdhy; jhd; gy;ntW 

ghpfhu';fis  nfhhp  ,e;j  tphpthd  jhth  tHf;if  jhf;fy; 

bra;Js;shh;  vd;why;  mJ  gw;wp  vdf;F  bjhpahJ/ 

P.R.V.Properties?ia bghWj;j tiu vdf;Fk;. thjpf;Fk; kl;Lk; 
jhd;  gpur;rpid  vd;why;  rhpjhd;/  thjpapd;  kfd;  jkpH;ehL 

fhty;Jiwapy;  rhh;g[  Ma;thsuhf  gzpg[hpe;jij  rhjfkhf 

gad;gLj;jp  mtUila  Jiwf;F  fhty;  Jiwapd;  cah; 

mjpfhhpfSf;F (Inspector, S.P., D.I.G., D.G.P.) Mfpnahh;fSf;F 26 
Kiw  g[fhh;  kDf;fis  mDg;gp  cs;nsd;  vd;why;  vdf;F 

"hgfkpy;iy/ ,e;j thjpia mth; gof;fhjth; vd;w epiyia 

gad;gLj;jp mtiu P.R.V.Properties epWtdj;jpd; g';Fjhuh; vd;w 

epiyapy; ,Ue;J tpul;Ltjw;fhf mth; kPJk;. mth; kfd; kPJk; 

mtUila  Ml;fs;  kPJk;  gy;ntW  Fw;wg;g[fhh;fis  ehd; 
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njtjhdg;gl;o  fhty;epiyaj;jpy;  bfhLj;Js;nsd;  vd;why; 

rhpay;y/ 

P.R.V.Properties epWtdj;jpy;  b$fehjd;  vd;gth;  nkyhsuhf 

gzpahw;wpdhh;  vd;why;  rhpjhd;/  th/rh/M/?6  Kjy;  th/rh/M/?9 

Mtz';fs; midj;jpYk; P.R.V.Properties?f;fhf tpw;gid bra;j 
27  gpshl;Lf;fs;  Mtz';fspYk;  b$fehjd;  vd;gth;  rhl;rp 

ifbahg;gk;  bra;Js;shuh vd;why;  th/rh/M/?6 Kjy;  th/rh/M?9 

Mtz';fspy;  rhl;rp  ifbahg;gk;  nghl;Ls;shh;/  P.R.V.Properties?
f;fhf  tpw;gid  bra;ag;gl;l  27  gpshl;Lf;fs;  rk;ge;jg;gl;l 

Mtz';fspYk;. b$fehjd; vd;gth; rhl;rp ifbahg;gk; bra;jhuh 

vd;why;  "hgfkpy;iy/  th/rh/M?18.  th/rh/M/?19  gpshl;Lfs; 

P.R.V.Properties?f;fhf tpw;gid bra;ag;gl;l gpshl;Lf;fs; vd;why; 
rhpay;y/ 

,e;j  gpuhij  epuhfhpf;f  ntz;Lk;  vd  I.A.1/2020 kDit 

jhf;fy;  bra;njd;  vd;why;  rhpjhd;/  me;j  11/02/2021  md;W 

js;Sgo bra;ag;gl;lJ vd;why; rhpjhd;/ me;j cj;juit vjph;j;J 

cah;ePjpkd;wj;jpy; xU rPuha;t[ kD 1324-2021 jhf;fy; bra;J mJ 

fle;j 11/02/2021 md;W js;Sgo bra;ag;gl;lJ vd;why; rhpjhd;/ 

jw;nghJ vd;dplk; fhl;lg;gLk; cj;jut[ efy; mJ jhd;/ me;j 

rPuha;t[  kD  1324-2021.  22/10/2021?k;  njjpapl;l  cj;jut[  efy; 

th/rh/M/22 Mf FwpaPL bra;ag;gLfpwJ/ me;j cj;jutpd; nghpy; 

cr;rePjpkd;wj;jpy; Special Leave Petition 21063/2021 kD jhf;fy; 

bra;J  25/04/2022  md;W  js;Sgo  bra;ag;gl;lJ  vd;why; 

rhpjhd;/ ,';F fhl;lg;gLk; cj;jut[ efy; mJ vd;why; rhpjhd;/ 

me;j cj;jut[  efy; th/rh/M/?23 Mf FwpaPL bra;ag;gLfpwJ/ 

cr;rePjpkd;wk;  tiu  brd;W  ehd;  nghl;l  kD  js;Sgo 

bra;ag;gl;l gpd;g[k; me;j cj;juit kiwj;J. kWgoa[k; gpuhij 

epuhfhpf;f nfhhp  ehd;  jhf;fy;  bra;a  nfhhpa  kD nfhg;gpw;F 

vLf;fhky;  jpUg;gg;gl;lJ  vd;why;  "hgfkpy;iy/  nfhg;gpw;F 

vLf;fhky;  jpUg;gg;gl;lij vjph;j;J cah;ePjpkd;wj;jpy;  CRP.No.

23/94

https://www.mhc.tn.gov.in/judis ( Uploaded on: 22/09/2026 08:02:03 pm )



Appeal (CAD) (MD).No.3 of 2025

513/2022  jhf;fy; bra;njd; vd;why; tHf;fwp"iuf; nfl;lhy; jhd; 

bjhpa[k;/ ,';F fhl;lg;gLk; CRP.No.513/2022 cj;jut[ efypy; vd; 

kD  js;Sgo  bra;ag;gl;L  vdf;F  U:/10.000-?  mguhjk; 

tpjpf;fg;gl;lJ  vd;why;  rhpjhd;/  me;j  CRP.No.513/2022 
cj;jut[ efy; th/rh/M/?24 Mf FwpaPL bra;ag;gLfpwJ/ ,';F 

fhl;lg;gLk; gl;lh vz; 11234 P.R.V.Propertiesvd;w bgahpy; mjd; 
xU  g';Fjhuh;  bgUkhs;rhkpapd;  kfd;  uh$P  vd 

gjpt[ bra;ag;gl;Ls;sJ vd;why; mJ bgha;ahf jahh; bra;ag;gl;l 

gl;lhthFk;/ ehd; epyk; th';fpajpy; ,Ue;J vd; bgahpy; gl;lh 

vz;  9995  vd;W  vd;  bgahpy;  jdpahf  jhd;  cs;sJ/  vd; 

gl;lhtpy; P.R.V.Properties g';Fjhuh;  vd;W  ,y;iy/  gl;lh  vz; 

11234 cz;ikahd Mtzk; jhd; vd;Wk;. mJ bghJthd Mtzk; 

vd;Wk; vd; bgahpy; jhd; cs;sJ vd;W bgha;ahf brhy;fpnwd; 

vd;why; rhpay;y/ ,';F fhl;lg;gLk; gl;lhtpy; vd; bgah; cs;sJ 

vd;Wk;  nkjF MSeh;  vd;Wk;  Fwpg;gplg;gl;Ls;sJ vd;why;  vd; 

bgah; mjpy; cs;sJ/ nkw;go gl;lh jtwhdjhFk;/

th/rh/M/?11 fojk; vd;dhy; vGjg;gl;l fojk; vd;why; rhpay;y/ 

ehd;  vGjtpy;iy/  mjpy;  vd;  ifbahg;gk;  ,y;iy.  mJ 

nkhroahd  ifbahg;gk;  MFk;/  th/rh/M/12?d;  K:ykhf 

P.R.V.Properties gpshl;  tpw;gjw;fhf  v';fs;  epWtdk;  tpsk;guk; 

bfhLf;fg;gl;Ls;sJ  vd;why;  ehd;  vd;  brytpy;  me;j 

tpsk;guj;ijf; bfhLj;njd;/ thjp epyk; jUfpnwd; vd;W brhy;yp 

Vkhw;wptpl;lhh;/  thjp  xUnghJk; epyk;  jUtjhf brhy;ytpy;iy 

vd;Wk;.  nkw;go  tpsk;guj;jpw;F  ehd;  jdpg;gl;l  Kiwapy; 

bryt[ bra;atpy;iy  vd;W  brhd;dhYk;  rhpay;y/  fle;j 

01/04/2012?y; th/rh/M/13 thapyhf  P.R.V.Properties f;Fk; thrh?4 

nkhfd;jh!; vd;gtUld; epy rPh;jpUj;j xg;ge;jj;jpw;F ,e;j thjp 

U:gha;  xd;wiu  nfho  (U:/1.50.00.000-?)  brYj;jpdhh;  vd;why; 

rhpay;y/  01/11/2012?y;  th/rh/5  fUg;igah  thapyhf 

P.R.V.Properties fl;ol  fl;Lkhd  gzpfSf;fhf  (,uz;L 

24/94

https://www.mhc.tn.gov.in/judis ( Uploaded on: 22/09/2026 08:02:03 pm )



Appeal (CAD) (MD).No.3 of 2025

tPLfs;)  ,e;j  thjp  th/rh/M/?14  K:ykhf  U:gha;  ehw;gj;jp 

K:d;W  ,yl;rj;jp  ehw;gj;jp  Mwhapuk;  (U:/43.46.000-?)  gy;ntW 

njjpfspy;  brYj;jpdhh;  vd;why;  rhpay;y/  10/05/2013?y; 

thjpaplk; ,Ue;J th/rh/M/?8?f;F fpiua Kd;bjhifahf U:gha; 

Kg;gj;jhW  ,yl;rk;  (U:/36.00.000-?)  thjpaplk;  ,Ue;J 

etePjfpUc&;zd;  vd;gth;  th/rh/M/?15?d;  thapyhf 

bgw;Wf;bfhz;lhh;  vd;why;  rhpay;y/  01/04/2012  kw;Wk;  01/10/2012 

Mfpa  njjpapl;l  ntiy  xg;ge;jj;jpw;fhf  T.mnrhf;Fkhh; 

vd;gtUf;F  P.R.V.Properties g';Fjhuh;  epWtdj;jpy;  ,Ue;J 

brYj;jg;gl;l U:gha; ,uz;L nfhona. vGgj;jp ehd;F ,yl;rj;jpy; 

U:gha; ,uz;L nfhona. VG ,yl;rj;jp Kg;gj;jp Ie;;jhapuk; ,e;j 

thjpahy; jhd; mnrhf;FkhUf;F th/rh/M/?16?d; thapyhf gy;ntW 

njjpfspy; brYj;jg;gl;lJ vd;why; rhpay;y/ gp/th/rh/M/23. kw;Wk; 

gp/th/rh/M/24?y;  brhj;J  tptuk;  vJt[k;  fhz;gpf;fg;gltpy;iy 

vd;why; rhpay;y/

   gp/th/rh/M/?9.  10.  Arbitration O.P.32/2020,  37/2020 ,e;j 

tphpthd  jhthit  ghh;j;Jf;  bfhs;st[k;  bfhnuhd  fhyk; 

vd;gjhYk; iftplg;gl;lJ vd;;W brhd;dhy; rhpay;y/ 

 

   Writ  Petition.12260/2019?y;  ,Wjp  cj;jut[[  gpwg;gpf;fg;gl;L. 

mjpy;  P.R.V.Properties g';Fjhuh;  epWtdj;jpw;fhd  brhj;Jf;fs; 

thjp kw;Wk; gpujpthjpahy; bgwg;gl;lJ vd Ch;$pjk; bra;ag;gl;lJ 

vd;why; rhpay;y/ P.R.V.Properties g';Fjhuh; epWtdj;jpd; bgahpy; 

I.T.  return fzf;F  cs;sJ  vd;why;  rhpjhd;/  thjp  Kd;Dk;. 

gpd;Dk; cs;s epyj;ij jUfpnwd; vd;W Twpajhy;  I.T.  return, 

P.R.V.Properties bgahpy; itj;jpUe;njhk;/ th/rh/M/?1?d; go ,e;j 

thjpahdth;  vdf;F  rkkhf  Kjypy;  U:/5.00.000-?Kk;.  gpd;dh; 

gy;ntW njjpfspy; gzkhf vd;dplKk; xg;ge;j ntiyfs; kw;Wk; 

fl;ol ntiyfSf;fhft[k; neuoahf xg;ge;jjhuh;fsplKk; gy;ntW 

njjpfspy;  gzk;  brYj;jp.  ,Jtiu  bkhj;jk; 
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U:/6.68.81.000-?  ,Jtiu  brYj;jp  nkw;go  epWtdj;jpy; 

g';fspg;g[  bra;Js;shh;  vd;W  brhd;dhy;  rhpay;y/  thjp 

P.R.V.Properties g';F epWtdj;jpw;F gzk; bfhLf;ftpy;iy vd;W 

tHf;fwp"h;  mwptpg;g[  ,Jtiu  mDg;gp  cs;nsdh  vd;why; 

mDg;gtpy;iy/  Arbitration ?y;  brhy;ypa[s;nsd;/  P.R.V.Properties 
g';F epWtdk; ,d;Wtiu Ch;$pjj;jpy; cs;sJ vd;why; rhpay;y/ 

P.R.V.Properties vg;nghJk; eilKiwapy; ,y;iy/ fw;gidahdJ/ 

P.R.V.Properties eilKiwapy; ,y;iy vd;W thjpf;F ,Jtiu 

tHf;fwp"h;  mwptpg;g[  my;yJ  rl;l  eltof;if  vLj;Js;nsdh 

vd;why; "hgfk; ,y;iy/ P.R.V.Properties g';Fjhuh; epWtdk; Ch;

$pjj;jpy; ,y;yhky; ,Ue;jpUe;jhy; mJ rk;ge;jkhf ehd; rl;l 

eltof;if vLj;J thjpia g';Fjhuh; vd;w epiyapy; ,Ue;J 

mtiu ePf;Ftjw;F eltof;if vLj;jpUg;ngd; vd;why; rhpay;y/

 

 P.W.-  7   
   vdf;F tUkhd thp fzf;F cz;L vd;why; rhpjhd;/ mnjnghy 

P.R.V.Properties?f;Fk;  tUkhd  thp  fzf;F  cz;L  vd;why; 

rhpjhd;/  thjp.  Kj;Jyl;Rkpf;F  jdpahf  tUkhd  thp 

fzf;F ,y;iy vd;why;  vdf;F mJ gw;wp  bjhpahJ/  vdf;F 

bfhLf;fg;gLk;  bjhiffSf;F  T.D.S gpof;fg;gl;L  vd;Dila 

fzf;fpy;  fl;lg;gl;Ls;sJ  vd;why;  rhpjhd;/  T.D.S gpof;fg;gl;L 

vd;Dila  fzf;fpy;  fl;lg;gl;l  bjhif P.R.V.Properties 
epWtdj;jpd; fzf;fpy; ,Ue;J te;jJ vd;why; rhpjhd;/

   th/rh/M/?16?y;  cs;s  ,uz;L  xg;ge;j';fspy;  cs;s  ntiy 

Koe;jjw;fhf  bkhj;j  bjhif  U:/2.74.00.000-?w;F  1  %  TDS 

gpof;fg;gl;L  vd;  fzf;fpy;  tut[  itf;fg;gl;Ls;sJ  vd;why; 

rhpjhd;/  th/rh/M/?16?d;  go  U:/2.07.35.000-?  bgw;Wf;bfhz;ljhf 

fzf;fpy;  vGjg;gl;Ls;sJ vd;why;  rhpjhd;/  nkw;go bjhifia 

thjp Kj;Jyl;Rkpaplk; ,Ue;J bgw;Wf;bfhz;nld;/ vd; fzf;fpy; 

cs;s U:/2.74.00.000-?y;  U:/2.07.35.000-?  eP';fyhf kPjp  bjhifia 
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ahhplk; ,Ue;J bgw;Wf;bfhz;nld; vd;why; gpujpthjpaplk; ,Ue;J 

TDS eP';fyhf  U:/63.91.000-?  bjhifia  gpujpthjp  uh

$Ptplk; ,Ue;J bgw;Wf;bfhz;nld;/ 

   vd;Dila fzf;FfspYk;.  tUkhd thp fzf;FfspYk;  cs;s 

bkhj;j bjhifa[k;  P.R.V.Propertiesy;  ,Ue;J jhd;  te;js;sJ 

vd;W vGjg;gl;Ls;sJ vd;why; rhpjhd;/

 

9.3.Thus, abundant evidence available on record prima facie establishes that 

the properties found in the name of the partnership firm are partnership properties 

and the plaintiff has contributed as stated in the plaint. 

  

9.4.Section  14  of  the  Indian  Partnership  Act,  1932  provides  that  property 

acquired for the purposes of, and in the course of, the business of the firm is, in the 

absence of a contrary intention, to be treated as the property of the firm. When the 

title  deeds  stand  in  the  name  of  the  partnership  firm and  the  transactions  have 

throughout been conducted in the name of the firm, a statutory presumption arises 

that  the  properties  constitute  partnership  assets.  The  burden  of  rebutting  that 

presumption  lies  upon  the  person  asserting  otherwise.  The  defendant  has  not 

disputed that the sale deeds are standing in the name of the partnership firm. His 

defence, however, is that although the properties were purchased in the name of the 

firm, the entire sale consideration was paid exclusively by him from his personal 
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funds. Once such a plea is taken, the burden squarely lies upon the defendant to 

establish, by cogent and convincing evidence, that the acquisitions standing in the 

name of the partnership firm were in fact made exclusively from his personal funds 

and were never intended to constitute partnership assets. Except his bare assertion, 

no satisfactory evidence has been produced to establish that the properties, though 

purchased in the name of the partnership firm, were his exclusive and self-acquired 

properties. Except certain bank transactions, no independent documentary evidence 

has  been  produced  to  substantiate  the  said  contention.  Even  from  the  bank 

statements,  it  is not clear that the amounts allegedly transferred by the defendant 

were utilised  for  purchasing  the properties  found in  the name of  the partnership 

firm.  Therefore  in  all  aspects,  the  defendant  has  failed  to discharge that  burden. 

Consequently, the finding recorded by the learned trial Judge that the plaintiff had 

failed to establish her contribution and that the suit properties were not partnership 

assets cannot be sustained. Therefore, this Court finds that the learned trial Judge 

failed  to  properly  appreciate  the  aforesaid  documentary  and  oral  evidence  and 

consequently arrived at an erroneous finding that the plaintiff had not contributed 

towards the purchase of the properties in the name of the partnership firm. In view 

of the above, the said finding of the learned trial Judge is liable to be set aside.  

Accordingly,  this  Court  holds  that  the  suit  properties  constitute  partnership 

properties and that the plaintiff, being an admitted partner of the firm and having 
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invested  in  the  partnership  business,  is  entitled  to  seek  dissolution  of  the 

partnership,  rendition  of  accounts  and  consequential  division  of  the  partnership 

assets in accordance with law.

 

 10.Discussion on payment of Court fee:   

10.1.This Court also finds that the finding of the learned trial Judge regarding 

non  payment  of  court  fee  is  equally  un-sustainable.  The  learned  trial  Judge 

proceeded on the footing that the plaintiff was out of possession of the properties 

and therefore ought to have sought a declaration of title and recovery of possession 

while paying court fee under Section 37(2) of the Tamil Nadu Court Fees and Suits 

Valuation Act.

          

10.2.The said reasoning overlooks the settled principle governing partnership 

property.  Possession  of  partnership  assets  by  one  partner  is,  in  the  eye  of  law, 

possession on behalf of all the partners until dissolution and settlement of accounts. 

A partner cannot ordinarily be regarded as being excluded from possession merely 

because another partner is managing or physically controlling the partnership assets. 

Therefore, the plaintiff cannot be treated as a person out of possession requiring a 

separate relief of declaration and recovery of possession in respect of the partnership 

properties. Accordingly, the finding of the learned trial Judge that the suit was liable 
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to fail for want of proper court fee under Section 37(2) of the Act is also liable to be 

set aside.

11.Discussion on the principle of Resjudicata and order II Rule 2 of CPC:

11.1.The  principal  question  is  whether  the  present  suit  is  barred  by  the 

provisions of Order II Rule 2 of the Code of Civil Procedure, or by the doctrine of 

res judicata. According to the learned Senior Counsel appearing for the defendant, 

the reliefs of dissolution of partnership, rendition of accounts, and partition of the 

partnership properties had already been decided by the learned Arbitrator in Claim 

Petition No.145 of 2019 in Arbitration O.P. No.39 of 2019. The learned Arbitrator 

had found that the plaintiff's claim for dissolution of the partnership was barred by 

limitation and, therefore, the same issue could not be re-agitated in the pending suit. 

It was further contended that, once the plaintiff had agreed to pursue the remedy 

before the Arbitrator and the issue had been adjudicated therein, the finding of the 

Arbitrator  that  the  claim  was  barred  by  limitation  had  attained  finality.  The 

challenge to the arbitral award in Arbitration O.P. No.32 of 2020, on the file of the 

learned Principal  District  Judge,  Theni,  was  dismissed  on the  ground of  lack  of 

jurisdiction,  and the said order  was also confirmed by this  Court  in  the revision 

petition. Therefore, according to the learned Senior Counsel, the civil court has no 

jurisdiction to entertain the present suit, as the same is barred by the principles of res 
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judicata and Order II Rule 2 CPC. It was further submitted that the said position had 

been elaborately considered by the learned trial Judge, who had rendered findings in 

paragraphs 23 to 26 of the impugned judgment. According to the learned Senior 

Counsel,  the findings  of  the learned trial  Judge are in  accordance with law and, 

therefore, there is no scope to interfere with the well-considered judgment.

 

11.2.The  said  contention  was  resisted  by  the  learned  Senior  Counsel 

appearing for the plaintiff. According to him, the arbitral proceedings did not result 

in any adjudication of the dispute on merits. On the contrary, the learned Arbitrator, 

after finding that the dispute involved complicated questions, had held that the same 

required  adjudication  by  the  competent  civil  court.  Therefore,  the  incidental 

observation  regarding  limitation  could  not  operate  as  res  judicata  against  the 

plaintiff in the present suit. It was further contended that treating such an incidental 

finding as conclusive would cause serious prejudice and injustice to the plaintiff, 

who had invested money in the partnership and had been deprived of the enjoyment 

of her legitimate share in the partnership properties.    

12.Upon a thorough analysis of the pleadings, the entire documentary and oral 

evidence, and the materials available on record, this Court is of the view that the 

learned Trial Judge has failed to consider certain crucial aspects governing the field, 

particularly the applicability of the principles of  res judicata and  Order II Rule 2  
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CPC, as well as the legal effect of the termination of the arbitration proceedings 

under  Section 32(2)(c) of the Arbitration and Conciliation Act, 1996. In the above 

circumstances, the conclusion of the learned Trial Judge that the suit was barred by 

Order  II  Rule  2  CPC  and  Section  11  CPC cannot  be  sustained  in  law  and 

Consequently,  the  dismissal  of  the  suit  is  also  not  legally  sustainable  .The said 

findings,  having  been  rendered  without  examining  the  relevant  pleadings,  the 

chronology of the proceedings, the issues framed, and the precise nature and legal 

effect of the termination of the arbitration proceedings, require reconsideration for 

the reasons set out hereunder.

13. For a proper appreciation of the legal position primarily it was necessary 

to extract and examine  the relevant portion of the arbitration award:

 

          14.Relevant portion of the termination order of the Arbitrator:

    119. The copy of the notice of dissolution sent by the claimant to  

the respondent is produced and marked as Ex. P.15. To this notice,  

the respondent  sent  a reply  which is marks as Ex. P.16.  In this  

reply the respondent though denied the amount and the sources of  

amount invested as capital by the claimant into the business, has  

admitted the fact of the execution of the partnership deed in which 

the claimant is given the status of a partner.
 

      120.  Considering  all  the  above  facts  and  circumstance,  the 

32/94

https://www.mhc.tn.gov.in/judis ( Uploaded on: 22/09/2026 08:02:03 pm )



Appeal (CAD) (MD).No.3 of 2025

submissions of the respondent that the claimant is not a partner of  

the firm cannot be accepted in to to. There are sufficient prima facie  

grounds to hold that the partnership is still in existence. But at the  

same  time,  to  arrive  and  to  decide  that  whether  the  claimant  

invested capital or contributed landed properties in to the business  

of the firm and whether the claimant is having any rights over the  

properties of the firm or not, a judicial trial is essentially required.

      129. What the counsel contended in his argument based on the  

above ruling are applicable only to file a suit before a civil court  

and not for referral of dispute to arbitration. So far as reference to  

arbitration in terms of the clauses set forth in a partnership deed,  

the period of limitation is three years from the date of dispute arose.

      130. It is the case of the claimant that the respondent attempted 

to sell the partnership firm's properties without his knowledge and  

failed to give credit of the amount due to the claimant in the books  

of accounts and therefore he raised objections to deal with the firm's  

property etc.
      131.  The  claimant  also  not  satisfied  with  his  partner,  the  

respondent,  filed  a  suit  for  injunction  restraining  the  respondent  

from dealing with the firm's properties. The cause of action for this  

suit  was arose before 31.12.2015 on various days and at last  the  

claimant has lodged an objection petition to the Sub Registrar  of  

Batlagundu  Sub Registration  office  on  31.12.2015.  A copy  of  the  

plaint in O.S.1/16 is filed as Ex.R40. In the plaint of this suit, it has  

been  stated  that  he  filed  the  objection  petition  before  the  Sub  

Registrar was filed on 31.12.2015. Accordingly, as per the claimant  
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himself  the  cause  of  action  to  refer  them  to  arbitration  was 

commenced on 31.12.2015 or before. When the respondent filed an  

application in IA No. 78/16 in the said O.S. No. 1/16 to refer the  

dispute to arbitration but the claimant objected the petition and not 

willing for referring the matter to arbitration.
      132. A copy of the affidavit and petition filed by the respondent  

and counter filed there in by the claimant are marked as Ex.R43 &  

R 44. When this petition was dismissed by the District Munsif, the  

matter was taken up to the Madurai Bench of Madras High Court in  

CRP(MD)  49/17  and  after  being  failed  in  all  proceedings,  the 

petitioner  has  approached  the  Honourable  Madurai  Bench  of  

Madras  High  Court  for  the  first  time  for  the  appointment  of  

Arbitrator. This petition in OP.No .348/19 was filed on 19.03.2019  

after  completing  three  years  from 31.12.2015  on  which  date  the  

cause of action arose as per the claimant.
      133. Thus, in view of the findings and principles laid down by the  

Honourable High Courts and the Supreme Court, in the judgments  

referred supra as submitted by the learned counsel for the claimant  

as  well  as  by  the  counsel  for  the  respondent,  it  can  be  safely  

concluded  that  though  the  limitation  period  for  filing  civil  suit  

before a proper civil court starts from the date of dissolution of the  

partnership,  since  the reference  of  dispute  to  the arbitration  was  

made after three years from the date of cause of action arose for  

reference to  arbitration  and as such the approach for referral  to  

arbitration is barred Under Art. 137 and Sec. 3 of Limitation Act  

1963.
          144.  In  result,  in  the  view  of  the  above  discussions  and  
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considering the legal principles laid down by the Honourable High 

Courts  and  the  Supreme  Court  of  India  the  continuation  of  this  

arbitration proceedings is barred under Article 137 of Limitation  

Act  and  thus  become  impossible  and  unnecessary  and  therefore,  

this  claim  petition  is  terminated  under  section  32(2)  (c)  of  

Arbitration and Conciliation Amendment Act 2015. However, both  

the parties shall bear their respective cost of the proceedings.

           

15.The learned Arbitrator terminated the arbitral proceedings under Section 

32(2)(c) of the Arbitration and Conciliation Act, 1996, principally on the ground 

that  the  invocation  of  arbitration  and  the  appointment  of  the  Arbitrator  itself  is 

beyond the period of limitation prescribed under Article 137 of the Limitation Act, 

1963. In substance, the learned Arbitrator proceeded on the premise that the very 

reference  to  arbitration  was  barred  by limitation  and,  on  that  basis,  brought  the 

arbitral proceedings to an end. This Court is unable to agree with the said approach. 

In this aspect, this Court is duty bound to discuss on the basic concept of Arbitration 

in consonance with various provisions of the Arbitration and Conciliation Act and 

guiding principles  of Hon'ble Supreme Court. 

          

          16.  Section  21  of  the  Arbitration  and  Conciliation  Act,  1996,  specifically 

provides that, unless otherwise agreed by the parties, arbitral proceedings in respect 

of a particular dispute commences on the date on which a request for that dispute to 
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be referred to arbitration is received by the rival party to the Arbitration agreement. 

The said principle was elaborately discussed by the   Hon'ble Supreme Court upon 

consideration of Section 37(3) old Act 1940 in the case of J.C. Budhraja v. Orissa 

Mining Corpn. Ltd., reported in (2008) 2 SCC 444 and  it  was held that  Section 

37(3)  of  the  1940  Act  provides  that  for  the  purpose  of  the  Limitation  Act,  an 

arbitration  is  deemed  to  have  commenced  when  one  party  to  the  arbitration 

agreement  serves  on  the  other  party,  a  notice  requiring  the  appointment  of  an 

arbitrator and relevant para reads as follows : 

“26.  Section  37(3)  of  the  Act  provides  that  for  the  purpose  of  the  

Limitation  Act,  an  arbitration  is  deemed  to  have  been  commenced  

when one party to the arbitration agreement serves on the other party  

thereto, a notice requiring the appointment of an arbitrator.

          

17. The same has been reiterated by the Hon'ble Supreme Court in the case of  

State  of  Goa  v.  Praveen  Enterprises,  (2012)  12  SCC 581 in  the  following  the 

relevant portion of the judgment:     

         16.The purpose of Section 21 is to specify, in the absence of a  

provision in the arbitration agreement in that behalf, as to when an 

arbitral proceeding in regard to a dispute commences. This becomes 

relevant for the purpose of Section 43 of the Act. Sub-section (1) of  

Section  43  provides  that  the  Limitation  Act,  1963  shall  apply  to  

arbitrations as it applies to proceedings in courts. Sub-section (2) of  

Section  43  provides  that  for  the  purposes  of  Section  43  and  the  
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Limitation  Act,  1963,  an  arbitration  shall  be  deemed  to  have  

commenced on the date referred to in Section 21 of the Act.

           

 18.Therefore, for the purpose of the Limitation Act,  Arbitration is deemed to 

have commenced when one party to the Arbitration agreement serves a notice upon 

the other parties  requiring the appointment of an Arbitrator under Section 21 of the 

Arbitration and Conciliation Act, 1996. In the event of a party’s failure to accede the 

request within the period of 30 days from the issuance of the notice, the cause of 

action to initiate Arbitration proceedings, would commence and the same falls with 

in  the  domain  of  the  Court  exercising  jurisdiction  under  Section  11  of  the 

Arbitration  and  Conciliation  Act,  1996  in  respect  of  the  particular  claims  to  be 

referred to the Arbitration as contemplated by the Section 21 of the Arbitration and 

Conciliation Act. The period of limitation for filing the application under Section 11 

is governed by the Article 137 of the Limitation Act, in view of the absence of the 

period of limitation mentioned in the section 11 of the Arbitration and Conciliation 

Act itself. The same was clearly laid down by the Hon'ble Supreme Court in the case 

of   BSNL v. Nortel Networks reported in 2021(5) SCC 738 with a suggestion to the 

Government  to  provide  the  period  of  limitation  for  filing  the  application  in  the 

Section 11 of Arbitration and Conciliation Act 1996 and the relevant paragraph is as 

follows:

          15. It  is  now  fairly  well-settled  that  the  limitation  for  filing  an  
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application  under  Section  11  would  arise  upon  the  failure  to  make  the  

appointment of the arbitrator within a period of 30 days from issuance of the  

notice invoking arbitration. In other words, an application under Section 11  

can be filed only after a notice of arbitration in respect  of the particular  

claim(s)/dispute(s) to be referred to arbitration [as contemplated by Section  

21 of the Act] is made, and there is failure to make the appointment.
53.1. The period of limitation for filing an application under Section 11  

would be governed by Article 137 of the First Schedule of the Limitation  

Act, 1963. The period of limitation will begin to run from the date when  

there  is  failure  to  appoint  the  arbitrator.  It  has  been  suggested  that  

Parliament may consider amending Section 11 of the 1996 Act to provide  

a period of limitation for filing an application under this provision, which 

is  in  consonance  with the object  of  expeditious  disposal  of  arbitration  

proceedings. 

         

19.The  Court  while  exercising  the  jurisdiction  under  Section  11  of 

Arbitration and Conciliation Act at the referral stage, has power to find out whether 

the claim is either ex facie barred by limitation or dead claim as held by the Hon'ble 

Supreme Court in the case of  Vidya Drolia  v. Durga Trading Corpn., reported in 

2021 (2) SCC 1 and the same was followed by the Hon'ble Supreme Court in the 

case of BSNL v. Nortel Networks reported in 2021(5) SCC 738. 

19.1.The relevant paragraph in the case of  Vidya Drolia  v. Durga Trading 

Corpn., reported in 2021 (2) SCC 1 as follows:

         “148.  Section  43(1)  of  the  Arbitration  Act  states  that  the 
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Limitation Act, 1963 shall apply to arbitrations as it applies to court  

proceedings.  Sub-section  (2)  states  that  for  the  purposes  of  the 

Arbitration Act and the Limitation Act, arbitration shall be deemed 

to have commenced on the date referred to in Section 21. Limitation  

law is procedural and normally disputes, being factual, would be for  

the  arbitrator  to  decide  guided  by  the  facts  found  and  the  law 

applicable. The court at the referral stage can interfere only when it  

is  manifest  that  the  claims  are  ex facie  time-barred  and dead,  or  

there is no subsisting dispute. All other cases should be referred to  

the Arbitral Tribunal for decision on merits. 

19.2.The  relevant  paragraph  in  the  case  of  BSNL  v.  Nortel  Networks 

reported in 2021(5) SCC 738 as follows.      

        While exercising jurisdiction under Section 11 as the judicial forum,  

the court may exercise the prima facie test to screen and knockdown ex  

facie meritless, frivolous, and dishonest litigation. Limited jurisdiction of 

the courts would ensure expeditious and efficient disposal at the referral  

stage.  At  the referral  stage,  the  Court  can interfere  “only” when it  is  

“manifest” that the claims are ex facie time-barred and dead, or there is  

no subsisting dispute. 
  53.2. In rare and exceptional cases, where the claims are ex facie time-

barred, and it is manifest that there is no subsisting dispute, the Court  

may refuse to make the reference. 
 

20.Therefore,  where  the  Court,  while  considering  an  application  under 

Section 11, finds that the claim is not ex facie barred by limitation and that there is 
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no dead  claim,  the  Arbitrator  would  have  jurisdiction  to  adjudicate  the  dispute.  

Section  11  application  cannot  be  confused  or  conflated  with  the  limitation 

applicable to the substantive claims and two periods operate in different fields. The 

limitation for the substantive claim is prescribed by the applicable Articles of the 

Limitation Act, whereas Section 11 application is governed by Article 137 of the 

Limitation Act. The Hon'ble Supreme Court in the case of BSNL v. Nortel Networks 

reported in 2021(5) SCC 738, also reiterated the said principle in the paragraph 16 

which reads as follows:

16.The  period  of  limitation  for  filing  a  petition  seeking  

appointment  of  an  arbitrator(s)  cannot  be  confused  or  

conflated  with  the  period  of  limitation  applicable  to  the  

substantive  claims  made  in  the  underlying  commercial  

contract.  The  period  of  limitation  for  such  claims  is  

prescribed under various Articles of the Limitation Act, 1963.  

The limitation for deciding the underlying substantive disputes  

is  necessarily  distinct  from that  of  filing  an application  for  

appointment of an arbitrator.
 

21.Accordingly once an Arbitrator has been appointed under Section 11, it is 

duty of the Arbitrator to adjudicate the claim.  If the Arbitrator was of the view that 

the dispute involved issues which were incapable of being adjudicated upon by an 

arbitral tribunal, such a conclusion could be reached only on the basis of a legally 

recognised ground of non-arbitrability. In this regard, it is relevant to refer to the 
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judgment  of  the  three-Judge  Bench  of  the  Hon’ble  Supreme  Court  reported  in 

(2021) 2 SCC 1, wherein the Hon’ble Supreme Court has drawn a clear distinction 

between  a  non-arbitrable  claim  and  a  non-arbitrable  subject  matter.  While 

considering the question of  non-arbitrable claim, the Hon’ble Supreme Court has 

laid down a fourfold test, one of which is whether the subject matter of the dispute 

is expressly or, by necessary implication, rendered non-arbitrable by a mandatory 

statutory provision.

 35.1.Vidya Drolia v. Durga Trading Corpn., (2021) 2 SCC 1 
31. We  are  clearly  bound  by  the  dictum  of  the  Constitution  Bench  

judgment in SBP & Co. v. Patel Engg. Ltd., (2005) 8 SCC 618] that the  

scope  and ambit  of  court's  jurisdiction  under  Section  8 or  11  of  the  

Arbitration  Act  is  similar.  An  application  under  Section  11  of  the  

Arbitration Act need not set out in detail the disputes or the claims and 

may briefly refer to the subject-matter or broad contours of the dispute.  

However, where judicial proceedings are initiated and pending, specific  

details of the claims and disputes are normally pleaded and, therefore,  

the court  or the judicial  authority has the advantage of  these details.  

There is a difference between a non-arbitrable claim and non-arbitrable  

subject-matter. Former may arise on account of scope of the arbitration  

agreement  and also  when the  claim is  not  capable  of  being  resolved  

through  arbitration.  Generally  non-arbitrability  of  the  subject-matter  

would relate to non-arbitrability in law......  

         22.Therefore  without  any  legal  bar,  the  arbitrator  has  no  jurisdiction  to  
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terminate  the  proceedings  under  Section  32(2)(c)  of  the  Arbitration  and  

Conciliation  Act.  The  Hon'ble  Supreme  Court  in  the  case  of  Harshbir  Singh 

Pannu vs Jaswinder Singh  reported in 2025 INSC 1400 judgment has laid down 

the principles  that  the statutory scheme of Section 32(2)(c)  is  materially distinct 

from the  making  of  an  arbitral  award  on  the  merits  of  the  disputes  referred  to 

arbitration.   

          

          23.  To  discuss  the  case  on  merits,  this  Court  respectfully  observed  the 

following guidances from the above mentioned principles laid down by the Hon'ble 

Supreme Court to the provision of the Section 21, 11, 32(2)(c), of the Arbitration 

and Conciliation Act: 

The commencement of arbitration under Section 21 and the question 
of limitation governing the substantive relief claimed in a suit cannot  
be conflated without examining the nature of the cause of action and 
the relief sought.

          (i) where the Arbitrator adjudicates the claim and finally rejects it as barred by 

limitation, such adjudication may constitute an arbitral award;

          (ii)  where  the  Arbitrator,  invoking  Section  32(2)(c),  terminates  the  arbitral 

proceedings on the ground that continuation has become unnecessary or impossible, 

the order remains an order of termination and does not become an award merely 

because limitation is referred to as the reason for such termination;
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          (iv) where the order merely records that the proceedings are terminated and 

does not grant or refuse the substantive relief claimed, it bears the character of a 

termination order rather than that of an award.

24.The partnership agreement was entered into by the parties for carrying on 

business jointly on the basis of mutual agreement and for sharing the business and 

profits in accordance with the terms agreed between them. The very foundation of a 

partnership is mutual trust and confidence between the partners. The occasion for 

seeking dissolution would arise when such mutual trust and confidence is eroded or 

when circumstances arise warranting dissolution in accordance with the provisions 

of  the  Partnership  Act.  It  is  a  settled  proposition  that  the  cause  of  action  for 

dissolution  of  a  partnership  at  will  arises  upon  communication  of  the  notice  of 

dissolution issued under Section 43 of the Indian Partnership Act which reads as 

follows:

43. Dissolution by notice of partnership at will.—
(1)Where the partnership is at will,  the firm may be dissolved by any  

partner giving notice in writing to all the other partners of his intention  

to dissolve the firm.
(2)The firm is dissolved as from the date mentioned in the notice as the  

date of dissolution or, if no date is so mentioned, as from the date of the  

communication of the notice.     

          

25.A plain reading of Section 43 makes crystal clear that a partnership at will 
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is  dissolved  when  a  partner  gives  notice  in  writing  to  all  the  other  partners 

expressing his intention to dissolve the firm. The firm stands dissolved from the 

date  specified  in  the notice  as  the date  of  dissolution  or,  where no such date  is 

specified, from the date on which the notice is communicated to the other partners. 

In this context, reference may also be made to the judgment of the Hon'ble Supreme 

Court reported in AIR 1963 SC 1165, wherein the scope and effect of Section 43 of 

the Partnership Act have been explained and the relevant paras as follows:

        11. ..... In a partnership at will, if one of the partners seeks its  

dissolution, what he wants is that the firm should be wound up, that  

he should be given his individual share in the assets of the firm (or  

may be that he should be discharged from any liability with respect  

to the business of the firm apart from what may be found to be due 

from him after taking accounts) and that the firm should no longer  

exist. He can call for the dissolution of the firm by giving a notice as  

provided in sub-section (1) of Section 43 i.e. without the intervention  

of the court, but if he does not choose to do that and wants to go to  

the court for effecting the dissolution of the firm, he will, no doubt,  

be bound by the procedure laid down in Order 20, Rule 15 of the  

Code of Civil Procedure, which reads thus: 
“Where a suit is for the dissolution of a partnership or the taking of  

partnership accounts, the Court, before passing a final decree may 

pass a preliminary decree declaring the proportionate share of the  

parties, fixing the day on which the partnership shall stand dissolved  

or be deemed to have been dissolved, as much accounts to be taken,  

and other acts to be done, as it thinks fit.”
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This rule makes the position clear. No doubt, this rule is of general  

application,  that  is,  to partnerships  at  will  as  well  as  those  other  

than at will; but there are no limitations in this provision confining  

its  operation  only  to  partnerships  other  than  those  at  will.  Sub-

section (1) of Section 43 of the Partnership Act does not say what  

will be the date from which the firm will be deemed to be dissolved.  

For ascertaining that, we have to go to sub-section (2) which reads  

thus;

“The firm is dissolved as from the date mentioned in the notice as the  

date of dissolution or, if no date is so mentioned, as from the date of  

the communication of the notice.”
        12.  Now, it  will  be clear that  this  provision  contemplates  the  

mentioning  of  a  date  from which  the  firm would  stand  dissolved.  

Mentioning of such a date would be entirely foreign to a plaint in a  

suit for dissolution of partnership and therefore such a plaint cannot  

fall within the expression “notice” used in the sub-section. It would  

follow therefore that the date of service of a summons accompanied  

by a copy of a plaint in the suit for dissolution of partnership cannot  

be regarded as the date of dissolution of partnership and Section 43  

is of no assistance. 
        13.  Even  assuming,  however,  that  the  term  “notice”  in  the  

provision is wide enough to include within it a plaint filed in a suit  

for dissolution of partnership, the sub-section itself provides that the  

firm  will  be  deemed  to  be  dissolved  as  from  the  date  of  

communication  of  the  notice.  It  would  follow,  therefore,  that  a  

partnership  would  be  deemed  to  be  dissolved  when  the  summons  

accompanied  by  a  copy  of  the  plaint  is  served  on  the  defendant,  
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where there is only one defendant, and on all defendants, when there  

are  several  defendants.  Since  a partnership  will  be  deemed to  be  

dissolved only from one date, the date of dissolution would have to 

be regarded to be the one on which the last summons was served.  

Now, if the High Court wanted to give the benefit of the provisions of  

Section 43 to any of the parties-defendants before it, it should have 

borne in mind the full implications of those provisions. We have no  

material  on  record  for  ascertaining  the  date  on  which  the  last  

summons was served in this case. Since that date is not known or  

could have been known by the High Court, it was in error in holding  

that the suit was barred by time.
 

26. The above principle laid in  AIR 1963 SC 1165, has been consistently 

followed in subsequent decisions.

27.   With the guidance of the aforesaid principles, in order to appreciate the 

points for determination arising for consideration in the context of Section 43 of the 

Partnership Act, Sections 11 and 32(2)(c) of the Arbitration and Conciliation Act, 

1996, and Article 137 of the Limitation Act,  as well  as the principles  governing 

arbitrability, the jurisdiction of the Arbitral Tribunal, and the distinction between an 

arbitrable dispute and a non-arbitrable claim or subject matter, this Court considers 

it  appropriate,  at  the  outset,  to  examine  the  chronology  of  the  proceedings,  the 

nature and scope of the claims raised by the parties at each stage, and the orders 

46/94

https://www.mhc.tn.gov.in/judis ( Uploaded on: 22/09/2026 08:02:03 pm )



Appeal (CAD) (MD).No.3 of 2025

passed by the respective Courts. 

28.The  records  disclose  that  on  04.01.2016  the  plaintiff  initially  instituted 

O.S.No.1 of 2016 on the file of the learned District Munsif, Periyakulam, seeking 

only the relief of permanent injunction restraining the defendant from alienating the 

properties belonging to the partnership firm. During the pendency of the said suit, 

the defendant filed I.A. No.78 of 2016 invoking the arbitration clause contained in 

the partnership deed and sought reference of the disputes to arbitration. The said 

application  was  dismissed  by  the  learned  District  Munsif.  Challenging  the  said 

order, the defendant preferred C.R.P.(MD) No.49 of 2017 before this Court. Taking 

the  advantage  of  the  said  situation,  the  defendant  continued  the  alienation  and 

denied the right  of the plaintiff  in the partnership and hence,  the plaintiff  issued 

notice of dissolution of partnership on 03.03.2017 and the defendant did not act on 

the basis of the notice, on 24.04.2017 the plaintiff filed the present suit in O.S.No.21 

of 2017 for the relief of declaration that the partnership of the P.R.V.Properties was 

dissolved  in  pursuance  of  the  notice  dated  03.03.2017,  rendition  of  account, 

preliminary  decree  for  partition  and  injunction  restraining  the  defendant  from 

alienating the remaining available suit scheduled partnership properties.
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29. Significantly, before the Civil Revision Petition was decided, the plaintiff 

issued a statutory notice dated 03.03.2017 expressing her intention to dissolve the 

partnership, which is a partnership at will, from 04.03.2017. It was only thereafter 

that the plaintiff  instituted the present suit seeking dissolution of the partnership, 

rendition  of  accounts,  partition  of  the  partnership  assets  and  consequential 

permanent  injunction  restraining  the  defendant  from  alienating  the  remaining 

partnership properties. The plaint in the present suit specifically states that, despite 

the  pendency of  the  earlier  proceedings,  the  defendant  continued  to  alienate  the 

partnership properties. Consequently, while excluding the properties already sold, 

the  plaintiff  sought  dissolution  of  the  partnership  and division  of  the  remaining 

partnership assets. Subsequently, after the present suit had already been instituted, 

this Court allowed C.R.P.(MD).No.49 of 2017 and directed the parties to pursue the 

remedy of arbitration in terms of the arbitration clause. Pursuant thereto, the earlier 

injunction suit came to be closed. Pendency of the suit, the defendant continued the 

alienation affecting the right of the plaintiff in the partnership properties. Thereafter, 

on 19.03.2019, the plaintiff  herself initiated proceedings under Section 11 of the 

Arbitration and Conciliation Act, 1996, before this Court seeking appointment of an 

Arbitrator in A.R.O.P.No.348 o 2019 and there was no objection on the side of the 

defendant to appoint the arbitrator. There is no question of limitation raised at the 

time of appointing arbitrator.  Arbitrator  was appointed.  After the appointment of 
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arbitrator to arrest further alienation pending the suit, the plaintiff filed the claim 

petition before the arbitrator in Claim petition No.145 of 2019 to declare that the 

partnership firm is dissolved, to appoint receiver to wind up the business of the firm 

properties in accordance with law, to settle the accounts of the firm between the 

plaintiff and the defendants and to give a credit of a sum of Rs.6,99,86,000/- and 

costs of the arbitral proceedings. On 20.03.2020 the learned Arbitrator, despite the 

pendency of the suit, while recording a categorical finding that the disputes involved 

complicated questions of fact and law requiring judicial trial, proceeded to hold that 

since the reference of dispute to the arbitration was made after three years from the 

date of cause of action for the reference to the arbitration and as such the approach  

for  referral  to  the  arbitration  is  barred  under  Article  137  and  Section  3  of  the 

Limitation Act, and the arbitration proceedings was terminated under section 32(2)  

(c) of Arbitration and Conciliation Amendment Act 2015.

30.  From  a  reading  of  the  order  terminating  the  arbitration  proceedings 

extracted in the earlier part of this judgment, it is clear that the learned Arbitrator 

proceeded on the premise that, since the dispute between the partners arose in the 

year 2015, the cause of action for invoking the arbitration clause and initiating the 

arbitration proceedings must necessarily be taken to have arisen in the year 2015. 

On that  basis,  the  learned  Arbitrator  concluded  that,  as  the  Arbitration  Original 
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Petition came to be filed only in the year 2019, the claim petition was barred by 

limitation under Article 137 of the Limitation Act, 1963, In the considered view of 

this Court, the said finding is factually and legally unsustainable. The mere fact that 

a dispute arose between the partners in the year 2015 cannot, by itself, determine the 

commencement of limitation for every claim subsequently raised in the arbitration 

proceedings. The question of limitation has to be examined with reference to the 

nature of the claim, the accrual of the corresponding cause of action, the terms of the 

arbitration agreement, and the circumstances in which the right to seek the particular 

relief arose. The learned Arbitrator, by treating the year 2015 as the starting point 

for  limitation  without  undertaking  such  an  examination,  has  proceeded  on  an 

erroneous premise in applying Article 137 of the Limitation Act, 1963. In view of 

the above circumstances, as per Section 4 of the Limitation Act, the period between 

the  decision  in  I.A.No.78  of  2016  rendered  by  the  Hon'ble  High  Court  on 

13.07.2017 and closure of the suit on 06.12.2018 to refer the matter to arbitrator has 

to be excluded. Therefore, the mere fact that certain events had occurred in the year 

2015 would not, by itself, justify a conclusion that the plaintiff had not taken steps 

to appoint arbitrator when the suit had been filed in OS 1 of 2016 and in said suit, 

question to invoke clause of arbitration had been raised and answered. The question 

of limitation had to be determined having regard to the nature of the cause of action, 

the relevant provisions of the Limitation Act, and the statutory scheme governing 
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dissolution of partnership.  The learned Arbitrator also observed that the limitation 

for  the  claim of  dissolution  of  partnership  is  covered  under  specific  article  of 

limitation Act and without adjudicating the claim after holding in paragraph No.120 

that  to  arrive  and  to  decide  that  whether  the  claimant  invested  the  capital  or 

contributed  the  land  and  properties  into  the  business  of  firm  and  whether  the 

claimant is having any right over the properties of the firm or not, a judicial trial is 

essentially required, the arbitrator has terminated as barred by limitation. Therefore 

the learned Arbitrator, having proceeded on the premise that the dispute involved a 

non-arbitrable claim, ought not to have terminated the proceeding of arbitration vide 

proceeding dated 20.03.2020 holding that reference was barred by limitation under 

article 137 of limitation act and consequently the learned trial judge has held that the 

plaintiff is not entitled to relief claimed in the plaint on the reasoning that the same 

has been barred by resjudicata and Order II CPC.

 

31.To consider the issues of res judicata,This court recapitulates the meaning 

of  resjudicata  and  the  principles  laid  down  by  the  Honourable  supreme  Court  

hereunder:

31.1.Union of India v. Nanak Singh, 1968 SCC OnLine SC 77 has held as 

follows:

51/94

https://www.mhc.tn.gov.in/judis ( Uploaded on: 22/09/2026 08:02:03 pm )



Appeal (CAD) (MD).No.3 of 2025

5.  This  Court  in  Gulabchand  Chhotalal  Parikh  v.  State  of  

Gujarat1 observed that the provisions of Section 11 of the Code of  

Civil Procedure are not exhaustive with respect to an earlier decision  

operating  as  res  judicata  between  the  same  parties  on  the  same  

matter in controversy in a subsequent regular suit, and on the general  

principle  of  res  judicata,  any  previous  decision  on  a  matter  in  

controversy,  decided  after  full  contest  or  after  affording  fair  

opportunity to the parties to prove their case by a Court competent to  

decide it, will operate as res judicata in a subsequent regular suit. It  

is  not  necessary  that  the  Court  deciding  the  matter  formerly  be  

competent to decide the subsequent suit or that the former proceeding  

and  the  subsequent  suit  have  the  same subject-matter.  There  is  no 

good reason to preclude such decisions on matters in controversy in  

writ proceedings under Article 226 or Article 32 of the Constitution  

from operating  as  res  judicata  in  subsequent  regular  suits  on  the  

same matters in controversy between the same parties and thus to give  

limited  effect  to  the  principle  of  the  finality  of  decisions  after  full  

contest.  The  Court  in  Gulabchand  case1  left  open  the  question  

whether the principle of constructive res judicata may be invoked by a  

party to the subsequent suit on the ground that a matter which might  

or ought to have been raised in the earlier proceeding but was not so  

raised therein, must still be deemed to have been decided.

6. If the order of the High Court in appeal from the order in the  

writ  petition  operated  constructively  as  res  judicata,  it  might  have  

been necessary to consider the question which was left open by the  

Court  in  Gulabchand  case1.  But  in  our  view  the  judgment  in  the  
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previous case operates by express decision as res judicata. It is true 

that in order that the previous adjudication between the parties may  

operate  as  res  judicata,  the  question  must  have  been  heard  and  

decided or that the parties must have an opportuntiy of raising their  

contentions thereon.In the present case, Gurdev Singh, J., dealt with  

the question in some detail and held that Mr Kane had no authority to  

terminate the employment of Nanak Singh. The High Court in appeal  

thought that the appeal could be disposed of only on the first ground,  

and they recorded no express finding on the second ground. But once 

the appeal was allowed and the petition was dismissed, the dismissal  

of the petition operated as a rejection of both the grounds on which it  

was founded. The judgment of the Privy Council  on which reliance  

was placed by counsel for Nanak Singh — Abdullah Ashgar Ali Khan  

v. Ganesh Dass2 has, in our judgment, no application. In that case a  

suit was dismissed by the Court of the Judicial Commissioner on the  

view that its constitution was defective, and no opinion on the merits  

of the dispute between the parties was expressed. The judgment of the  

Judicial Commissioner was held not to operate as res judicata in a  

subsequent suit between the parties to the previous suit, because the  

dispute was not decided on its merits in the previous suit expressly or  

even by implication. It is unnecessary on that view to adjudicate upon  

the  question  whether  Mr  Kane  had  authority  to  determine  the 

employment of Nanak Singh. 
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31.2. Mathura Prasad Bajoo Jaiswal v. Dossibai N.B. Jeejeebhoy, (1970) 1 

SCC 613 at page 617

  5... An issue of fact or an issue of mixed law and fact decided by a 
competent Court is finally determined between the parties and cannot be 
re-opened between them in another proceeding. The previous decision 
on a matter in issue alone is res judicata: the reasons for the decision 
are not res judicata. 
  9. A question of jurisdiction of the Court,  or of procedure,  or a pure  
question of law unrelated to the right of the parties to a previous suit, is  
not res judicata in the subsequent suit. 
              10.A question relating to the jurisdiction of a Court  cannot  be  
deemed to have been finally determined by an erroneous decision of the  
Court.  If by an erroneous interpretation of the statute the Court holds  
that  it  has  no  jurisdiction,  the  question  would  not,  in  our  judgment,  
operate as res judicata. Similarly by an erroneous decision if the Court  
assumes  jurisdiction  which  it  does  not  possess  under  the  statute,  the  
question  cannot  operate  as  res  judicata  between  the  same  parties,  
whether the cause of action in the subsequent litigation is the same or 
otherwise.
  11. ... Where, however, the question is one purely of law and it relates to  
the  jurisdiction  of  the  Court  or  a  decision  of  the  Court  sanctioning  
something which is illegal, by resort to the rule of res judicata a party  
affected  by  the  decision  will  not  be  precluded  from  challenging  the  
validity  of  that  order  under  the  rule  of  res  judicata,  for  a  rule  of  
procedure cannot supersede the law of the land.

 

          31.3.In the case of Canara Bank v. N.G. Subbaraya Setty, reported in (2018)  

16  SCC  228 the  Hon'ble  Supreme  Court  held  that  an  erroneous  decision  on  a 

question of law which is illegal cannot operate as resjudicata.

  5...However, there are certain notable exceptions to the application of  

the  doctrine.  One  well-known  exception  is  that  the  doctrine  cannot  

impart finality to an erroneous decision on the jurisdiction of a court.  
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Likewise, an erroneous judgment on a question of law, which sanctions  

something  that  is  illegal,  also  cannot  be  allowed  to  operate  as  res  

judicata. 

          31.4.The Hon'ble Supreme Court in the case of Nand Ram v. Jagdish Prasad, 

reported in (2020) 9 SCC 393  has also reiterated the above principles.

          33.3.The  Hon'ble  Two  Judges  Bench  of  the  Supreme  court  in  the  case  of  

Sajjadanashin Sayed Md. B.E. Edr. v. Musa Dadabhai Ummer, reported in (2000)  

3 SCC 350 has profounded the doctrine of the essentiality and necessity to consider  

the plea of resjudicata in the following terms:

18.  In India,  Mulla has referred to similar tests  (Mulla,  15th Edn.,  p.  

104).  The learned  author  says  :  a  matter  in  respect  of  which relief is  

claimed in an earlier suit can be said to be generally a matter “directly  

and substantially” in issue but it does not mean that if the matter is one 

in respect of which no relief is sought it is not directly or substantially in  

issue.  It  may  or  may  not  be.  It  is  possible  that  it  was  “directly  and  

substantially”  in  issue  and  it  may  also  be  possible  that  it  was  only  

collaterally or incidentally in issue, depending upon the facts of the case.  

The  question  arises  as  to  what  is  the test for  deciding  into  which 

category a case falls? One test is that if the issue was “necessary” to be 

decided for adjudicating on the principal issue and was decided, it would  

have to  be treated  as “directly  and substantially”  in  issue and if  it  is  

clear  that  the  judgment  was  in  fact based upon  that  decision,  then  it  

would  be  res  judicata  in  a  latter  case (Mulla,  p.  104).  One  has  to  

examine the plaint, the written statement, the issues and the judgment to 

find  out  if  the  matter  was  directly  and  substantially  in  issue  (Isher  
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Singh v. Sarwan Singh [Isher Singh v. Sarwan Singh, AIR 1965 SC 948]  

and Syed  Mohd.  Salie  Labbai v. Mohd.  Hanifa [Syed  Mohd.  Salie  

Labbai v. Mohd. Hanifa, (1976) 4 SCC 780]  ). We are of the view that  

the above summary in Mulla is a correct statement of the law.

 

          31.5. The said principle laid down in the above case followed by the Hon'ble 

Supreme Court in number of cases and also in the case of  Nand Ram v. Jagdish  

Prasad,  reported  in  (2020)  9  SCC  393  has  reiterated  the  said  principle  in  the 

following manner:

          20......  Which  matters  are  directly  in  issue  and  which  are  only  

collaterally or incidentally in issue, must be determined on the facts of each  

case.  A  material  test  to  be  applied  is  whether  the  court  considers  the  

adjudication of the issue material and essential for its decision.

 

          31.6. In the case of  Jamia Masjid v. K.V. Rudrappa, (2022) 9 SCC 225  the 

Hon'ble  three  judges  Bench  of  the  Supreme  Court  affirmed  the  doctrine  of 

“essentiality  and necessity” profounded by the Hon'ble  two judges  Bench of  the 

Supreme  Court  in  the  case  of  Sajjadanashin  Sayed  Md.  B.E.  Edr. v. Musa 

Dadabhai Ummer, reported in (2000) 3 SCC 350 and has held as follows:

            48. In view of the authorities cited above, the twin test that is used for  
the identification  of  whether an issue has been conclusively  decided in the  
previous suit is:

A. Whether the adjudication of the issue was “necessary” for deciding  
on the principle issue (“the necessity test”); and
B. Whether the judgment in the suit is based upon the decision on that  
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issue (“the essentiality test”).   

 

          31.7.  In  the  case  of  Pandurang  Ramchandra  Mandlik  v.  Shantibai  

Ramchandra Ghatge, reported in 1989 Supp (2) SCC 627 at page 638 it has been  

held as follows:          

16.Section 11 bars the trial of a suit or issue in which the matter directly  

and  substantially  in  issue  has  already  been  adjudicated  upon  in  a  

previous suit. This section applies in terms to cases where the matter in 

issue in a subsequent “suit” was an issue in a “former suit”. A “suit” is  

a proceeding which is commenced by a plaint. As provided in Section 26  

of the CPC every suit shall be instituted by the presentation of a plaint  

or in such other manner as may be prescribed. 
 
18.It is true that Section 11 is now made applicable by the Explanations  
and interpretation to certain proceedings giving more extensive meaning  
to  the  word  “suit”.  In  its  comprehensive  sense  the  word  “suit”  is  
understood to apply to any proceeding in a court of justice by which an 
individual  pursues  that  remedy  which  the  law  affords.  The  modes  of  
proceedings  may  be  various  but  that  if  a  right  is  litigated  between 
parties in a court of justice the proceeding by which the decision of the 
court  is  sought  may be a suit.  But if  the proceeding is of  a summary  
nature not falling within the definition of a suit, it may not be so treated  
for the purpose of Section 11.
 
20.The expression “heard and finally decided” in Section 11 means a  
matter on which the court has exercised its judicial mind and has after  
argument and consideration come to a decision on a contested matter. It  
is  essential  that  it  should  have been heard and finally  decided.  What  
operates  as  res  judicata  is  the  ratio  of  what  is  fundamental  to  the  
decision  but  it  cannot  be  ramified  or  expanded  by  logical  extension.  
In Vithal Yeshwant v. Shikandarkhan Makhtumkhan [AIR 1963 SC 385]  
it has been held by this Court that when a court bases its decision on 
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more than one point, each of which would by itself be sufficient for the  
ultimate decision, the decision on each one of those points would be res  
judicata. In the instant case what were the points specifically urged and 
decided are not clear.
 

          

32.Upon a careful consideration of the above said judgments of the Hon'ble 

Supreme Court, this Court, for the purpose of determining the issue arising in the 

present  case,  deduces  the  following  principles  governing  the  applicability  of 

doctrine of res judicata:

          (i)even  after  the  amendment  introduced  in  the  year  1976,  though  the 

expression "suit" occurring in Section 11 of the Code of Civil Procedure has been 

given an extensive meaning, every proceeding cannot automatically be treated as a 

suit for the purpose of applying the doctrine of res judicata.

          (ii) it  is  the  decision  which  operates  as  res  judicata and  not  every  reason 

recorded in support of that decision:

          (iii)an  erroneous  reasoning  on  a  pure  question  of  law,  which  sanctions 

something that is illegal, also cannot be allowed to operate as res judicata.

          (iv)a decision rendered in ignorance of a statutory provision or passed in total 

disregard of a binding precedent of the Hon'ble Supreme Court on a pure question of 

law does not operate as res judicata. Courts are not precluded from correcting such 

an error merely because the issue had been decided in earlier proceedings. 

          (v)for a finding to operate as res judicata, it must satisfy the tests of necessity 
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and essentiality;  an incidental  or  collateral  observation  which  was not  necessary 

cannot operate as res judicata. An incidental or unnecessary finding cannot operate 

as res judicata when the decision on the principal issue itself does not depend upon 

such finding. This principle applies with greater force where the incidental finding 

is founded upon an erroneous appreciation of the law or a misconstruction of the 

relevant statutory provisions.

          (vi)An erroneous decision on a pure question of law, unrelated to the rights of 

the parties  and founded purely on an erroneous  appreciation or determination  of 

facts  in  the earlier  proceedings,  would not  operate as  res  judicata in subsequent 

proceedings.  Such  a  question  can  even  be  raised  at  the  stage  of  execution, 

particularly where the decree sought to be executed is a nullity. 

          (vii)  Constructive  res  judicata cannot  be applicable  to  the cases  where the 

incidental  finding  is  founded  upon  an  erroneous  appreciation  of  the  law  or  a 

misconstruction of the relevant statutory provisions.

33.  This Court is not called upon to examine the validity of conclusion of  the 

learned  arbitrator  and  his  decision  to  close  claim  petition  of  the  plaintiff.  The 

discussion  in  the  present  case  is  confined  to  the  reasoning  adopted  by  the 

arbitrator in  closing  the  arbitration  proceedings  on  the  ground  that  limitation  

could operate as resjudicata. Moreover, the peculiar facts of the present case cannot 

be overlooked. The present suit  had already been instituted before the competent 
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Civil Court much prior to the appointment of  Arbitrator, filing of claim petition and 

conclusion  of  the  arbitral  proceedings.   More  importantly,  the  termination  of 

arbitration proceeding by the learned Arbitrator contrary to the governing provisions 

of  the  Limitation  Act,  1963,  the  Partnership  Act,  1932,  and the  Arbitration  and 

Conciliation Act, 2015, would constitute an error going to the very jurisdiction of 

the  Arbitrator.  Such  a  determination  is  not  merely  an  erroneous  appreciation  of 

evidence or an error within jurisdiction; where the Arbitrator assumes or declines 

jurisdiction  on  an  erroneous  legal  foundation,  the  resulting  determination  is 

susceptible  to  challenge  as  a  jurisdictional  error  as  held  in  AIR  1966  SC  153 

particularly where the very assumption or exercise of jurisdiction is founded upon a 

legal provision which the Arbitrator had no authority to disregard. A jurisdictional 

error,  going  to  the  root  of  the  authority  of  the  adjudicatory  forum,  can,  in  an 

appropriate  case,  be  questioned  even  in  collateral  proceedings.  When  the 

substantive reliefs  claimed in the suit  have not  previously been adjudicated by a 

competent civil court, there is no justification for relying upon an incidental finding 

of the arbitrator to non-suit the plaintiff on the principle of res judicata. It is well 

settled  that,  even  after  the  amendment  introduced  in  the  year  1976,  though  the 

expression "suit" occurring in Section 11 of the Code of Civil Procedure has been 

given an extensive meaning, every proceeding cannot automatically be treated as a 

suit for the purpose of applying the doctrine of res judicata. The Hon'ble Supreme 
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Court  in  Pandurang  Ramchandra  Mandlik  v.  Shantabai  Ramchandra  Ghatge, 

reported in  AIR 1989 SC 2240, has clearly held that a proceeding of a summary 

nature, which does not fall within the meaning of the expression "suit", cannot be 

treated as a suit for the purpose of Section 11 of the Code. The expression "suit" in 

Section 11 refers to a proceeding instituted in a Court of first instance and is to be 

distinguished from other forms of proceedings. The said principle assumes greater 

significance  in  the  present  case,  where  the  arbitrator  did  not  adjudicate  the 

substantive  rights  of  the  parties  but  merely  recorded  an  incidental  finding  with 

regard to limitation and declined to proceed further on the ground that the dispute 

involved complicated questions requiring judicial adjudication.

34. Even that finding was rendered contrary to the statutory provisions and 

the settled principles governing the commencement of arbitration proceedings and 

dissolution  of  a  partnership.  Such an  incidental  reasoning,  particularly  when the 

arbitrator himself declined to adjudicate the substantive dispute on the ground that it 

required judicial determination, cannot operate as a bar to the present suit. Such an 

incidental or collateral finding, particularly when the substantive dispute itself was 

not  adjudicated,  cannot  constitute  a  bar  under  Section  11  of  the  Code  of  Civil 

Procedure.
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             35.From the  above  reasoning  of  the  arbitrator,  in  the  peculiar  facts  and 

circumstances of the present case, it is clear that the learned Arbitrator has exercised 

jurisdiction  in  a manner contrary to  the statutory scheme as discussed  above,  by 

treating the  initiation and continuation of arbitration as barred by limitation without 

determining  that  the  substantive  claim  itself  was  time-barred  is  erroneous.The 

arbitral proceedings culminated only in the year 2019. Therefore, on the face of the 

record, the claim for dissolution could not have been held to be barred by limitation. 

Such an approach amounts to conflating two distinct causes and two distinct periods 

of limitation as per section 21 of Arbitration and Conciliation Act,2015 .Thus, the 

reasoning  of  the  learned  Arbitrator,  insofar  as  it  proceeds  on  the  basis  that  the 

dispute had already started in the year 2015 and hence,continuation of arbitration 

was  impossible  and  barred  by  limitation  under  article  137  of  limitation  act,  is 

contrary  to  the  statutory  scheme contained  in  Section  21  of  the  Arbitration  and 

Conciliation Act, the reference made by this Court under Section 11 of the said Act, 

Section 4, Article 137 of the Limitation Act, and Section 43 of the Partnership Act. 

and the same  cannot be permitted to determine or foreclose the substantive rights 

which are yet to be adjudicated in the appropriate proceedings.

 

36.Further,  in  this  case  ,the  nature  of  the  order  passed  by  the  learned 

Arbitrator  is  also  of  considerable  significance.  An  order  terminating  arbitral 

62/94

https://www.mhc.tn.gov.in/judis ( Uploaded on: 22/09/2026 08:02:03 pm )



Appeal (CAD) (MD).No.3 of 2025

proceedings under Section 32(2)(c) cannot be treated as an arbitral award merely 

because the Arbitrator has assigned limitation as the reason for such termination. 

Upon considering the Judgement of the Hon'ble Supreme Court in 2025 INSC 1400 

and  other  judgments  it  is  clear  that  the  statutory  scheme  of  Section  32(2)(c)  is 

materially distinct from the making of an arbitral award on the merits of the disputes 

referred to arbitration. Consequently, where the order under Section 32(2)(c) is not 

an arbitral award within the meaning of the Act, the remedy contemplated under 

Section 34 cannot mechanically be treated as the only means by which its legality 

can be examined. To insist upon a Section 34 proceeding against an order which, in 

law,  is  not  an  arbitral  award  would  result  in  applying  a  statutory  remedy  to  a 

proceeding which does not fall within its statutory field. This Court is conscious of 

the  general  principle  that  an  arbitral  award  must  ordinarily  be  challenged  in 

accordance with the procedure prescribed under Section 34 of the Act and that the 

statutory scheme governing arbitral proceedings cannot ordinarily be circumvented. 

However, the present case stands on a different footing.       There was no finding 

that the substantive claim of the claimant, relating to dissolution and rendition of 

accounts and partition of the partnership properties, was itself barred by limitation. 

Such termination therefore cannot be permitted to operate as an impediment to the 

adjudication of the substantive rights of the parties. 
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 37. where an act or order is shown to suffer from a fundamental illegality or 

jurisdictional  infirmity,  the  mere  availing  or  non-availing  the  remedy before  the 

appellate  authority  or  other  statutory  remedy  does  not,  in  every  circumstance, 

preclude  the  competent  Court  from  examining  the  legality  of  such  action, 

particularly where the very foundation upon which the order rests is found to be 

legally unsustainable.The principle enunciated by the Hon'ble Supreme Court in the 

three-Judge Bench decision reported in 1990 (1) SCC 193 wherein it has been held 

that an erroneous decision on a pure question of law, unrelated to the rights of the 

parties and founded purely on an erroneous appreciation or determination of facts in 

the earlier proceedings, would not operate as res judicata in subsequent proceedings 

and that such a question can even be raised at the stage of execution, particularly 

where the decree sought to be executed is a nullity, is applicable to the facts of this 

case. It is relevant to refer paragraph No.26 of the said judgment, which reads as 

follows:

         26.Thus it is settled law that normally a decree passed by a court  

of competent jurisdiction, after adjudication on merits of the rights of  

the  parties,  operates  as  res  judicata  in  a  subsequent  suit  or  

proceedings and binds the parties or the persons claiming right, title  

or interest from the parties. Its validity should be assailed only in an  

appeal or revision as the case may be. In subsequent proceedings its  

validity  cannot  be questioned.  A decree  passed  by a court  without  

jurisdiction over the subject matter or on other grounds which goes to 
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the root of its exercise or jurisdiction, lacks inherent jurisdiction. It is  

a coram non judice. A decree passed by such a court is a nullity and  

is non est. Its invalidity can be set up whenever it is sought to be  
enforced or is acted upon as a foundation for a right, even at the  

stage  of  execution  or  in  collateral  proceedings. The  defect  of  

jurisdiction strikes at the authority of the court to pass a decree which 

cannot be cured by consent or waiver of the party. If the court has  

jurisdiction but there is defect in its exercise which does not go to the  

root of its authority, such a defect like pecuniary or territorial could  

be  waived  by  the  party.  They  could  be  corrected  by  way  of  

appropriate plea at its inception or in appellate or revisional forums,  

provided law permits. The doctrine of res judicata under Section 11  

CPC is founded on public policy. An issue of fact or law or mixed  

question of fact and law, which are in issue in an earlier suit or might  

and ought to be raised between the same parties or persons claiming 

under  them and  was  adjudicated  or  allowed  uncontested  becomes  

final and binds the parties or persons claiming under them. Thus the  

decision of a competent court over the matter in issue may operate as  

res judicata in subsequent suit or proceedings or in other proceedings  

between  the  same  parties  and  those  claiming  under  them.  But  the  

question  relating  to  the  interpretation  of  a  statute  touching  the  

jurisdiction of a court unrelated to questions of fact or law or mixed  

questions does not operate as res judicata even between the parties or  

persons claiming under them. The reason is obvious; a pure question  

of law unrelated to facts which are the basis or foundation of a right,  

cannot  be  deemed  to  be  a  matter  in  issue.  The  principle  of  res  

judicata  is  a  facet  of  procedure  but  not  of  substantive  law.  The  
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decision on an issue of law founded on fact in issue would operate as  

res  judicata.  But when the law has since the earlier  decision  been 

altered  by  a  competent  authority  or  when  the  earlier  decision  

declares a transaction to be valid despite prohibition by law it does  

not operate as res judicata. Thus a question of jurisdiction of a court  

or of a procedure or a pure question of law unrelated to the right of  

the parties founded purely on question of fact in the previous suit, is  

not  res  judicata  in  the  subsequent  suit.  A  question  relating  to 

jurisdiction  of  a  court  or  interpretation  of  provisions  of  a  statute  

cannot be deemed to have been finally determined by an erroneous  

decision of a court. Therefore, the doctrine of res judicata does not  

apply  to  a  case  of  decree  of  nullity.  If  the  court  inherently  lacks  

jurisdiction  consent  cannot  confer  jurisdiction.  Where  certain  

statutory rights in a welfare legislation are created, the doctrine of  

waiver  also  does  not  apply  to  a  case  of  decree  where  the  court  

inherently lacks jurisdiction.

 

38.Applying  the  aforesaid  principles  to  the  facts  of  the  present  case,  this 

Court is of the considered view that the failure to institute or pursue a proceeding 

under  Section  34  cannot  operate  as  an  absolute  bar  to  the  examination  of  the  

legality of the order passed under Section 32(2)(c), since the said order, properly 

construed,  is  not  an  arbitral  award  attracting  the  statutory  challenge  mechanism 

under Section 34

 39.  In the present  suit,  no question  of  the limitation  was either  raised or 
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arose. Suit for relief of partition of the partnership properties, rendition of account, 

dissolution of partnership firm as per Section 43 of Partnership Act, is within the 

period  of  limitation  from  the  date  of  notice  of  the  intention  of  dissolution  of 

partnership firm i.e., on 03.03.2017 as per Article 137 of the Limitation Act. In view 

of the aforesaid circumstances, the finding of the learned Trial Judge that the issues 

had  already  been  adjudicated  in  the  arbitration  proceedings  and  that  the  same 

operated as resjudicata  to the present suit is not legally correct. The issue before the 

trial Court is whether, on the date of institution of the present suit, the reliefs sought 

therein were barred by limitation or otherwise did not arise since it had been filed 

with  in  period  of  limitation  from the  date  of  issuance  of  notice.Therefore,  Such 

reasoning, in the considered view of this Court,  is ex-facie illegal and cannot be 

treated as resjudicata 

40. Accordingly, the finding of the arbitrator, insofar as it relates to limitation, 

cannot operate as res judicata against the plaintiff in the present suit. The trial Court 

was,  therefore  not  justified  in  not  considering  the  maintainability  of  the  suit 

independently  on  the  basis  of  the  pleadings  and  the  cause  of  action  disclosed 

therein.  The  trial  Court  should  not  have  treated  the  incidental  finding  of  the 

arbitrator as conclusively determining the plaintiff's substantive rights.

41.Based  upon  the  said  arbitral  termination  order,  the  defendant  filed  an 

application  under  Order  VII  Rule  11  CPC  before  the  learned  Principal  District 

67/94

https://www.mhc.tn.gov.in/judis ( Uploaded on: 22/09/2026 08:02:03 pm )



Appeal (CAD) (MD).No.3 of 2025

Judge,  Theni,  seeking  rejection  of  the  plaint  on  the  ground  that  the  learned 

Arbitrator  had rejected the claim made by the plaintiff  and the same was for  all 

practical  purpose  become  final  and  conclusive.  It  is  stated  in  the  petition  for 

rejection of plaint, since the matter   was already referred to the learned arbitrator 

and the arbitrator  terminated the proceedings  and there is  nothing in the suit  for 

adjudication  and  therefore,  the  Court  has  to  strike  out  the  plaint.  The  said 

application for rejection of the plaint was dismissed by the learned Principal District 

Judge  vide  order  dated  11.02.2021.  Aggrieved  by the  said  order,  the  defendant 

approached  this  Court  in  C.R.P.(MD).No.1324  of  2021.  This  Court,  after 

considering the rival submissions, including the effect of the finding recorded by the 

learned arbitrator, declined to accept the contention of the defendant and directed 

the learned trial Court to proceed with the suit and adjudicate upon the plaintiff's 

entitlement  to  the  reliefs  claimed  therein.  The  operative  portion  of  the  order  in 

C.R.P.(MD).No.1324 of 2021 dated 22.10.2021 reads as follows:

                  9.The respondent herein/plaintiff   has filed counter in I.A.No.1 
of 2020 and stated that already he has filed a suit in O.S.No.1 of 2016 on  
the file of the District Munsif Court, Periyakulam. As per the direction of  
this Court, she has filed a claim petition before the Arbitrator in C.P.No.
145  of  2019  the  same  was  dismissed  as  barred  by  limitation.  The  
respondent herein has filed Ar.O.P.No.32 of  2020 and the petition is still  
pending.
 

10. But, now partnership deed is not in existence. As per Clause 14  
of the agreement,  she sent  a notice to the petitioner and dissolved the  
partnership. Therefore, the suit is maintainable. Further, the Arbitrator  
also stated in his findings that judicial trial is necessary for the dispute.
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11.  There  is  no  doubt,  even  though  a  partnership  dissolved   the  
agreement for arbitration is still exists. The Section 8(1) of Arbitration  
Act, is extracted hereunder:
“Power  to  refer  parties  to  arbitration  where  there  is  an  arbitration  
agreement.-
(1) A judicial authority, before which an action is brought in a matter  
which is the subject of an arbitration agreement shall, if a party to the  
arbitration agreement or any person claiming through or under him, so  
applies not later than the date of  submitting his first  statement on the  
substance of the dispute, then, notwithstanding any judgment, decree or  
order of the Supreme Court or any Court, refer the parties to arbitration  
unless it finds that prima facie no valid arbitration agreements exists. ”
12.  The  revision  petitioner/defendant  has  filed  written  statement  on  
11.12.2017. The revision petitioner has not filed any petition to invoke  
Section 8 of  Arbitration Act before filing written statement.
 
The  revision  petitioner/defendant  has  filed  the  petition  in  I.A.No.1  of  
2020 in O.S.No.21 of 2017, under Order 7 Rule 11 of Civil Procedure  
Code to  reject  the  plaint.  The revision  petitioner  can file  rejection  of  
plaint  only  on  the  ground  stated  under  Order  7  Rule  11  of  Civil  
Procedure Code.
 
16.  As  per  his  contention  already  the  respondent/plaintiff  approached  
Arbitration as per arbitration clause in the partnership deed. Therefore,  
the respondent/plaintiff can seek remedy only before the Arbitration.
19. Further, the Arbitrator himself observed that judicial trial is  
necessary to solve the dispute between the parties.
20. In W.P.(MD)No.6791 of 2020, this Court has also observed that the  
civil  suit  in  O.S.No.21  of  2017  pending  on  the  file  of  the  Principal  
District Court, Theni to be disposed within three months and it was also  
observed that the dispute will be resolved after the disposal of civil suit.

 

16. The learned Principal District  Judge, Theni has dismissed  

the I.A.No.1 of 2020 in O.S.No.21 of 2017, on the following grounds:

  32.  From the  foregoing  it  is  clear  that  the  claim before  the  Learned  

Arbitrator is not disposed of on merits. Further even in the order dated  

20.03.2020  passed  in  the  claim  petition  by  the  Learned  Arbitrator  the  
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Learned Arbitrator has opined that “...but at the same time to arrive and  

to decide that whether the claimant invested capital or contributed landed  

properties into the business of the firm and whether the claimant is having  

any  rights  over  the  properties  of  the  firm  or  not  a  judicial  trial  is  

essentially required.
  22. The revision petitioner has also gave a police complaint against the  

respondent for trespass. The main question is that whether the respondent  

has also invested for the firm and the respondent is also entitled for ½ 

share. The issue can be decided only by the Civil Court.
  23. The learned Principal District Judge, Theni, has rightly dismissed the  

I.A.No.1 of 2020 in O.S.No.21 of 2017. This Court has no valid reason to  

interfere with the order passed by the Court below.

24. Finally, this Civil Revision Petition is dismissed by confirming the  

order, dated 11.02.2021 passed by the learned Principal District Judge,  

Theni,  in  I.A.No.1  of  2020  in  O.S.No.21  of  2017.  No  Costs.  

Consequently, connected miscellaneous petition is closed.

41.1.The said  order  was  thereafter  challenged  by the  defendant  before  the 

Hon'ble Supreme Court by way of filing a Special Leave Petition in S.L.P.(c).No.

21063  of  2021  and  the  Hon'ble  Supreme  Court  also  confirmed  the  same  on 

25.04.2022 by passing the following order:

 Heard the learned counsel for the petitioner.
In  exercising  of  our  jurisdiction  under  Article  136  of  the  

Constitution, we do not find any ground to interfere with the order  

passed by the High Court. The special Leave Petition is, accordingly,  
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dismissed.

41.2.Subsequently, for similar relief another I.A., has been filed to strike out 

the plaint. The same was also dismissed. The above said facts are admitted by D.W.

1 and the relevant portion of evidence of D.W.1 is as follows:

 ,e;j gpuhij epuhfhpf;f  ntz;Lk;  vd  I.A.1/2020  kDit 
jhf;fy; bra;njd; vd;why; rhpjhd;/ me;j 11/02/2021 md;W js;Sgo 

bra;ag;gl;lJ  vd;why;  rhpjhd;/  me;j  cj;juit  vjph;j;J 

cah;ePjpkd;wj;jpy;  xU rPuha;t[  kD 1324-2021  jhf;fy;  bra;J mJ 

fle;j  11/02/2021  md;W  js;Sgo  bra;ag;gl;lJ  vd;why;  rhpjhd;/ 

jw;nghJ vd;dplk; fhl;lg;gLk; cj;jut[ efy; mJ jhd;/ me;j rPuha;t[ 

kD 1324-2021. 22/10/2021?k; njjpapl;l cj;jut[ efy; th/rh/M/22 Mf 

FwpaPL  bra;ag;gLfpwJ/  me;j  cj;jutpd;  nghpy;  cr;rePjpkd;wj;jpy; 

Special  Leave  Petition 21063/2021  kD jhf;fy;  bra;J  25/04/2022 

md;W  js;Sgo  bra;ag;gl;lJ  vd;why;  rhpjhd;/  ,';F  fhl;lg;gLk; 

cj;jut[[ efy; mJ vd;why; rhpjhd;/ me;j cj;jut[ efy; th/rh/M/?23 

Mf FwpaPL bra;ag;gLfpwJ/ cr;rePjpkd;wk; tiu brd;W ehd; nghl;l 

kD js;Sgo bra;ag;gl;l gpd;g[k; me;j cj;juit kiwj;J. kWgoa[k; 

gpuhij epuhfhpf;f nfhhp ehd; jhf;fy; bra;a nfhhpa kD nfhg;gpw;F 

vLf;fhky; jpUg;gg;gl;lJ vd;why; "hgfkpy;iy/ nfhg;gpw;F vLf;fhky; 

jpUg;gg;gl;lij  vjph;j;J  cah;ePjpkd;wj;jpy;  CRP.(MD).No.513/2022 
jhf;fy;  bra;njd;  vd;why;  tHf;fwp"iuf;  nfl;lhy;  jhd; 

bjhpa[k;/  ,';F fhl;lg;gLk;  CRP.No.513/2022  cj;jut[  efypy;  vd; 
kD js;Sgo bra;ag;gl;L vdf;F U:/10.000-? mguhjk; tpjpf;fg;gl;lJ 

vd;why; rhpjhd;/
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42.The said order of this Court was thereafter challenged before the Hon'ble 

Supreme Court in the SLP proceedings. After issuing notice both parties were heard 

and the Hon'ble Supreme Court did not interfere with the order passed by this Court. 

It is a well-settled principle of law that, once an issue has attained finality between 

the parties and the said determination has been confirmed by the competent courts, 

the  same issue  cannot  be repeatedly re-agitated  in  subsequent  stage  of  the same 

proceedings arising out of the same cause of action in view of the principles of res 

judicata,  finality of adjudication and estoppel  by record. Once such an issue has 

attained finality, the same parties cannot be permitted to re -agitate the very same 

issue at a subsequent stage of the proceedings. This principle has been recognised 

by the Hon'ble Supreme Court in Satyadhyan Ghosal v. Deorajin Debi, AIR 1960 

SC 941, subsequently reiterated inY.B. Patil v. Y.L. Patil, (1976) 4 SCC 66 and 

Ishwar Dutt v. Collector (LA), (2005) 7 SCC 190 etc
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Satyadhyan Ghosal v. 
Deorajin Debi, AIR 1960 
SC 941 

Y.B. Patil v. Y.L. Patil, 

(1976) 4 SCC 66

Ishwar Dutt v. Collector (LA), 

(2005) 7 SCC 190

8.  The  principle  of  res 
judicata  applies  also  as 
between  two  stages  in 
the same litigation to this 
extent  that  a  court, 
whether the trial court or 
a higher court  having at 
an earlier stage decided a 
matter  in  one  way  will 
not  allow  the  parties  to 
re-agitate  the  matter 
again  at  a  subsequent 
stage  of  the  same 
proceedings...

4.  It  is  well  settled  that 
principles of res judicata can be 
invoked  not  only  in  separate 
subsequent  proceedings,  they 
also get attracted in subsequent 
stage of the same proceedings. 
Once  an  order  made  in  the 
course  of  a  proceeding 
becomes  final,  it  would  be 
binding at the subsequent stage 
of that proceedings 

14..  ........The  principle  of  res 
judicata,  as  is  well  known,  would 
apply  in  different  proceedings 
arising  out  of  the  same  cause  of 
action  but  would  also  apply  in 
different  stages  of  the  same 
proceedings.  As the  judgment  and 
order  passed  in  CWP  No.  510  of 
1985 [ CWP No. 510 of 1985 dated 
9-9-1985]  attained finality,  we are 
of the opinion that the respondents 
herein  could  not  have  raised  any 
contention  contrary  thereto  or 
inconsistent  therewith  in  any 
subsequent proceedings........

43.The above principles squarely apply  to the facts of the present case.  The 

finding  recorded  by  the  arbitrator  on  limitation  could  not  have  been  treated  as 

conclusive  adjudication  so  as  to  terminate  the  present  suit.  This  Court,  after 

considering the attendant circumstances, confirmed the dismissal of the application 

seeking rejection of the plaint. Thus, civil suit is always maintainable. Accordingly, 

the finding of the learned trial  Judge that  the plaintiff's  claims for  dissolution of 

partnership, rendition of accounts and consequential injunction are barred solely on 

the  basis  of  the  arbitrator's  earlier  observation  regarding  limitation  is  legally 

unsustainable. The said finding is contrary to the earlier orders passed by the learned 

trial Court and this Court in C.R.P. No.1324 of 2021  confirmed in SLP (CIVIL) 
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S.L.P.(c).No.21063 of 2021 dated on 25.04.2022, which had already directed that 

the suit should proceed to trial on the plaintiff's entitlement to the reliefs claimed. 

The impugned finding, therefore, cannot be sustained and the same amounts to re-

agitation of the very same issue and it would not be permissible. 

44.Discussion on Order II Rule 2 CPC:

44.1.To test the finding of the learned trial Judge  under Order II Rule 2 CPC 

on the basis of the arbitration award , it is relevant to refer  the principles laid down 

by the Privy Council in the case of Mohd. Khalil Khan v. Mahbub Ali Mian (Privy 

Council),  the  Hon'ble  Supreme Court  Gurbux  Singh  v.  Bhooralal (CB)  and the 

subsequent decisions Hon'ble Supreme Court, Hon'ble five members judges of full 

bench judgment of the Allahabad High Court reported in AIR 1977 All 211 (FB).

44.2. In the case of Mohd. Khalil Khan v. Mahbub Ali Mian reported in AIR 

1949 PC 78, the Privy Council summarized the following principles to test the cases  

falling under Order II Rule 2 of C.P.C., which reads as follows:

44.2.1.The principles laid down in the cases thus far discussed may be 

thus summarized : 
(1.) the correct test in cases falling under Or. 2, r. 2, is “whether the  

claim in the new suit is,  in  fact, founded on a cause of action distinct 

from that  which  was  the  foundation  for  the  former  suit.”  (Moonshee  

Buzloor Ruheem v. Shumsoonnissa Begum50.) 
(2.) The cause of action means every fact which will be necessary for the  
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plaintiff  to  prove,  if  traversed,  in  order  to  support  his  right  to  the  

judgment. (Read v. Brown51.)
 (3.) If the evidence to support the two claims is different, then the causes  

of action are also different. (Brunsden v. Humphrey52.) 
(4.) The causes of action in the two suits may be considered to be the  

same if in substance they are identical. (Brunsden v. Humphrey53.) 
(5.) The cause of action has no relation whatever to the defence that may 

be set up by the defendant, nor does it depend on the character of the  

relief prayed for by the plaintiff. It refers “to the media upon which the  

plaintiff asks the Court to arrive at a conclusion in his favour.” (Muss.  

Chand  Kour v. Partab  Singh54.)  This  observation  was  made  by Lord 

Watson in a case under s. 43 of the Act of 1882 (corresponding to Or. 2, 

r. 2), where plaintiff made various claims in the same suit. 

44.3.The  Hon'ble  Constitution  Bench of  the  Supreme Court  in  the case  of  

Gurbux Singh v. Bhooralal  reported in  AIR 1964 SC 1810 has laid the essential 

Principles  to hold the subsequent  suit  is  bared under  Order II  Rule 2 of C.P.C., 

which reads as follows:

6.  In order that a plea of a Bar under Order 2 Rule 2(3) of the  

Civil Procedure Code should succeed the defendant who raises the plea  

must make out; (i) that the second suit was in respect of the same cause  

of action as that on which the previous suit was based; (2) that in respect  

of that cause of action the plaintiff was entitled to more than one relief;  

(3) that being thus entitled to more than one relief the plaintiff, without  

leave obtained from the Court omitted to sue for the relief for which the  
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second suit had been filed.
 

44.4.In the case of Sardar Balbir Singh v. Atma Ram Srivastava,(5 judges 

Full bench AIR 1977 All 211 it was held as follows:

63.... There is, however, a distinction between ‘cause of action’ and the 

‘right of action’. These terms are not synonymous and interchangeable.  

A right  of  action  is  a  right  to  presently  enforce  a  cause  of  action  a 

remedial  right  affording redress  for  the infringement  of  a legal  right  

belonging to some definite person;  a cause of action is the operative  

facts which give rise to such right of action. The right of action does not  

arise until the performance of all conditions precedent to the action, and  

may be taken away by the running of the statute of limitations through 

an estoppel, or by other circumstances which do not affect the cause of  

action. There may be several right of action and one cause of action and 

rights may accrue at different times from the same cause.

44.5.Upon  a  careful  consideration  of  the  foregoing  principles,  and  for  the 

purpose of determining the issue arising in the present case, this Court deduces that 

the following conditions must coexist for the bar under Order II Rule 2 of the Code 

of Civil Procedure to operate:

(1)The correct test in cases falling under Order 2, Rule 2 is “whether the claim 

in the new suit is in fact founded upon a cause of action distinct from that which 

was the foundation for the former suit”.
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(2)The  cause  of  action  means  every  fact  which  will  be  necessary  for  the 

plaintiff to prove if traversed in order to support his right to the judgment.

(3)If the evidence to support the two claims is different, then the causes of 

action also are different.

(4) The cause of action in the two suits may be considered to be the same if in 

substance they are identical.

(5)The cause of action has no relation whatsoever to the defence that may be 

set up by the defendant nor does it depend upon the character of the relief prayed for 

by the plaintiff.

(6) the relief claimed in the subsequent proceeding must have been available 

to the plaintiff on the date of institution of the earlier proceeding but was omitted 

 and the leave of the Court was not obtained.

(7)One  of  the  tests  is  whether  the  claim in  the  subsequent  suit  is  in  fact 

founded upon a cause of action distinct from that which was the foundation of the 

former suit. If the answer is in the affirmative, the bar does not apply.

44.6.Applying the above principles to the facts of the present case, this Court 

finds that the earlier suit was instituted solely for a decree of permanent injunction 

restraining the other partner from alienating the partnership properties in violation 

of  the terms of  the partnership  and to  prevent  fraudulent  alienation  thereof.  The 
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cause  of  action  for  that  suit  was  confined  to  the  threatened  alienation  of  the 

partnership  assets.  Similarly,  the  arbitration  claim  was  confined  to  the  reliefs 

relating to dissolution of the partnership and recovery of the amounts claimed by the 

claimant. The plaint in the present suit specifically states that, despite the pendency 

of  the  earlier  proceedings,  the  defendant  continued  to  alienate  the  partnership 

properties. Consequently, while excluding the properties already sold, the plaintiff 

sought  dissolution  of  the  partnership  and  division  of  the  remaining  partnership 

assets. Thus, the causes of action in the two suits are entirely distinct. The earlier 

suit  was  founded  upon  the  threatened  alienation  of  the  partnership  properties, 

whereas the present suit arose only after the issuance of the notice dissolving the 

partnership and the consequent breakdown of the relationship between the partners. 

It  is  a well-settled principle of law that  dismissal  or pendency of a suit  for bare 

injunction  does not  preclude the institution  of a subsequent  suit  founded upon a 

different  and subsequent cause of action seeking declaration, dissolution or other 

substantive reliefs. Consequently, neither Section 11 of the Code of Civil Procedure 

nor Order II Rule 2 CPC is attracted to the facts of the present case.

 

          45.Order  II  Rule  2  CPC can be  invoked  only when the  subsequent  suit  is 

founded upon the very same cause of action as stated in the earlier  suit  and the 

plaintiff  had omitted to  claim a relief  which  had already accrued on the date  of 
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institution  of  the  earlier  suit.  Since  the  cause  of  action  for  dissolution  of  the 

partnership  arose only upon issuance  of  the dissolution  notice  dated 03.03.2017, 

long after  the institution of O.S.No.1 of 2016,  the plaintiff  cannot  be non-suited 

under Order II Rule 2 CPC. Subsequently, after the present suit had already been 

instituted, this Court allowed C.R.P.(MD).No.49 of 2017 and directed the parties to 

pursue the remedy of arbitration in terms of the arbitration clause. Pursuant thereto, 

the  earlier  injunction  suit  came  to  be  closed.  Thereafter,  the  defendant  himself 

initiated  proceedings  under  Section  11  of  the  Arbitration  and  Conciliation  Act, 

1996, before this Court seeking appointment of an Arbitrator. Upon appointment of 

the learned Arbitrator, the plaintiff also presented her claims before the Arbitrator 

seeking dissolution of the partnership and other consequential  reliefs.  During the 

pendency  of  the  arbitral  proceedings,  however,  the  present  commercial  suit  was 

already pending before  the competent  Civil  Court.  The learned Arbitrator,  while 

recording a categorical finding that the disputes involved complicated questions of 

fact  and  law  requiring  Judicial  Trial,  nevertheless  proceeded  to  terminate  the 

Arbitral  proceeding holding that  the claim for  dissolution of the partnership  was 

barred by limitation.

46.The present proceedings,  on the other hand, seek comprehensive reliefs, 

namely, a declaration that the partnership stands dissolved, rendition of accounts, 
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partition and  allotment  of  the  plaintiff's  half  share  in  the  partnership  properties, 

recovery  of  the  amounts  due  to  her,  and  a  consequential  permanent  injunction 

restraining alienation of the suit properties.

47.The reliefs claimed in the present suit and the reliefs claimed in the earlier 

are not one and the same.

48. The cause of action for that suit was confined to the threatened alienation 

of the partnership assets. Similarly, the arbitration claim was confined to the reliefs 

relating to dissolution of the partnership and recovery of the amounts claimed by the 

claimant.

49.The present proceedings,  on the other hand, seek comprehensive reliefs, 

namely, a declaration that the partnership stands dissolved, rendition of accounts, 

partition  and  allotment  of  the  plaintiff's  half  share  in  the  partnership  properties, 

recovery  of  the  amounts  due  to  her,  and  a  consequential  permanent  injunction 

restraining alienation of the suit properties. Thus, the cause of action for the earlier 

suit, the arbitration proceedings, and reliefs in the the present suit are distinct and 

founded on different factual and legal basis.

50.Consequently, the essential constituents for invoking the bar under Order 
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II Rule 2 CPC are conspicuously absent. Equally, the finding of the learned Trial 

Judge that the suit is barred by the principles of res judicata is unsustainable, as the 

issues  directly  and substantially  in  issue  in  the present  proceedings  were neither 

finally adjudicated nor decided in the earlier proceedings.

 

51.The learned Trial Judge failed to examine the true scope and applicability 

of Order II Rule 2 CPC and the doctrine of  res judicata in the light of the settled 

principles  governing  their  application.  The  impugned  finding,  therefore,  suffers 

from a clear error of law and cannot be sustained. Accordingly, the said finding is 

set aside.

52.Discussion on the framing of issues:

52.1.In  the  suit  filed  before  the  learned  Principal  District  Court,  Theni, 

seeking  dissolution  of  the  partnership  and  other  consequential  reliefs,  namely, 

O.S.No.21 of 2017, (subsequently renumbered as  C.S.No.1 of 2024,) the suit was 

instituted with the reliefs for partition and dissolution of the partnership within the 

period of limitation on 24.04.2017 from the issuance of Notice of dissolution on 

03.03.2017.

53.There was no issue framed in the present suit with regard to whether the 

claim forming the subject matter of the suit was barred by limitation. In this aspect,it 
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is relevant to extract Issues framed by the learned Trial Judge in paragraph Nos.4 

and 5 of impugned judgment: 

1.Whether the plaintiffs are entitled for declaration as prayed for?

2.Whether the plaintiffs are entitled for remedy for rendition of accounts?

3.Whether the plaintiffs are entitled for the relief sought for in the plaint?

 4.What are the relief the plaintiffs are entitled to?

5.Though the matter was posted for framing of additional issues on the memo 

filed by the defendant counsel, no additional issues were framed by the Court.

53.1.From a reading of paragraphs 4 and 5, there is no indication that any 

issue was framed with regard to  res judicata or the bar under  Order II Rule 2 

CPC.  Therefore,  without  framing  the  necessary  issues,  the  learned  Trial  Judge 

proceeded to hold that the suit was barred under Order II Rule 2 CPC and by the 

principles of res judicata. In the considered opinion of this Court, such a finding 

cannot be legally sustained. 

54.Issues are the back bone of the suit. The framing of issues, therefore, has a 

very important bearing on the trial and decision of a case. Firstly, it is the issues 

framed and not the pleadings that guide the parties in the matter of leading evidence.

55.Res judicata, bar under Order II Rule 2 of C.P.C., are all issues of law and 
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depends upon facts to be investigated. More particularly, the question of the said 

issue already held against  the defendants in his application filed under Order VII 

Rule 11 to strike out the plaint on the said grounds. Hence, the learned trial Judge 

ought to have framed the issues. In the absence of any such issue, the learned Trial 

Judge ought not to have relied upon the findings in the arbitration proceedings to 

conclude that the plaintiff's claim was barred by limitation. Therefore, the approach 

adopted  by the  learned Trial  Judge  in  treating  the  termination  of  the  arbitration 

proceedings as a bar to the adjudication of the issues arising for consideration in the 

present suit is not legally sustainable.

 

56.Conclusive finding: 

56.1.The  records  disclose  a  prolonged  journey  of  litigation  in  which  the 

appellant,  an  elderly  lady  aged  about  70  years,  has  been  compelled  to  pursue 

multiple  proceedings  to  safeguard  her  lawful  rights  in  the  partnership.  Having 

invested substantial funds in the partnership firm, she legitimately expected that her 

share in the partnership assets would be duly protected. However, the respondent, 

instead  of  safeguarding the partnership  assets,  proceeded to alienate  them to the 

prejudice of the appellant's interest. Apprehending further alienation, the appellant 

initially instituted a suit for permanent injunction restraining the respondent from 

alienating  the  partnership  properties.  The  respondent,  however,  questioned  the 
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maintainability of the suit by invoking the arbitration clause and filed an application 

under  Section  8 of  the  Arbitration  and Conciliation  Act,  1996.  Though the  said 

application  was  dismissed  by  the  Trial  Court,  the  respondent  preferred  a  Civil 

Revision  Petition  before  this  Court.  During  the  pendency  of  the  revision 

proceedings, the respondent continued to alienate the partnership properties while 

simultaneously  disputing  the  appellant's  contribution  to  the  partnership  and 

contending that the properties had been acquired exclusively from his own funds 

and did not constitute partnership assets, notwithstanding the documentary evidence 

produced by the appellant. Faced with the continuing alienations and the necessity 

of securing comprehensive reliefs, the appellant instituted the present suit seeking 

dissolution of the partnership,  rendition of accounts,  partition of her share in the 

partnership properties, recovery of the amounts due, and a consequential injunction 

restraining  further  alienation of the remaining properties.  Subsequently, the Civil 

Revision  Petition  was  allowed,  and  the  parties  were  directed  to  resolve  their 

disputes  through  arbitration.  Thereafter,  at  the  instance  of  the  respondent,  an 

Arbitrator was appointed under Section 11 of the Arbitration and Conciliation Act 

by  this  Court.  The  records  further  disclose  that  the  respondent  simultaneously 

sought rejection of the present suit plaint under Order VII Rule 11 CPC and she was 

unable  to  continue  the  present  suit  proceeding.  Therefore,  in  view  of  the 

appointment  of  arbitrator,  the  appellant  had  to  face  parallel  proceedings  by 
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presenting  her  claim  before  the  learned  Arbitrator  without  any  other  practical 

alternative  to  arrest  the  continuous  mischief  of  alienation  of  properties  of 

partnership.  The  learned  Arbitrator,  while  observing  that  the  disputes  involved 

mixed questions of fact and law, ultimately dismissed the claim by holding that it 

was barred by limitation. Thereafter, the arbitral award was placed before the Trial 

Court in the present suit. The learned Trial Judge, placing reliance upon the arbitral 

award, dismissed the suit by holding that it was barred by limitation, Order II Rule 2 

CPC, and the principles of res judicata. 

56.2.  The  chronology  of  events  unmistakably  demonstrates  that  appellant 

cannot be blamed for multiplicity of proceedings. Each proceeding was necessitated 

by the respondent's deliberate selling of the partnership properties, his challenge to 

the maintainability of the civil proceedings on the strength of the arbitration clause, 

and the procedural directions issued by the Courts. The appellant cannot, therefore, 

be  penalised  for  diligently  pursuing  the  following  remedies  that  the  procedural 

developments compelled her to adopt:
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Prayer in O.S.No.21 of 2017 on the file 
of  the  Principal  District  and  Sessions 
Court, Theni

O.S.No.1  of 
2016

Prayer in claim petition No.145 of 2019

a)For  declaration  that  the  partnership 
deed of nPRV properties was dissolved 
in  pursuance  of  notice  dated 
03.03.2017 sent by the plaintiff  to the 
defendant  with  effect  effect  from the 
date  of  receipt  of  the  notice  on 
04.03.2017.

  b)For  directing  the  defendant  to 
render the true and proper accounts in 
respect of the said partnership deed in 
respect of all transaction including sale 
and purchase of properties.

  c)To  pass  a  preliminary  decree  for 
partition in respect of the allotment of 
half  share  of  the  plaint  schedule 
properties after  deleting the properties 
sold by the defendant.

   d)To  pass  decree  for  permanent 
injunction  restraining  the  defendant 
from  any  way  alienating  and 
encumbering  the  plaint  schedule 
properties  by  suppressing  the 
dissolution  of  partnership  deed  or  by 
claiming the plaint schedule properties 
as his absolute properties.

    e)To direct the defendants to pay the 
cost of the suit to the plaintiff.

    f)To pass  any other  relief  for  the 
stage and circumstances of the case as 
deemed fit and thus render justice.

m)  gpuhJ 
nrhj;Jf;fspy; 
Nghlg;gl;Ls;s 
kidaplq;fi
s  gpujpthjp 
NeubahfNth 
gth; 
Vn[d;Lfs; 
%ykhfNth 
nkhj;jkhfNth 
jdpj;jdpahfN
th  xj;jp  <L 
fpiuak; 
Nghd;w vt;tpj 
tpy;yq;fq;fS
k; 
Vw;gLj;jhky;  
,Uf;f 
gpujpthjpf;F 
vjpuhf epue;ju 
epiyAj;Jf; 
fl;lis 
ghpfhuk; 
toq;fpAk;.

Therefore, it is most humbly prayed that this 
Hon'ble Tribunal may be pleased

 a)  to  declare  that  the  partnership  firm 
namely  PRV  properties  is  dissolved  with 
effect  from  03.03.2017  being  the  date  on 
which the Notice of Dissolution was issued 
by the Claimant in accordance with law.

  b.Order winding up of the partnership firm 
PRV properties in accordance with law.

   c.To pass order appointing receiver to do 
all the acts and deeds completely effectively, 
legally to  windup the  business  of  the  firm 
PRV Properties in accordance with law.

    d.To  settle  the  accounts  of  the  firm 
between the claimant and respondent and to 
give a credit of a sum of Rs.6,99,86,000/- to 
the  claimant  being the  amount  contributed 
by the claimant to the partnership firm and 
also  to  give  credit  to  the  entire  sale 
consideration  received  by  the  respondent 
towards  sale of  plots  including the sum of 
Rs.1,01,57,156/- while settling the accounts 
of the firm.

   e.To direct the respondent to pay the cost 
of the arbitral proceedings and 

    f.To pass such other and further orders as 
this  Hon'ble  Tribunal  may  deem  fit  and 
proper in the facts and circumstances of the 
case and thus render justice.

56.3.This  Court  is  also  conscious  of  the  fact  that  the  appellant,  despite 

possessing a substantial and prima facie legitimate claim over the partnership assets, 

has  been  compelled  to  face  the  protracted  litigation  for  several  years  without 

enjoying the fruits of her investment. None of the prayer was granted at any stage of 

the proceedings. Firstly, the injunction suit was filed and she was asked to file an 
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Arbitration claim and the same was dismissed  as  barred by limitation even after 

observing that all the disputes are to be adjudicated only in Judicial Trial. This is 

contrary  to  the  settled  legal  position.  Subsequently,  the  present  suit  was  also 

dismissed stating that the arbitrator dismissed the claim as barred by limitation. In 

view of the factual circumstances, it is clear that none of the proceedings initiated 

by the plaintiff, an uneducated lady, resulted in an adjudication on the merits of her 

claim. At the same time, the defendant had defiantly sold away more than 40% of 

the  properties  belonging  to  the  partnership  firm.  In  the  said  circumstances,  this 

Court is inclined to entertain the appeal suit and decide the same on merits. This is 

not a case to be viewed through the prism of procedural technicalities alone. More 

particularly,  the  plaintiff  is  an  illiterate  woman even  as  per  the  evidence  of  the 

defendant, which reads as follows:

thjp  gbf;fhj  ifnaOj;J  kl;Lk;  Nghlf;$ba  egh;  vd;why; 

rhpjhd;.  Mjdhy;  jhd;  ehd;  thjpia  gy;NtW  topfspy;  Nkhrb 

nra;J Vkhw;wpAs;Nsd; vd;why; rhpay;y.

56.4.Having regard to the totality of the circumstances, this Court is satisfied 

that  this  is  an  exceptional  case  warranting  the  exercise  of  its  equitable  and 

supervisory jurisdiction to prevent a manifest failure of justice and the application of 

principle of “justice, equity and good conscience" as propounded by the Hon'ble 
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Constitution Bench of the supreme court in the case of  Muralilal vs. Dev Karan 

reported  in  AIR 1965  SC 225 followed  by the  other  Constitution  Bench  of  the 

Supreme Court in the case of M.Siddiq vs. Suresh Das reported in 2020 (1) SCC 1 and the 

relevant paragraph is as follows:

1022....  Where  the  existing  statutory  framework  is  inadequate  for  

courts  to  adjudicate  upon  the  dispute  before  them,  or  no  settled  

judicial  doctrine  or  custom  can  be  availed  of,  courts  may 

legitimately  take  recourse  to  the  principles  of  justice,  equity  and  

good conscience to effectively and fairly dispose of the case. A court  

cannot  abdicate  its  responsibility  to  decide  a  dispute  over  legal  

rights  merely  because  the  facts  of  a  case  do  not  readily  submit  

themselves to the application of the letter of the existing law. Courts  

in  India  have  long  availed  of  the  principles  of  justice,  good  

conscience  and  equity  to  supplement  the  incompleteness  or  

inapplicability  of  the letter of the law with the ground realities  of  

legal  disputes  to  do  justice  between  the  parties.  Equity,  as  an  

essential  component  of  justice,  formed  the  final  step  in  the  just  

adjudication  of  disputes.  After  taking  recourse  to  legal  principles  

from varied legal systems, scholarly written work on the subject, and  

the experience of the Bar and Bench, if no decisive or just outcome 

could  be  reached,  a  Judge  may  apply  the  principles  of  equity  

between the  parties  to  ensure  that  justice  is  done.  This  has  often  

found form in the power of the court to craft  reliefs that are both  

legally sustainable and just.
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56.5.Behind the labyrinth of legal proceedings, the inadequacy of timely legal 

advice,  the  delays  attending  the  hearing  of  interlocutory  applications,  and  the 

successive alienation of the suit properties by the defendant, stands a seventy-year-

old woman, still  knocking at the doors of justice for the vindication of what she 

asserts to be her legitimate rights. This Court is also conscious of the fact that the 

appellant, despite possessing a substantial and prima facie legitimate claim over the 

partnership  assets,  has  been  compelled  to  face  a  protracted  litigation  for  several 

years without enjoying the fruits of her investment. The cumulative weight of these 

procedural vicissitudes and the continuing litigation has prolonged her struggle far 

beyond what justice should ordinarily demand. 

56.6.The Court must also bear in mind the fundamental object of the judicial 

process.  A  litigant  approaches  a  Court  seeking  adjudication  and  redressal  of  a 

legally  cognizable  grievance.  Where  a  proceeding  is  terminated  on  a  legally 

erroneous premise, without adjudicating the actual controversy between the parties, 

merely directing the litigant to pursue a remedy which is not statutorily applicable to 

the  impugned  order  would  not  advance  the  cause  of  justice.  This  Court  aptly 

extracts the following living thoughts of the Hon'ble  Mr.Justice.Krishna Iyer, to 

redress the further grievance of the appellant: 

 “Litigants are legal patients suffering from injustices seeking healing 
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for their wounds”.

56.7.Accordingly, the judicial process is intended not merely to identify the 

existence  of  a  wound but  also  to  provide  the  legally  permissible  remedy for  its 

redressal.  The  order  of  termination,  therefore,  cannot  be  permitted  to  defeat  the 

claimant's substantive rights on such an erroneous premise.

56.8.This  Court  must,  therefore, bear  in mind the human dimension of the 

litigation and ensure that procedural law does not become an instrument by which 

substantive justice is postponed, diluted, or ultimately denied. Courts exist to render 

substantive  justice,  and  procedural  complexities  cannot  be  permitted  to  defeat 

lawful  rights.  Therefore,to  deny  relief  on  technical  grounds  would  amount  to 

perpetuating the injustice already suffered by the appellant. 

56.9. In the light of the foregoing discussion, this Court is of the considered 

opinion that the learned Principal District Judge, Theni, committed a manifest error 

in dismissing the suit  on the grounds of limitation,  res judicata, Order II Rule 2 

CPC,  insufficiency  of  court  fee  and  lack  of  proof  regarding  the  existence  of 

partnership assets. Accordingly, the findings recorded by the trial Court on all the 

above issues are unsustainable in law and on facts. Consequently, this Court holds 

that the finding recorded by the learned Arbitrator that the claim for dissolution of 
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the partnership was barred by limitation is manifestly erroneous and cannot be relied 

upon for applying the principles of res judicata or Order II Rule 2 CPC. 

56.10.  Despite the various interim injunction orders granted by the learned 

Trial  Court  from  time  to  time,  the  defendant,  in  total  disregard  of  and  in 

disobedience  to  those  orders,  proceeded  to  alienate  several  items  of  the  suit 

properties. Such alienations were made not only prior to the institution of the suits 

in O.S. Nos. 1 of 2016 and 1 of 2017, but also subsequent to the institution of the 

suits  and even during  the  pendency of  the arbitration  proceedings.  The repeated 

alienations, notwithstanding the subsisting orders of injunction, cannot prejudice the 

plaintiff's substantive right to seek partition. Accordingly, the plaintiff is entitled to 

seek partition and separate possession of the half share in the properties that remain 

available and mentioned in the suit schedule .

57.Accordingly, Point No.(i) is answered in favour of the appellant by holding 

that the suit is neither barred under Order II Rule 2 CPC nor by the principles of res  

judicata. Point No.(ii) is also answered in favour of the appellant by holding that the 

suit  properties  are partnership  properties  and that  the plaintiff  is  entitled to seek 

dissolution, rendition of accounts and settlement of the partnership assets. Point No.

(iii) is likewise answered in favour of the appellant by holding that the court fee 
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paid  by the  plaintiff  is  proper  and the  suit  is  maintainable.  Accordingly,  all  the 

findings recorded by the learned trial Judge are liable to be reversed. 

58.The materials on record disclose that the appellant has been compelled to 

undergo  multiple  rounds  of  litigation  and  has  been  unjustly  deprived  of  her 

legitimate share in the partnership properties. The conduct of the respondents has 

resulted in prolonged and avoidable litigation. Taking into consideration the entire 

circumstances of the case, this Court deems it appropriate to award costs.

59.Accordingly, the Commercial Appeal is allowed with costs. The judgment 

and decree dated 09.12.2024 passed in C.O.S.No.1 of 2024 on the file of the learned 

Principal District Judge, Theni, are hereby set aside and the suit in C.O.S.No.1 of 

2024 on the file of the learned Principal District  Judge, Theni, stands decreed as 

prayed for. Consequently, the connected miscellaneous petition is closed.

[N.A.V, J.] & [K.K.R.K,J.] 
      18.09.2026

NCC  : Yes/No
Index  : Yes/No
Internet  : Yes/No
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To
1.The Principal District Judge,
    Theni.

2.The Record Keeper,
   Vernacular Section,
   Madurai Bench of Madras High Court,
   Madurai.
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N.ANAND VENKATESH, J.
and

K.K.RAMAKRISHNAN, J.

sbn

PRE-DELIVERY JUDGMENT made in
Appeal (CAD) (MD).No.3 of 2025

Dated: 18.09.2026.
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