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HIGH COURT OF JUDICATURE FOR RAJASTHAN AT
JODHPUR

S.B. Criminal Misc(Pet.) No. 313/2025

State Of Rajasthan, Through Pp

----Petitioner
‘ Versus
;‘1 _
&/ ----Respondent
For Petitioner(s) : Mr. Rajendra Prasad, Advocate
General assisted by Mr. Tanay Goyal
For Respondent(s) :  Mr. Ramawatar Singh, Mr. Jassa Ram

and Mr. Jai Kishan through VC

HON'BLE MR. JUSTICE INDERJEET SINGH
HON'BLE MR. JUSTICE BHUWAN GOYAL

ORDER RESERVED ON : 18/08/2025
ORDER PRONOUNCED ON : 21/08/2025

PER BHUWAN GOYAL J.:

1. The instant criminal misc. petition under Section 528 read
with Section 360 of the Bhartiya Nagarik Suraksha Sanhita, 2023
has been filed by the State seeking permission to withdraw the
prosecution in Criminal Case No. 1473/2019 titled as "State of
Rajasthan vs. Harlal" pending in the court of Additional Chief
Judicial Magistrate, Sardarshahar, District Churu.

2. The facts in short are that on the basis of a complaint filed
by the respondent/complainant, F.I.R. No. 17/2019 was registered
at Police Station Kotwali, District Churu for the offences under
Sections 420, 467, 468, 471, 193 & 120-B of I.P.C., wherein the
allegation was that accused - Harlal Singh submitted his

nomination for election on the post of Member, Ward No. 16, Zila

(Downloaded on 23/08/2025 at 09:29:56 AM)



el alh Hj

/a0

/ &
/.2 =4
[ G
@ L
| S 4
\ ®

\ O .

\ C

ol
v

[2025:RJ-JD:36883-SB] (2 0f 11) [CRLMP-313/2025]

Parishad, Churu and along with nomination papers, he submitted
mark-sheet and certificate of Class Xth passed and used them as
genuine knowing well that same were forged. After conclusion of

investigation, the police submitted charge-sheet against the

\ accused - Harlal. During pendency of criminal case, the State

}Government constituted a committee, which took a decision to
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withdraw criminal case pending against the accused, who is
present MLA of Constituent Assembly of Churu. Therefore, the
State has moved this application seeking permission under Section
321 of Cr.P.C. for withdrawal of the prosecution.

3. Heard learned counsel for the parties.

4. Mr. Rajendra Prasad, learned Advocate General has
submitted that though, charge-sheet in the instant case was filed
against accused - Harlal Singh for the offences under Sections
420, 467, 471, 120-B & 193 of I.P.C. but from the evidence
produced on record, no sufficient material is available on record
against him. He has argued that charges were also wrongly
framed against him because there is no evidence on record to
establish that accused fabricated documents in question in any
manner.

4.1 Learned Advocate General has further submitted that in
order to frame charge of Section 120-B of I.P.C., existence of two
or more accused persons is necessary. But in the case in hand,
charge-sheet has been filed only against accused - Harlal Singh,
therefore, charge framed under Section 120-B of I.P.C. is

defective.
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4.2 Learned Advocate General has further submitted Section 193
of I.P.C. deals with offences relating to false evidence and
separate procedure has been prescribed under Section 340 of

Cr.P.C. read with Section 195 of I.P.C. for prosecuting such
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Ol o S\ offences and said procedure has not been followed in the case in
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E}hand because F.I.R. was got registered by a stranger person after
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'\Ef{,o_l,, j .WOK about four years of commission of alleged offences.
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4.3 Learned Advocate General has also argued that as per
provisions of Section 146 of the Representation of the People Act,
1951, Election Officer/Public Servant is empowered to file the
complaint but in the present case, complaint was filed by a private
person which was not maintainable.

4.4 Learned Advocate General has also submitted that accused
Harlal Singh had contested election of Member, Zila Parishad in the
year 2015, the term of office of which expired in the year 2020.
He has also contended that qualification of Class Xth passed has
also now been removed. Thus, no ends of public justice would be
met with proceeding with the prosecution.

4.5 Learned Advocate General has relied upon the decision of
Hon'ble Supreme Court in the case of Narendra Kumar
Srivastava vs. State of Bihar reported in (2019) 3 SCC 318 to
contend that cognizance of offence punishable under Section 193
I.P.C. on the basis of a private complaint is impermissible.

5. Learned counsel appearing for the respondent-complainant
through VC has submitted that accused - Harlal Singh had earlier
filed a misc. petition under Section 482 of Cr.P.C. for quashment of

the F.I.R., which was withdrawn by him. He has also submitted
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that the revision petition filed by accused challenging cognizance
of offences taken against him was dismissed and the revision
petition filed by him challenging charges framed against him is

pending adjudication. He has also submitted that no

\ reasoning/opinion was assigned by the State Level Committee for

E‘*making recommendations for withdrawal of prosecution.

ot/ Therefore, he has prayed that permission to withdraw the

prosecution may be rejected.

6. We have given our thoughtful consideration to the arguments
advanced at the Bar and have gone through material available on
record.

7. It would be fruitful to refer to Section 321 of Cr.P.C., which is

reproduced as under :-

“321. Withdrawal from prosecution. The
Public Prosecutor or Assistant Public Prosecutor in
charge of a case may, with the consent of the
Court, at any time before the judgment is
pronounced, withdraw from the prosecution of
any person either generally or in respect of any
one or more of the offences for which he is tried;
and, upon such withdrawal,-

(a) if it is made before a charge has been framed,
the accused shall be discharged in respect of such
offence or offences;

(b) if it is made after a charge has been framed,
or when under this Code no charge is required, he
shall be acquitted in respect of such offence or
offences:

Provided that where such offence-

(i) was against any law relating to a matter to
which the executive power of the Union extends,
or

(ii) was investigated by the Delhi Special Police
Establishment under the Delhi Special Police
Establishment Act, 1946 (25 of 1946 ), or
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(iii) involved the misappropriation or destruction
of, or damage to, any property belonging to the
Central Government, or

(iv) was committed by a person in the service of
the Central Government while acting or
purporting to act in the discharge of his official
duty, and the Prosecutor in charge of the case
has not been appointed by the Central
Government, he shall not, unless he has been
permitted by the Central Government to do so,
move the Court for its consent to withdraw from
the prosecution and the Court shall, before
according consent, direct the Prosecutor to
produce before it the permission granted by the
Central Government to withdraw from the
prosecution.”

8. The question regarding exercise of power by the Public
Prosecutor under Section 321 of CrP.C. and the exercise of
jurisdiction by the Court, came to be adjudicated by the Hon'ble
Apex Court in the case of The State of Kerala vs. K. Ajith &
ors. reported in AIR 2021 SC 3954, wherein principles on the
withdrawal of a prosecution under Section 321 of Cr.P.C. have
been formulated. The relevant Para 23 of the judgment reads as

under :-

"23 The principles which emerge from the
decisions of this Court on the withdrawal of a
prosecution under Section 321 of the CrPC can
now be formulated:

(i) Section 321 entrusts the decision to withdraw
from a prosecution to the public prosecutor but
the consent of the court is required for a
withdrawal of the prosecution;

(ii) The public prosecutor may withdraw from a
prosecution not merely on the ground of paucity
of evidence but also to further the broad ends of
public justice;
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(iii) The public prosecutor must formulate an
independent opinion before seeking the consent
of the court to withdraw from the prosecution;

(iv) While the mere fact that the initiative has
come from the government will not vitiate an
application for withdrawal, the court must make
an effort to elicit the reasons for withdrawal so as
to ensure that the public prosecutor was satisfied
that the withdrawal of the prosecution is
necessary for good and relevant reasons;

(v) In deciding whether to grant its consent to a
withdrawal, the court exercises a judicial function
but it has been described to be supervisory in
nature. Before deciding whether to grant its
consent the court must be satisfied that:

(a) The function of the public prosecutor
has not been improperly exercised or that
it is not an attempt to interfere with the
normal course of justice for illegitimate
reasons or purposes;

(b) The application has been made in good
faith, in the interest of public policy and
justice, and not to thwart or stifle the
process of law;

(c) The application does not suffer from
such improprieties or illegalities as would
cause manifest injustice if consent were to
be given;

(d) The grant of consent sub-serves the
administration of justice; and

(e) The permission has not been sought
with an ulterior purpose unconnected with
the vindication of the law which the public
prosecutor is duty bound to maintain;

(vi) While determining whether the withdrawal of
the prosecution subserves the administration of
justice, the court would be justified in scrutinizing
the nature and gravity of the offence and its
impact upon public life especially where matters
involving public funds and the discharge of a
public trust are implicated; and

(vii) In a situation where both the trial judge and
the revisional court have concurred in granting or
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refusing consent, this Court while exercising its
jurisdiction under Article 136 of the Constitution
would exercise caution before disturbing
concurrent findings. The Court may in exercise of
the well-settled principles attached to the
exercise of this jurisdiction, interfere in a case
where there has been a failure of the trial judge
or of the High Court to apply the correct
principles in deciding whether to grant or withhold
consent."

9. The Hon'ble Apex Court in the case of Abdul Kareem and
others vs. State of Karnataka reported in 2008 SCC 710 held
that an application under Section 321 of Cr.P.C. could not be
allowed only on the ground that the State Government has taken
a decision for withdrawing the prosecution and such an order
could not be passed after examining facts and circumstances of
the case. Further, it has been held that what the court has to see
as to whether the application has been made in good faith and in
the interest of public policy and justice and not to thwart or stifle
the process of law. The Court after considering the facts and
circumstances of each case has to see whether the application
suffers from improprieties or illegalities as would cause a manifest
injustice if consent was given.

10. In the case of Rajendra Kumar vs. State through Special
Police (Establishment) reported in 1980 3 SCC 435, Hon'ble
the Apex Court has held that it shall be duty of the Public
Prosecutor to inform the grounds for withdrawal to the Court and
it shall be duty of the Court to authorize a search of the reason,
which prompt the Public Prosecutor to withdraw from the

prosecution. The Court has a responsibility and a stake in the
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administration of criminal justice and so as to Public Prosecutor, its
'Ministers of Justice'.
administration of Criminal Justice against possible abuse or misuse

by the Executive by resort to the provisions of Section 321 of

}case has travelled to the Court, the Court and its officers alone

must have control over the case and decided what is to be done in

each case.

11.

of Uttar Pradesh & Anr.

In the case of Shailendra Kumar Srivastva vs. The State

Supreme Court has observed as under :-

12.
Section 321 of Cr.P.C. coupled with the principles propounded by
the Hon'ble Apex Court in the case of K. Ajith & ors. (supra) and
the position of law annunciated in the cases of Abdul Kareem and

others (supra) as well as Rajendra Kumar (supra), it is well settled

"12. Considering the material on record and the
political influence of accused Chhote Singh and
the Trial Court’s casual approach towards the
accusations against the then sitting Member of
Legislative Assembly in allowing withdrawal of his
prosecution, this court is of the opinion that
merely because an accused person is elected to
the Legislative Assembly cannot be a testament
to their image among the general public. Matters
of a gruesome crime akin to the double murder in
the present case do not warrant withdrawal of
prosecution merely on the ground of good public
image of an accused named in the charge sheet
after thorough investigation. Contrary to the Trial
Court’s view, such withdrawal cannot be said to
be allowed in public interest. This reasoning
cannot be accepted especially in cases of
involvement of influential people.”

If we examine the record of the case in light of provisions of
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that the permission for withdrawal from prosecution cannot be
granted mechanically. Withdrawal must be for proper
administration of justice and only in the public interest. In the

present case, neither the State Government has submitted the

2t HigiN
LN O N
/& b O\ report regarding satisfaction of the learned Public Prosecutor nor
s  Shil = }the grounds/reasons for withdrawing the First Information Report
fd e bg!

9/ No. 17/2019 registered at Police Station Kotwali, District Churu

against the accused - Harlal Singh have been assigned in the
minutes of the meeting held on 26.11.2024. The relevant portion

of minutes of the meeting dated 26.11.2024 reads as under :-

"1, WM _¥Eal RO WA 17 /2019 gfomd o
PIAArc! Tl g%

YR & W e s UAR 9 ' P
IRATET FARM g3 SURM Siie Hardl @rex foret
TH o Uh ST SIAH HIoiYA g% & g8l 39
3R BT G5l HRAM & b Mg &Rellel g g
AIBAT S F SFa™) 2015 H {57l gRve o &
Fared a3 d@r 16 | e Ry g% & 9ew
o faed gg Refi ofifhar e Ry |ew
Fated ((ell dolaer wd fSelr AfiRge) 9% &
et A B U fhar | R S A 9
09 ¥ 39+ NeIfOTh ARIAT 10 df U HRAT foraT |
S fog S99 Ua eue uF Ul fhar Ay |
UHIUT W@R/Y 30 A BT JAdBdlordl Bg  Whal
URIET 2010 3TIhHID 1494335 STRIGUS fdeEmerd
RRrem oRye fdeme™d augaud  whe—Rivey
SRIgve  fdemery R uRye 88 Whet  ORIell
U] HRA BT YAO-UF 3 W & geRl A
T R Uel fhar | aRaral o AT & JAUBR
& dEd GIT qi T Al AT JATDHRT ITREGS
faemera uRyg MR A | gl fear @
Bl Thol UXIET 2010 H 31l 1494336 fhddl I
faemeft @1 amdfed 7€ fhar M SR B Vwoiedt
IR ddeyl Whdd EMRGY & 99 A Bls

(o
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SUNI €RT 420, 467, 468, 471, 193, 1204 HI<.¥.
H IRIY—Y= =1ATerd H Ud o 737 |
e Higy~ 58 R AR 9 gHRoT & dedl UROHA
/¥ @ )\ frar vd Sad yawwr # sifgad o wRara Riw
’; " adAaHE § fdume g 2| qd/d9d9E @ie U
o \\\s

Jed ARTAT DI A A & a9 foram 1 Hepel

g affy g8 oW &Rl @ f AFEE S

SRTAd H wrefA-um uer fhar S @1 v Sem
R forar - |

13.

It is noteworthy that as per allegations, accused fabricated
mark-sheet of Class X, on the basis of which, he submitted
nomination papers for contesting the election of Member, Zila

Parishad, in which he was declared elected and held the public
office and utilized public money.

Such matters of a gruesome
crime involving misuse of public office and public money do not

warrant withdrawal of prosecution merely on the ground of good

public image of an accused or that he is elected Member of

Legislative Assembly. It is pertinent to note at this stage that in

the case in hand, after filing of the charge-sheet against the

accused - Harlal Singh, cognizance of offences has been taken

against him and charges have also been framed.

The revision
petition filed by accused challenging cognizance order being S.B.

Criminal Revision Petition No0.36/2020 (Harlal Singh vs. State of

Rajasthan & anr.) has been dismissed vide Order dated
11.09.2023 passed by a coordinate Bench of this Court at Principal
Seat, Jodhpur. So far as submission of learned Advocate General
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appearing for the State Government that charges framed against
accused are defective is concerned, this submission can be raised
in the pending revision petition challenging the order framing
charge.

14. It is noteworthy that during the course of arguments,
learned Advocate General has not been able to satisfy the Court
as to how broad ends of public justice, public order and peace
would met in withdrawing the prosecution nor has he satisfied that
present application has been made in good faith and in the
interest of public policy and justice and not to thwart of stifle the
process of law.

15. In view of the aforesaid discussion, we are of the view that
no case to exercise the power under Section 321 of Cr.P.C. is
made out in favour of the applicant.

16. Consequently, instant criminal misc. petition being devoid of

any merit is hereby dismissed.

(BHUWAN GOYAL),J (INDERJEET SINGH),J

Inder/
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