1

($.5A o.A30¢E/C¢.

elvid diFlu

05—09—ACCY

223 dla diRlv

31-R-EEL

$Ad diRlu

09Y—QR—202T

AHY 210

ay :HIM : [EaN.

AV L

URGiERell A. AU A(ES RifciR RIQAA % 214 21(8s Alg Ays]. A,

s3AIE]

AR

A18610fl S13AHi, DRoiex.

[sHlold $A of. 2392/ CL.

AHIS—2SS.

olIRRI IS ¥IEUR IS U]
G.d.7vv, €dl : #glall,

28.UlR0{€R.

[ARes

() gAY AFoEHIS G
G.9.59, g€l : feiyd,
28.J02d Xd, A%¥SIe.

(R) uxIg UG (Adle)

& dl.sl.sdH-329,330,3% H¥O.

SIAUIEUR] RS

SRV IRUE: [

%.%.61dll.

AHAUIYUR] S

GRIEAICEIN

AA.9l. 1,

~//ysiel / /-




2 ($.5A o.A30¢E/C¢.

(2).. Al s1A sAUIEURIol 5Ruofl &slsa gsui Adl & 5, Al SIHal
SARAIElA dl.ou—09—-CY ofl AY sAUIElA AleRHA Fd Hiell [€gA a4
9193 URGie2 Uldldall HIRIA] Sluai A1) dIdd el A3 oid d19Y AHRIU
A9 d c1g, sl.aRvdlal @610 def 2ddl, dHy il AR of.q o]
sl Al 2A18010ll 2151 §2121€] ollRRI FlEUH IS URAUIS Aef ARA! i 4]
sidoll AR 0.2 YIS UG 2ia As UidludIN &dl. i $2NUIE alRE
sledciigfal Ad.2.ofl. A81uHI AAIS] AU A, RIRGIE HRIU] of.q ol 241Ad
Aol AR of.2 gxeie AIBal QNS AUl AR AU, Rl STRAIElS At
BwR gasls Nls A1Ud. dHy sAléIE] AL 6@ Hiddl d duid AURIU] ¢f.2
oll Aal oflx1 WdlRAd1a &dl. SARUIE] WA 6[8JR of Gldiall SREI $RJUIElS] Uose
GaiRl dal €la sdis Al e, oidl, dlalHi a@n opd cidledl gogla GuR
gasdls 2Ms AHIUA. URGIE SAJyIElDl ©ISA AUdal Rl UdIuI dl
sARAIEloll I oIS Fedseld URARIIG dgf A1Adl AHal s3AUIE]al]
91s2al did I3 FASEIS QNS AHIUA Vol S8 S, Rl GliUal S& § &[&J1R AU,
RIRGIE SIAUIEl Al A18E dadleiigda ofl¥]l AgIAAT def 2-dl 2a i
s3Il o1 891521 Adialal QNS HUdig] 2Rl Ao YEl] A AVl 2Hal NS 24 1Ud]
aioid siicgl s0 dl sAIElall ©IsA Adeial HIZ] aiividiel] 20l 54 Sdidf]
gusl AUd. ¥ Aol sAERA  $RUIE dl.og-09-ACCY ol AY
%Yl A%, , URGIERal 1] AH2I dlal URGiER H1E] ofl. sldlxal (sHdior)
Uil 22210t 2fofl %], of. $22 w3/ ¢f.Ul.SI. SAH—R [A3AR Y%¥Cioll oilall
SIA dUuRd  SwIR AHACERY]  EdRI  AEIHAHI Y Sl K.

¥ §21IEl ol PosdIu3] %1222 ofleidloll §SH SAUIHI A1,



3 ($.5A o.A30¢E/C¢.

(?).. RIRAIE AR SARUIE] M.fosUi] o.59/c9 &l Yridl oflef] €2
dotlofl SIA AiIS— A3Ad dl.31—R—-ACEL ofl A¥ §sH 53] $AUIElof] 2His5-1
ol sAuie Wl oladl ol AURURA [Rea cirdlu €5 2deldidl
SHH—330,32% o SAH—3% A1 didd] Gloldl [R12iol Ul IYoBl A AHH
SAlofl §SH SAIHI A1, AER §SHoll AHIUR SAUIElfl sRUIE §1.54 ol
1390¢ /¢ &l 1222 SUIHI AIAA il AER Yallall SIA §IRUIEURI0 YRId]
olell olRuIgudal Gde duRioll ds ANl 2l AHA YAdIell AIYR dl.
AU-07—2093 all A% AR [AReg) &1 Sl. SAH—-325,330 Val SHH- 37
A18 didudl Goidll [A2i1a Ul ol dBIHA SHIU Iofl §SH SUIHT AHIAd 8.
RJlol AR 6.2 o diRe gRY Sl Ais—ww ol ARl diRe A19
AHis—wuU &l AR 0.2 gyeid UIBo] H2I UHIRIU A AT Y S
Ais— d2ld §sH S AR ayed UiBal dl.a0—0C—202F ofl AY Acie
RAHIAIAAE 8. A d AR gSHoll AUIUR HeIdd YRl Ais—w< &
AHRIY] 21130l IYoll AGiol delHdal1Y SHI] vHis—2we & 2RIl 1dl ailaial
Jollall osR S VAR S APIA U] & dY ¥@lddl dallef] ouig]
siRJd18] AAI9YIH] A19d 8,
(3).. sARAIEUR dR§ dlloll 5ol AHaidi oflA YxCloll HIfis AHY
£2d119%] YR1d1 2% SAUIHI A1 8.

() MfGis Y.

(1) sAuEl ol RRIMIY ¥IEUR S WA AHisS—q0v

() AIBE Adaicile ol RRI A 1Y W AHis—113

(3) A1BE otlei1e Wlede g Wiall AHis—R¢



4 (5.5 ol.a392¢/ cc.
(v) 2AplBe oA Al ICHES AHis—-3€E
(u) slage  sl.ledlucig xHyadid QR AHiS—AWR

(¢1) €2c19%] yidl.

(1) suE AHis—019
(R) AUl ARUR SAUUI AHIVA 4] AIS—-03
(3) goodl A0 AHis—oy
(v) 2.Jl.5A ol vocuu (1)) AHis—u3
(u) gosik s UuRd AHis— Uy
() AsA-3 HI&lall— AHiS—1uY
(©) ASA-2 SHa1I- AHis— U
(¢) ARUR idofl AIE] AHi§— U9
(€) ARUR 243afl A1€] AHis—UL
(¥).. ddy sARUEl] oRUI9UA RAIHT 1A GAe dURIHI HRUIGUS

SHAIGRI Ul.22.30ll %].0l.522 ¥3/Cv ol SIA SFNAIE] A1A AA UIA2d]
alSA vis—a0U, dHY SIRAIE]l A1A 2I1SI SIFER] SA 6l.2/CU ol SIA AHEIAC
EURI SHIYUIH] AHIAA d@lHdolIHIol] oiSH AIS—11 Y SAAHI A19d 8.
RIRAIE SFRUIEUA His—Uo &l A1 SIA F Y11 2% SA & d R Ao slef
gl Y141 2% 51 Hidldl ofgl eldie] Y148/l 182 531 sclBlol Yefl24 2 sl
sAluIEURIol YA] Gied SAUIHT AHIAd 8. dHY GiUIYU AHis—u3 & slu1eud
% RAVA YRIUI AT $1HT AHA1Ad STRAIE] Al H1geol] BAe duIA 2421168 &y
8 dofl [AAM Gde duRd sAI Hiddl agl &ldig yfluel «182 sl

oAIGUd dgf SIg sARUIEURIcl AIBEldl] Bde dud sAIHT A1dd oiefl Adl



5 ($.5A o.A30¢E/C¢.

ARl (5.Ul.S1S0ll SEH-323 H¥Cig] [AAY [adEat alleicll ARIY] A1A WIE]
SA SWlg] ¥RIAA 8. AHY GAIY9US Ais—U< Yl sFRuElA sAHAIC
Uldla 222001 ol . 0i.§22 ¥3/C¥ ol SIA Al SlHall §AIEA AR
a3lS datloll SIA AEIAA AH Y Sl USSRt AUiel]l vl aisd Y A 8.
A¥ey [AAY ([aideati ¥R11A 8 S, sIRAIE] a1 ol oial A18Ela dHol]l 2eSIAd
ugloll  WISssal  duid  d@l UidlRt lHieS Wi Al cllgd]l USSR
quid ¥ d si2 Axa UdlR ([Rea sy 2Riid s oiefl. s3uIEl edrRl
dl.o§—09—CY dl A¥dl| alos Arcllseuciof] Hatigell duid uIYNE] dxoll
gsldgloll 212RAI auld Guaidl sied 2A1aUldiol] 2% sa Aol ARUR
HIZ HISAUI SlIHER S1Eal 2% SA. doil HIRAY 2HIoS 4] ol IHYR SAYIof]
edl. ollHER S1& €dRl V3cRHI s3ARAIEl] A1RRs duirel]l s 2419d
AR ddoll AR GWR sIg ULl UsRoll ¢l ¥RI1 241dd olgl. Fofl ollel 35S UR
8. sAIEloll SU HY¥G AR JYollgld S dl.oU-09-CO  d¥l
dl.0§—09—CY HERI] ERAlol AAA V. Gilac] WA As2oll SHH—-15Q Y%
Ul AA(EsR] €4l dofl §2% €310l SIS URI 2otiBld S SAIHI 241 dl dail
[ARec10] WISyl s&fla clatidel]l aiRluiel] & aiRiofl 2i€2 INSTITUTION OF
PROSECUTION $9 US. A€ SAHI GlaiIdoall A1 €13 IN GIE dI.39—R—C<
ol A% INSTITUTION OF PROSECUTION &3d 8. ¥¢l ¥ sasd—-a5 ofl
AN YO 21 olIS &1 SIAHIA sl Uit 8. STRUIE] A gudid ol ol13
Aol IYald11R A1eR el YSH & Vil SHAIG 21 UIHIH 222101 2ol 6. 53 /€ of]

~

AUIA €RAlol dUI Sl HHAER £UIRI H12] A1 &[SI Al €13 2NN

NN

Adoll soi%yl Hiell Holl 241Ad 8. ¥ AXNNHI STRJIE] VHal Gial A18Eall Sl



6 ($.5A o.A30¢E/C¢.

edld viiaR dl& 2162 URYSIgx As 2iel HI2 Hiofl Adini 241d dl uel s2yIE]
EURI SAIHI A1Ad 1AWl AT AR [Qes UIdld x4(E513] a5
s A8 Al asAa @iy AR.ULAl.sdH-c9 s50 2isAa (3HR])
ANgd] 2419245 8 8. SFARUIE] 2ISI SHH—AU YX0 do SOdIcioliy AHHIZ] HH2
Sl 2695 61 dal dl.05—09—-cY ol 4ad] AURall SHIS 00—30 Y19 AR
AH2 (o1d 112810 AHIZ] S3uU A1 ViId 2% S2A. ¥R dol A [AURYIofl AH
A 52 [AURLIT $4I dUId S011R AlEsIZIE] 2418 dd Wlall $3d &dll.
sARAIEloll 41ul] s dofl uslddll Aaieel] 2isi sAH—U 8500l Aci[Ad
Sojdidal 21ndl H12 Al dl [ASN SUloll 8GR SAIHT A1 8. ¥ AN H]
AHHlal 2151 AS2, 1E<Y ofl SHH—2SF HXClof UI2SRAal HAOAUI U 8. AHA I
ol clEal [GIEIN 1A sedidl S 9ol s2c o], sARUIEIRA WA vty dicflR
USIRotl JYailofl ARIU] &1 Uldlall o1 HI2 dsldel] Adieef] uié] s3luie Gell
2 8 ] vHAHlal [GIEIY ©IS] YsUI 2RY 8. AHY §lAIEUd [A.aslagll eqri
Ais—5 v Yl Aulld edld 2% sAUIAI 21190 8. ¥ du1@l dlell.

(v).. sARIEIu % Aud Auid] edld du1Rl Adl HuAcd s2AIEUI
Soll eslsdal Anol ANE O. AgHI ¥R & §, FFAIEUR AURIYIAHI A19d
SARAIE] a1l A1BEToll Y19 1ol Adll SISeR AIBESl YRAUI Aol ARAURel UuAe]
SARAIE] Al A18EA UAA PYIal Aol HA 8. g [A.asla2lell eclla Ad]
8 5, olUI9UA STRAIED § A1zedl Bz durRiHi sluIE &slsadll (QRest sIg
gslsd 3sS W didl asd a2ll. agai ([A.aslalddl eclla Adl 8 5, uidld
sesldl HR HRUI(ARURIR) A¥RA 8. agHi [A.aslagld]l edla Ad]

9 S, AlBEA dl.or—09—CECY dll A% UIdA AAlell AHA 38 def 2Rdl



7 ($.5A o.A30¢E/C¢.

d clioid A1geall cl1e]] R0l 51U ol 53E /€9 &l SHH-CO H¥0 1R]
KA. ¥ AN s oA R, agAHi [Q.aslaglol edla Adl & s,
GAYUA edldall AHDoldHi Y AVE SlIHER US| AEIAdll YSIEl Elal
Adl A& SAdll &5lsa Hal &ldall SAoll &slsa ua2A &l ¥ di9) s3 ASK
agl. agai [A.aslagle] edla Adl & §, 38S Well AHA YR1AI &UId Adll
SARAIEUA Uldloll SA YRAUR $A &1 ARIV]al Aua A% U1 URY SE 8.

(5).. AH oAU [A.uslagllell edld Ad] 8 5, 241 s1A AR A176l)
sA sARUIEu QUsIAl WR YRaAR s3] ASA o€l duy SFIRUIE] a1 A1BEl YRid]
ol Adl Asollel] (A2 Aol [ARAUIIRA &SSIAUIN ¥Rl & F Y1%of]
isl Gell 82 8. gy [Q.aslagllel] edld Al 8 §, S1.A18€al Wi &lal Adil
A gAUIElA SIY il [alRilol ¥RIIA 1A ai@fl. A d SLAIBE Y]
&11al Adl SIRAIEUZIal]l SAal AHal A1UA o1, A 3d s2lAIEURIall SAA ASsd
W91 A4l Hag o], agai [A.aslallofl edla Ad] & 3, 241 SI1A Hecdoll
Al A18E .21 RAHR § I §3AIElofl 5223 AlerRHd] F@e] didd
Aol ¥ A dailoll AUIR SWIR UHAER &dl 2ol dlofl seslHi sAUIE] &dl
dxflal sARAEUA auwrRndIHi 119 o€l agai [A.aslalell eclla Al & §, 1
s13 AR A1 atlof S120fl20A Acll UBAEI SIAEI HYGH 151 ofl 27 Adlo]]
AR 8 AW WIR &ldall AR A1A JYollo] Sl2oflBcd A ASKRI olel. UG
[Q.aslaglln edldoll AHotdi ollHER dS] AEIEdall YSIEl Y SE 8.
¥ &llol Adl 2% A 8. A A sARUIEU AR A1Aall SA YAUR 3 ASH of

&l ARIVlal [GIEIN B3] Y5UI ARY S 8.



(9)..

8 ($.5A o.A30¢E/C¢.

slciall SAall AR(S (a1fA dl [eisid A48 A2Aall EIAA €UIRI of 1R

H¥Cloll HEI BURYUA A & 1 -

(¢)..

-// 481/ /-

(1) g s3RuEU (GIRISURT YRUR S & §, dI.0U—09—CY dll AY

slA1Elal AloRA] Fd Higll [EuA 1 d19Y UlRGIER UldIRail
HlRIRA SuHi Ad1s] dIdd 2Hal A oid 9193 A RI] 24Y
¢ig, sl.aA. Ul.ail 288101 def a3dl, dx cigfl AHARIU] of.q
oAl sl Ul A1gcidll A1 gUIEl olRRI ¥lEYRHIES
NaRIal de 2Jdl i A1 Sidall ARI] 0.2 dxeie UG
ol As  UdlRHginl  edl. i sAAE dRRl
sledciigfa Ad.Al.ofl. ANgIAHI AAIS] AVA. RURGIE
ARRAIRA Ao RIET UR  uisdl AR SAUIE]
dgl A1gelal An¥oil] sojdid sAUUl Aol &[BUR Y S
CRAloIS 21 S Alboll dS 2A0IYds eI/ HEIY]
Giuxidl s3luIloll ©1sA AJdolal HIZ] alvidiofl AHal S
sdlofl gasl Al fUlsl. sdH—325,330 A1 did]

SHH—37 Y¥Ciall (211l Ul Yol A & ?

(2) dgsH?
GURISA HEI 213 Aid ofl viEIddail [c1f] of|A H¥ot &.
(1) olsRHI

(R) AIud gsH Yo,



9 ($.5A o.A30¢E/C¢.

(e).. GWISA HERA Ucdoll Adoll Aelddal [aRfAl HiZall SRQI
of A Yxoi 8.
-//sken//-
(€.q).. ocARIdAol WRAIMNA Riedid y¥ot " Ydlg HRAISal

ACEA  WIdlall  SRIEIHI  SAR RV cled sAAT - Add o]
$ d 12 Slajel AHAd SIS (a1 o1@fl. YR1dIg] HeAuiSal 5] A 5Y d €35 Sudll
gs1sdl ial AN WR AIGR]d 814 8. YAdlell HYRAiISalall AHIER YAl
SIUEIfl SAH-3 Hi SAIHI A1Ad AllGId Hal aliAI[Ciciell A WR A181R]d
8. SINER] siRIaIglHi YRidlall ollx] s3RuIEUa GUR @ 8. sAIEUA Uldld]
gslsdl Qisiell w 3d AilGia sdlell &l 8. Eldiofl sRlaiglai ¥ Ad 2*cifAa
elgdidi Alddl el 8 Adl eslsad siwelR]l sidiglai «efl eldl. siweld
siddigloll adId doiss YRidioll ollyl sARY AR GWR viidl adl,
SAUIEUA HI2 RAAadl ¥ eladiofl &l ol WRg ARVl Uej dslAd
[G:Risull  WRUR sWlgf W@ 8. siweldl sRlaieldi AR ¥ s
AHUUIEloll I Adl HRIdl 814 dl Ul dHERI Yidlall SIEIM] SEH—0U
o AcifCddl exfadiofl 8 8, ARIYIA udle Higol &slsdl isiell W
Ad AllG1a salel] &ldl ai@fl. 2A1Gia wA] &slsdl slal seUR d FNdIHi 2419
AHEIAA AHA uSdl alloidl wRell As AlHIcd AHYER] aridd] @Ufsa ¥ d
2A%120H1 ¥ A eslsde] 24Rccd 8ldig Hial dl dd] eslsd A1lGia LA 2.1 1.

(€2).. 211 s AR A1Aall Yot 1A] A1&U &lal Adl AR A13 ]Sl
SHH—329,330 AI¥ diUdl SHH—3T HAOlall ool HIAU B, RUR AE

Jailof] A2AIE dAUIET Acll of | Yot B.



10 ($.5A o.A30¢E/C¢.

326. Voluntarily causing grievous hurt by dangerous weapons or means.—
Whoever, except in the case provided for by section 335, voluntarily causes
grievous hurt by means of any instrument for shooting, stabbing or cutting, or any
instrument which, used as a weapon of offence, is likely to cause death, or by
means of fire or any heated substance, or by means of any poison or any corrosive
substance, or by means of any explosive substance, or by means of any substance
which it is deleterious to the human body to inhale, to swallow, or to receive into
the blood, or by means of any animal, shall be punished with imprisonment for life,
or with imprisonment of either description for a term which may extend to ten
years, and shall also be liable to fine.

330. Voluntarily causing hurt to extort confession, or to compel restoration of
property.—Whoever voluntarily causes hurt, for the purpose of extorting from the
sufferer or from any person interested in the sufferer, any confession or any
information which may lead to the detection of an offence or misconduct, or for the
purpose of constraining the sufferer or any person interested in the sufferer to
restore or to cause the restoration of any property or valuable security or to satisfy
any claim or demand, or to give information which may lead to the restoration of
any property or valuable security, shall be punished with imprisonment of either
description for a term which may extend to seven years, and shall also be liable to
fine.

34. Acts done by several persons in furtherance of common intention.—When a
criminal act is done by several persons in furtherance of the common intention of
all, each of such persons is liable for that act in the same manner as if it were done

by him alone.
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17. Having considered the submissions made on behalf of the respective parties and
after going through the materials on record, we are inclined to accept Mr. Ghosh's
submissions that the case made out by the prosecution appears to be improbable
and the conviction of the appellants was not in conformity with the evidence
adduced on behalf of the prosecution.

19. As pointed out by Mr. Ghosh, the manner in which the alleged incident is sup-
posed to have taken place does not fit in with the injuries received by the com-
plainant. The most glaring inconsistency is the story of the complainant's having
held the blade of the knife, alleged to have been used in the commission of the of -
fence, with both hands and thereby suffering incised injuries on his left palm. The
injury report shows that the complainant did not have any incised injury or
any other injury on his left palm and the injury to his right palm was not of an

incised nature, but a bruise which could have been caused by a blunt instrument.
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Moreover, the knife, which was seized and was alleged to have been used for the
commission of the offence, was never sent for forensic examination so as to con-
nect it with the offence. Furthermore, the other sharp-cutting implements, which
were also seized, were also not sent for such examination. Even the mat which had
blood stains on it was not sent for such examination and it could, therefore, not be
proved as to whether the blood stains thereon were of human or animal origin. Cou-
pled with the above is the fact that on going to the hospital in the night for medical
treatment, the complainant did not even disclose to the doctor as to how he had sus-
tained the injuries. The doctor was, therefore, not at all aware of any such incident,
as presented by the prosecution, having been committed. Coupled with the above is
the fact of the delay in lodging the FIR after consultation with the local villagers.
Therefore, chances of fabrication in the FIR cannot be ruled out.

20. Neither the Trial Court, nor the High Court, appears to have looked into these
details properly. We, therefore, have no hesitation in setting aside the judgment of

conviction and sentence imposed by the Trial Court and upheld by the High Court.

dHY olIHER 2RI &lgSIZoll STATE OF GUJARAT V/S PAR-
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3. It transpires form the judgment and not controverted by the learned APP that the
evidence of the victim is inconsistent and contradictory as far as it relates to the ac-
tual occurrence. The evidence of the victim is inconsistent about the way in which
the injury was alleged to have been caused. The trial Court was, therefore, justified

in recording acquittal.

4. So far as acquittal of accused No. Babubhai Keshavlal Raval is concerned, the

only allegtion is that he had a Dharia with him and the medical evidence does not
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speak of any injury caused with the help of the Dharia. The acquittal is, therefore,
justified.
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10. Merely because the appellants did not raise the legal points based on Sec. 161
of the Bombay Police Act before the Metropolitan Magistrate they are not estopped
from canvassing on that additional grounds also before the Sessions Court in
revision as they were challenging therein the very issuance of process against them.
The position may be different if the Sessions Judge had avoided dealing with the
contention based on Sec. 161 (1) of the said Act on the premise that it could be
raised before the Trial Court. But when the Sessions Judge had opted to go into that
question and rendered a decision on it on merits it is difficult to concur with the
reasoning of the High Court that the said aspect would not be gone into by the High

Court as the same was not raised before the Trial Court.
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11. That apart, the view of the learned Single Judge of the High Court that no revi-
sion was maintainable on account of the bar contained in Sec. 397 (2) of the Code,
is clearly erroneous. It is now well-nigh settled that in deciding whether an order
challenged is interlocutory or not as for Sec. 397 (2) of the Code, the sole test is not
whether such order was passed during the interim stage. {vide Amar Nath V/s.
State of Haryana [(1977) 4 SCC 137]; Madhu Limaye V/s. State of Maharashtra
[(1977) 4 SCC 551]; V. C. Shukla V/s. State through CBI [(1980) 2 SCR 380] and
Rajendra Kumar Sitaram Pande V/s. Uttam [JT 1999 (1) SC 426 = (1999) 3 SCC
134]} The feasible test is whether by upholding the objections raised by a party,
would it result in culminating the proceedings, if so any order passed on such ob-
jections would not be merely interlocutory in nature as envisaged in Sec. 397 (2) of
the Code. In the present case, if the objection raised by the appellants were upheld
by the court the entire prosecution proceedings would have been terminated.

Hence, as per the said standard, the order was revisable.

12. Therefore, the High Court went wrong in holding that the order impugned be-
fore the Sessions Court was not revisable in view of the bar contained in Sec. 397

(2) of the Code.

17. The indispensable ingredient of the said offence is that the offender should have
done the act "being a public servant". The next ingredient close to its heels is that
such public servant has acted in disobedience of any legal direction concerning the
way in which he should have conducted as such public servant. For the offences
under Secs. 167 and 219 of IPC the pivotal ingredient is the same as for the offence
under Sec. 166 of IPC. The remaining offences alleged in the complaint, in the light
of the averments made therein, are ancillary offences to the above and all the
offences are parts of the same transaction. They could not have been committed
without there being at least the colour of the office or authority which appellants

held.
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21. In the present case, it is the admitted fact that the complaint was filed only long
after the period indicated in Sec. 161 of the Act was over, either with or without
sanction from the State Government. Therefore, the complaint is irretrievably

barred under the said provision.

AHY ol IHER 2\1@184 S120il Devinder Singh Versus State Of Punjab
2016 (0) ALIJEL-SC 58162 YSIEl 2% $3d 8. ¥ dUIQ Adl olIHER YUH 518

EURI AIUYIHI 2419d HI1dlexllsI 10 Adl

37. The principles emerging from the aforesaid decisions are summarized

hereunder :

I. Protection of sanction is an assurance to an honest and sincere officer to
perform his duty honestly and to the best of his ability to further public duty.

However, authority cannot be camouflaged to commit crime.

II. Once act or omission has been found to have been committed by public
servant in discharging his duty it must be given liberal and wide construction
so far its official nature is concerned. Public servant is not entitled to indulge
in criminal activities. To that extent Section 197 CrPC has to be construed

narrowly and in a restricted manner.

III. Even in facts of a case when public servant has exceeded in his duty, if
there is reasonable connection it will not deprive him of protection under sec-
tion 197 Cr.P.C. There cannot be a universal rule to determine whether there
is reasonable nexus between the act done and official duty nor it is possible

to lay down such rule.

I'V. In case the assault made is intrinsically connected with or related to per-
formance of official duties sanction would be necessary under Section 197
CrPC, but such relation to duty should not be pretended or fanciful claim.

The offence must be directly and reasonably connected with official duty to
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require sanction. It is no part of official duty to commit offence. In case of-
fence was incomplete without proving, the official act, ordinarily the provi-

sions of Section 197 CrPC would apply.

V. In case sanction is necessary it has to be decided by competent authority
and sanction has to be issued on the basis of sound objective assessment. The

court is not to be a sanctioning authority.

VI. Ordinarily, question of sanction should be dealt with at the stage of tak-
ing cognizance, but if the cognizance is taken erroneously and the same
comes to the notice of Court at a later stage, finding to that effect is permissi-
ble and such a plea can be taken first time before appellate Court. It may
arise at inception itself. There is no requirement that accused must wait till

charges are framed.

VII. Question of sanction can be raised at the time of framing of charge and it
can be decided prima facie on the basis of accusation. It is open to decide it
afresh in light of evidence adduced after conclusion of trial or at other appro-

priate stage.

VIII. Question of sanction may arise at any stage of proceedings. On a police
or judicial inquiry or in course of evidence during trial. Whether sanction is
necessary or not may have to be determined from stage to stage and material
brought on record depending upon facts of each case. Question of sanction
can be considered at any stage of the proceedings. Necessity for sanction
may reveal itself in the course of the progress of the case and it would be
open to accused to place material during the course of trial for showing what
his duty was. Accused has the right to lead evidence in support of his case on

merits.
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IX. In some case it may not be possible to decide the question effectively and
finally without giving opportunity to the defence to adduce evidence. Ques-

tion of good faith or bad faith may be decided on conclusion of trial.

38. In the instant cases, the allegation as per the prosecution case it was a case of
fake encounter or death caused by torture whereas the defence of the accused per-
son is that it was a case in discharge of official duty and as the deceased was in-
volved in the terrorist activities and while maintaining law and order the incident
has taken place. The incident was in the course of discharge of official duty. Con-
sidering the aforesaid principles in case the version of the prosecution is found to
be correct there is no requirement of any sanction. However it would be open to the
accused persons to adduce the evidence in defence and to submit such other materi-
als on record indicating that the incident has taken place in discharge of their offi-
cial duties and the orders passed earlier would not come in the way of the trial court
to decide the question afresh in the light of the aforesaid principles from stage to
stage or even at the time of conclusion of the trial at the time of judgment. As at this
stage it cannot be said which version is correct. The trial court has prima facie to
proceed on the basis of prosecution version and can re-decide the question afresh in
case from the evidence adduced by the prosecution or by the accused or in any
other manner it comes to the notice of the court that there was a reasonable nexus
of the incident with discharge of official duty, the court shall re-examine the ques-
tion of sanction and take decision in accordance with law. The trial to proceed on
the aforesaid basis. Accordingly, we dispose of the appeals/writ petition in the light

of the aforesaid directions.
AHY lIHER 2\1@{84 1201l General Officer Commanding Versus Cbi

with Additional Director General Versus Central Bureau Investigation 2012
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12. The 'prosecution' means a criminal action before the court of law for the pur-
pose of determining 'guilt' or 'innocence' of a person charged with a crime. Civil
suit refers to a civil action instituted before a court of law for realisation of a right
vested in a party by law. The phrase 'legal proceeding' connotes a term which
means the proceedings in a court of justice to get a remedy which the law permits
to the person aggrieved. It includes any formal steps or measures employed therein.
It is not synonymous with the 'judicial proceedings'. Every judicial proceeding is a
legal proceeding but not vice-versa, for the reason that there may be a 'legal pro-
ceeding' which may not be judicial at all, e.g. statutory remedies like assessment
under Income Tax Act, Sales Tax Act, arbitration proceedings etc. So, the ambit of
expression 'legal proceedings' is much wider than 'judicial proceedings'. The ex-
pression 'legal proceeding' is to be construed in its ordinary meaning but it is quite
distinguishable from the departmental and administrative proceedings, e.g. proceed-
ings for registration of trade marks etc. The terms used in Section 7 i.e. suit, prose-
cution and legal proceedings are not inter-changeable or convey the same meaning.
The phrase "legal proceedings' is to be understood in the context of the statutory
provision applicable in a particular case, and considering the preceding words used
therein. In Assistant Collector of Central Excise, Guntur V/s. Ramdev Tobacco
Company, AIR 1991 SC 506, this Court explained the meaning of the phrase "other
legal proceedings" contained in Section 40(2) of the Central Excises and Salt Act,
1944, wherein these words have been used after suit and prosecution. The Court
held that these words must be read as ejusdem generis with the preceding words i.e.
suit and prosecution, as they constitute a genus. Therefore, issuance of a notice call-
ing upon the dealer to show cause why duty should not be demanded under the
Rules and why penalty should not be imposed for infraction of the statutory rules
and enjoin of consequential adjudication proceedings by the appellate authority
would not fall within the expression "other legal proceedings" as in the context of

the said statute. 'Legal proceedings' do not include the administrative proceedings.
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In Maharashtra Tubes Ltd. V/s. State Industrial & Investment Corporation of
Maharashtra Ltd. & Anr., (1993) 2 SCC 144, this Court dealt with the expres-
sions 'proceedings' and 'legal proceedings' and placed reliance upon the dic-
tionary meaning of expression 'legal proceedings' as found in Black Law Dic-

tionary (Fourth Edition) which read as under:

"Any proceedings in court of justice ... by which property of debtor is seized
and diverted from his general creditors .... This term includes all proceedings
authorised or sanctioned by law, and brought or instituted in a court of justice

or legal tribunal, for the acquiring of a right or the enforcement of a remedy."

The Court came to the conclusion that proceedings before statutory authori-

ties under the provisions of the Act do not amount to legal proceedings.

'Legal proceedings' means proceedings regulated or prescribed by law in
which a judicial decision may be given; it means proceedings in a court of
justice by which a party pursues a remedy which a law provides, but does not
include administrative and departmental proceedings. (See also: S. V. Kon-
daskar, Official Liquidator V/s. V.M. Deshpande, I.T.O. & Anr., AIR 1972
SC 878; Babulal V/s. M/s. Hajari Lal Kishori Lal & Ors., AIR 1982 SC 818;
and Binod Mills Co. Ltd., Ujjain V/s. Shri. Suresh Chandra Mahaveer Prasad
Mantri, Bombay, AIR 1987 SC 1739).

The provision of Section 7 of the Act 1990 prohibits institution of legal pro-
ceedings against any Army personnel without prior sanction of the Central
Government. Therefore, chargesheet cannot be instituted without prior sanc-
tion of the Central Government. The use of the words 'anything done' or "pur-
ported to be done' in exercise of powers conferred by the Act 1990 is very
wide in its scope and ambit and it consists of twin test. Firstly, the act or
omission complained of must have been done in the course of exercising

powers conferred under the Act, i.e., while carrying out the duty in the course
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of his service and secondly, once it is found to have been performed in dis-
charge of his official duty, then the protection given under Section 7 must be
construed liberally. Therefore, the provision contained under Section 7 of the

Act 1990 touches the very issue of jurisdiction of launching the prosecution.
(i) INSTITUTION OF A CASE:

13. The meaning of the aforesaid term has to be ascertained taking into considera-
tion the scheme of the Act/Statute applicable. The expression may mean filing/pre-
sentation or received or entertained by the court. The question does arise as to
whether it simply means mere presentation/filing or something further where the

application of the mind of the court is to be applied for passing an order.

20. Mere presentation of a complaint cannot be held to mean that the Magistrate has
taken the cognizance. (Vide: Narsingh Das Tapadia V/s. Goverdhan Das Partani &
Anr., AIR 2000 SC 2946).

21. Thus, in view of the above, it is evident that the expression "Institution" has to
be understood in the context of the scheme of the Act applicable in a particular
case. So far as the criminal proceedings are concerned, "Institution" does not mean
filing; presenting or initiating the proceedings, rather it means taking cognizance as

per the provisions contained in the Cr.P.C.
(ii) SANCTION FOR PROSECUTION:

22, The protection given under Section 197 Cr.P.C. is to protect responsible public
servants against the institution of possibly vexatious criminal proceedings for of-
fences alleged to have been committed by them while they are acting or purporting
to act as public servants. The policy of the legislature is to afford adequate protec-
tion to public servants to ensure that they are not prosecuted for anything done by
them in the discharge of their official duties without reasonable cause, and if sanc-
tion is granted, to confer on the Government, if they choose to exercise it, complete

control of the prosecution. This protection has certain limits and is available only
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when the alleged act done by the public servant is reasonably connected with the
discharge of his official duty and is not merely a cloak for doing the objectionable
act. Use of the expression "official duty" implies that the act or omission must have
been done by the public servant in the course of his service and that it should have
been done in discharge of his duty. The section does not extend its protective cover
to every act or omission done by a public servant in service but restricts its scope of
operation to only those acts or omissions which are done by a public servant in dis-
charge of official duty. If on facts, therefore, it is prima facie found that the act or
omission for which the accused was charged had reasonable connection with dis-
charge of his duty, then it must be held to be official to which applicability of Sec-
tion 197 Cr.P.C. cannot be disputed. (See: R. Balakrishna Pillai V/s. State of Kerala
& Anr., AIR 1996 SC 901; S.K. Zutshi & Anr. V/s. Bimal Debnath & Anr., AIR
2004 SC 4174; Center for Public Interest Litigation & Anr. V/s. Union of India &
Anr., AIR 2005 SC 4413; Rakesh Kumar Mishra V/s. State of Bihar & Ors., AIR
2006 SC 820; Anjani Kumar V/s. State of Bihar & Ors., AIR 2008 SC 1992; and
State of Madhya Pradesh V/s. Sheetla Sahai & Ors., (2009) 8 SCC 617).

23. The question to examine as to whether the sanction is required or not under a
statute has to be considered at the time of taking cognizance of the offence and not
during enquiry or investigation. There is a marked distinction in the stage of inves-
tigation and prosecution. The prosecution starts when the cognizance of offence is
taken. It is also to be kept in mind that the cognizance is taken of the offence and
not of the offender. The sanction of the appropriate authority is necessary to protect
a public servant from unnecessary harassment or prosecution. Such a protection is
necessary as an assurance to an honest and sincere officer to perform his public
duty honestly and to the best of his ability. The threat of prosecution demoralises
the honest officer. However, performance of public duty under colour of duty can-
not be camouflaged to commit a crime. The public duty may provide such a public

servant an opportunity to commit crime and such issue is required to be examined
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by the sanctioning authority or by the court. It is quite possible that the official ca-
pacity may enable the pubic servant to fabricate the record or mis- appropriate pub-
lic funds etc. Such activities definitely cannot be integrally connected or insepara-
bly inter-linked with the crime committed in the course of the same transaction.
Thus, all acts done by a public servant in the purported discharge of his official du-
ties cannot as a matter of course be brought under the protective umbrella of re-
quirement of sanction. (Vide: Bhanuprasad Hariprasad Dave & Anr. V/s. The State
of Gujarat, AIR 1968 SC 1323; Hareram Satpathy V/s. Tikaram Agarwala & Ors.,
AIR 1978 SC 1568; State of Maharashtra V/s. Dr. Budhikota Subbarao, (1993) 3
SCC 339; Anil Saran V/s. State of Bihar & Anr., AIR 1996 SC 204; Shambhoo
Nath Misra V/s. State of U.P. & Ors., AIR 1997 SC 2102; and Choudhury Parveen
Sultana V/s. State of West Bengal & Anr., AIR 2009 SC 1404).

24. In fact, the issue of sanction becomes a question of paramount importance when
a public servant is alleged to have acted beyond his authority or his acts complained
of are in dereliction of the duty. In such an eventuality, if the offence is alleged to
have been committed by him while acting or purporting to act in discharge of his
official duty, grant of prior sanction becomes imperative. It is so, for the reason that
the power of the State is performed by an executive authority authorised in this be-
half in terms of the Rules of Executive Business framed under Article 166 of the
Constitution of India insofar as such a power has to be exercised in terms of Article
162 thereof. (See : State of Punjab & Anr. V/s. Mohammed Igbal Bhatti, (2009) 17
SCC 92).

25. In Satyavir Singh Rathi, (Supra), this Court considered the provisions of Sec-
tion 140 of the Delhi Police Act 1978 which bars the suit and prosecution in any al-
leged offence by a police officer in respect of the act done under colour of duty or
authority in exercise of any such duty or authority without the sanction and the
same shall not be entertained if it is instituted more than 3 months after the date of

the act complained of. A complaint may be entertained in this regard by the court if
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instituted with the previous sanction of the administrator within one year from the
date of the offence. This Court after considering its earlier judgments including Ja-
muna Singh (supra); The State of Andhra Pradesh V/s. N. Venugopal & Ors., AIR
1964 SC 33; State of Maharashtra V/s. Narhar Rao, AIR 1966 SC 1783; State of
Maharashtra V/s. Atma Ram & Ors., AIR 1966 SC 1786; and Prof. Sumer Chand
V/s. Union of India & Ors., (1994) 1 SCC 64, came to the conclusion that the pros-
ecution has been initiated on the basis of the FIR and it was the duty of the police
officer to investigate the matter and to file a chargesheet, if necessary. If there is a
discernible connection between the act complained of by the accused and his pow-
ers and duties as police officer, the act complained of may fall within the descrip-
tion of colour of duty. However, in a case where the act complained of does not fall
within the description of colour of duty, the provisions of Section 140 of the Delhi

Police Act 1978 would not be attracted.

41. In State of Uttar Pradesh V/s. Paras Nath Singh, (2009) 6 SCC 372, this Court
explained the meaning of the term 'the very cognizance is barred' as that the com-
plaint cannot be taken notice of or jurisdiction or exercise of jurisdiction or power
to try and determine causes. In common parlance, it means taking notice of. The
court, therefore, is precluded from entertaining a complaint or exercising jurisdic-
tion if it is in respect of a public servant who is accused of an offence alleged to

have been committed during discharge of his official duty.
42. The relevant provisions in the Cr.P.C. read as under:

"45(1)- Notwithstanding anything contained in Sections 41 to 44 (both inclu-
sive), no member of the Armed Forces of the Union shall be arrested for any-
thing done or purported to be done by him in the discharge of his official du-

ties except after obtaining the consent of the Central Government.

197(2)- No Court shall take cognizance of any offence alleged to have been

committed by any member of the Armed Forces of the Union while acting or
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purporting to act in the discharge of his official duty, except with the previ-

ous sanction of the Central Government."

Section 7 of the Act 1990, puts an embargo on the complainant/investigating
agency/person aggrieved to file a suit, prosecution etc. in respect of anything
done or purported to be done by a Army personnel, in good faith, in exercise
of power conferred by the Act, except with the previous sanction of the Cen-

tral Governmen

44. A public servant is under a moral and legal obligation to perform his duty with
truth, honesty, honour, loyality and faith etc. He is to perform his duty according to
the expectation of the office and the nature of the post for the reason that he is to
have a respectful obedience to the law and authority in order to accomplish the duty
assigned to him. Good faith has been defined in Section 3(22) of the General
Clauses Act, 1897, to mean a thing which is, in fact, done honestly, whether it is
done negligently or not. Anything done with due care and attention, which is not
malafide, is presumed to have been done in good faith. There should not be per-
sonal ill-will or malice, no intention to malign and scandalize. Good faith and pub-
lic good are though the question of fact, it required to be proved by adducing evi-
dence. (Vide: Madhavrao Narayanrao Patwardhan V/s. Ram Krishna Govind Bhanu
& Ors., AIR 1958 SC 767; Madhav Rao Scindia Bahadur Etc. V/s. Union of India
& Anr., AIR 1971 SC 530; Sewakram Sobhani V/s. R.K. Karanjiya, Chief Editor,
Weekly Blitz & Ors., AIR 1981 SC 1514; Vijay Kumar Rampal & Ors. V/s. Diwan
Devi & Ors., AIR 1985 SC 1669; Deena (Dead) through Lrs. V/s. Bharat Singh
(Dead) through LRs. & Ors., (2002) 6 SCC 336; and Goondla Venkateshwarlu V/s.
State of Andhra Pradesh & Anr., (2008) 9 SCC 613).

In Brijendra Singh V/s. State of U.P. & Ors., AIR 1981 SC 636, this Court

while dealing with the issue held:
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..... The expression has several shades of meanings. In the popular sense, the
phrase 'in good faith' simply means "honestly, without fraud, collusion, or de-
ceit; really, actually, without pretence and without intent to assist or act in
furtherance of a fraudulent or otherwise unlawful scheme". (See Words and
Phrases, Permanent Edition, Vol. 18A, page 91). Although the meaning of
"good faith" may vary in the context of different statutes, subjects and situa-
tions, honest intent free from taint of fraud or fraudulent design, is a constant
element of its connotation. Even so, the quality and quantity of the honesty
requisite for constituting 'good faith' is conditioned by the context and object
of the statute in which this term is employed. It is a cardinal canon of con-
struction that an expression which has no uniform, precisely fixed meaning,

takes its colour, light and content from the context."

48. The allegations which are generally made are, that the act was not traceable to
any lawful discharge of duty. That by itself would not be sufficient to conclude that
the duty was performed in bad faith. It is for this reason that the immunity clause is
contained in statutory provisions conferring powers on law enforcing authorities.
This is to protect them on the presumption that acts performed in good faith are free
from malice or illwill. -The immunity is a kind of freedom conferred on the author-
ity in the form of an exemption while performing or discharging official duties and
responsibilities. The act or the duty so performed are such for which an official

stands excused by reason of his office or post.

49. It is for this reason that the assessment of a complaint or the facts necessary to
grant sanction against immunity that the chain of events has to be looked into to
find out as to whether the act is dutiful and in good faith and not maliciously moti-

vated. It is the intention to act which is important.

50. A sudden decision to do something under authority or the purported exercise of

such authority may not necessarily be predetermined except for the purpose for
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which the official proceeds to accomplish. For example, while conducting a raid an
official may not have the apprehension of being attacked but while performing his
official duty he has to face such a situation at the hands of criminals and unscrupu-
lous persons. The official may in his defence perform a duty which can be on ac-
count of some miscalculation or wrong information but such a duty cannot be la-
belled as an act in bad faith unless it is demonstrated by positive material in particu-
lar that the act was tainted by personal motives and was not connected with the dis-
charge of any official duty. Thus, an act which may appear to be wrong or a deci-
sion which may appear to be incorrect is not necessarily a malicious act or decision.
The presumption of good faith therefore can be dislodged only by cogent and
clinching material and so long as such a conclusion is not drawn, a duty in good
faith should be presumed to have been done or purported to have been done in exer-

cise of the powers conferred under the statute.

53. Use of words like 'No' and 'shall' in Section 7 of the Act 1990 denotes the
mandatory requirement of obtaining prior sanction of the Central Government be-
fore institution of the prosecution, suit or legal proceedings. From the conjoint
reading of Section 197(2) Cr.P.C. and Section 7 of the Act 1990, it is clear that prior
sanction is a condition precedent before institution of any of the aforesaid legal pro-

ceedings.

55. Thus, in view of the above, the law on the issue of sanction can be summarised
to the effect that the question of sanction is of paramount importance for protecting
a public servant who has acted in good faith while performing his duty. In order
that the public servant may not be unnecessarily harassed on a complaint of an un-
scrupulous person, it is obligatory on the part of the executive authority to protect
him. However, there must be a discernible connection between the act complained
of and the powers and duties of the public servant. The act complained of may fall
within the description of the action purported to have been done in performing the

official duty. Therefore, if the alleged act or omission of the public servant can be
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shown to have reasonable connection inter-relationship or inseparably connected
with discharge of his duty, he becomes entitled for protection of sanction. If the law
requires sanction, and the court proceeds against a public servant without sanction,
the public servant has a right to raise the issue of jurisdiction as the entire action
may be rendered void ab-initio for want of sanction. Sanction can be obtained even
during the course of trial depending upon the facts of an individual case and partic-
ularly at what stage of proceedings, requirement of sanction has surfaced. The
question as to whether the act complained of, is done in performance of duty or in
purported performance of duty, is to be determined by the competent authority and
not by the court. The Legislature has conferred "absolute power" on the statutory
authority to accord sanction or withhold the same and the court has no role in this
subject. In such a situation the court would not proceed without sanction of the

competent statutory authority.

56. The present case stands squarely covered by the ratio of the judgments of this
Court in Matajog Dobey (Supra) and Sankaran Moitra (Supra). Thus, we have no
hesitation to hold that sanction of the Central Government is required in the facts
and circumstances of the case and the court concerned lacks jurisdiction to take

cognizance unless sanction is granted by the Central Government.

57. The CJM Court gave option to the higher authorities of the Army to choose
whether the trial be held by the court-martial or by the criminal court as required
under Section 125 of the Army Act. Mr. P.P. Malhotra, learned ASG, has submitted
the original file of the Army Authorities before the court, File notings reveal their
decision that in case it is decided by this Court that sanction is required and the

Central Government accords sanction, option would be availed at that stage.

58. Military Authority may ask the criminal court dealing with the case that the ac-
cused would be tried by the court-martial in view of the provisions of Section 125

of the Army Act. However, the option given by the Authority is not final in view of
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the provisions of Section 126 of the Army Act. Criminal court having jurisdiction to
try the offender may require the competent military officer to deliver the offender to
the Magistrate concerned to be proceeded according to law or to postpone the pro-
ceedings pending reference to the Central Government, if that criminal court is of
the opinion that proceedings be instituted before itself in respect of that offence.
Thus, in case the criminal court makes such a request, the Military Officer either
has to comply with it or to make a reference to the Central Govt. whose orders
would be final with respect to the venue of the trial. Therefore, the discretion exer-
cised by the Military Officer is subject to the control of the Central Govt. Such mat-
ter is being governed by the provisions of Section 475 Cr.P.C. read with the provi-
sions of the J & K Criminal Courts and court-martial (Adjustment of Jurisdiction)

Rules, 1983.

Rule 6 of the said Rules, 1983, provides that in case the accused has been
handed over to the Army authorities to be tried by a court-martial, the pro-
ceedings of the criminal court shall remain stayed. Rule 7 thereof, further
provides that when an accused has been delivered by the criminal court to the
Army authorities, the authority concerned shall inform the criminal court
whether the accused has been tried by a court-martial or other effectual pro-
ceedings have been taken or ordered to be taken against him. If the Magis-
trate is informed that the accused has not been tried or other effectual pro-
ceedings have not been taken, the Magistrate shall report the circumstances
to the State Government which may, in consultation with the Central Govern-
ment, take appropriate steps to ensure that the accused person is dealt with in

accordance with law.

62. Thus, the law on the issue is clear that under Section 125 of the Army Act, the
stage of making option to try an accused by a court- martial and not by the criminal
court is after filing of the chargesheet and before taking cognizance or framing of

the charges.
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63. A question has further been raised by learned counsel for the appellant that the
Act 1990 is a special Act and Section 7 thereof, provides full protection to the per-
sons who are subject to the Army Act from any kind of suit, prosecution and legal
proceedings unless the sanction of the Central Government is obtained . Thus, in
such a fact- situation, even if the Commanding Officer exercises his discretion and
opts that the accused would be tried by the court-martial, the proceedings of court-

martial cannot be taken unless the Central Government accords sanction.

64. Learned counsel for the CBI and interveners have opposed the submission con-
tending that in case the accused are tried in the court- martial, sanction is not re-
quired at all. The provisions of the Act 1990 would apply in consonance with the
provisions of the Army Act. Section 7 of the Act 1990 does not contain non-ob-
stante clause. Therefore, once the option is made that accused is to be tried by a
court-martial, further proceedings would be in accordance with the provisions of
Section 70 of the Army Act and for that purpose, sanction of the Central Govern-
ment is not required. The court-martial has been defined under Section 3(VII) of
the Army Act which is definitely different from the suit and prosecution as ex-

plained hereinabove, and has not been referred to in the Act 1990.

65. Undoubtedly, the court-martial proceedings are akin to criminal prosecution and
this fact has been dealt with elaborately by this Court in Union of India & Ors. V/s.
Major A. Hussain, AIR 1998 SC 577. However, once the matter stands transferred
to the Army for conducting a court-martial, the court-martial has to be as per the
provisions of the Army Act. The Army Act does not provide for sanction of the
Central Government. Thus, we do not find any force in the contention raised by the

appellant and the same is rejected.
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