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I.          INTRODUCTION 
  
In the Northern hemisphere there is a 
Constellation which is visible at this time of the 
year – astronomers call it Ursa Major more 
popularly known as the Great Bear. The 
Constellation includes seven bright stars.   In 
Indian astronomy these stars represent the 
seven ‘rishis’ – The Saptharishi.  Two of them are 
pointers – they show the path, they point to the 
Pole Star. 
  
In the judicial firmament, these past fifty-six 
years there have been many other bright and 
brilliant stars.   But what I would call – the 
Pathfinders – have been few.   I can name two – 
Chief Justice Subba Rao and Justice Krishna 
Iyer.   Others have written judgments, more 
lucid and learned – some of the judgments of 
Mr. Justice Vivian Bose, of Chief Justice S.R. 
Das, and of the brilliant and versatile Justice P. 
B. Gajendragadkar adorn the Law Reports – it is 
a tribute to these gentlemen that some of their 
judgments are still read for instruction and 
pleasure. 
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But the two Pointers, Subba Rao and Krishna 
Iyer – were different.   They influenced creative 
judicial thinking in others, they lighted up new 
and difficult (and different) paths – paths which 
others followed. 
  
When Prof. Arthur Goodhart died in 1975 
completing fifty years as Editor of the Law 
Quarterly Review, Lord Diplock wrote of the 
enormous influence he had on those who had 
comprised so large a part of the Higher 
judiciary of England.   Lord Diplock said of Prof. 
Goodhart that he had, over the years, “altered 
the habits of the mind of judges.”   In the first 
decade of the Supreme Court of India the 
practice of the law in this country with its 
reliance upon precedent had induced an 
ingrained resistance to change – not least 
amongst those who practiced the law long 
enough to attain High Judicial Office. 
  
Chief Justice Subba Rao and Justice Krishna 
Iyer were and are, two outstanding examples of 
Judges who in different ways influenced and 
altered “the habits of mind of Judges” – the 
Judges of the nineteen-sixties, the nineteen-
seventies and the nineteen-eighties. 
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II.  THE INFLUENCE OF SUBBA RAO – FIRST AS 
PUISNE JUDGE, THEN AS CHIEF JUSTICE 
 

The influence of Subba Rao began with his 
appointment as a Judge of the Supreme Court 
in January 1958 – though (paradoxically as a 
Puisne Judge of the Court) – he was its most 
frequent dissenter!   The Subba Rao era began 
with his short but vigorous tenure as Chief 
Justice from June 29, 1966 till 11th April 1967 
when he resigned to contest (unsuccessfully) 
for the office of the President of India.  
Presiding over the Constitution Bench in that 
brief period of ten months as Chief Justice, 
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decisions in as many as sixty-two different 
cases were handed down, almost all-important 
Constitutional cases.   Sixty of the sixty-two 
judgments delivered by the Constitution Bench 
presided over by Subba Rao in that brief ten 
months period were unanimous – a rare 
example of exquisite judicial leadership. 
  
Of the remaining two – in the first (Director of 
Rationing Vs. Corporation of Calcutta: 1967) 
Subba Rao presided over a Bench of nine 
Justices securing a majority (of 8-1) for his point 
of view; in the other, Golaknath (1973) he 
presided over a Full Bench of Eleven Judges; his 
judgment concurred in by Justice Hidayatullah 
(who also delivered a separate opinion) was the 
judgment of the Court; he had secured a 
majority for his point of view but a narrow one – 
(6-5)! 
  
Those who sat with him have frankly confessed 
that they were not only impressed by his ability 
and intellect, they were also greatly moved by 
his innate courtesy and his keenness to 
persuade.   The impetus for change after all 
depends on the personal persuasion of some 
one who is accepted as a respected colleague – 
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that influence can never be lasting if it is 
obtrusive.   Persuasion is the more successful 
when it creates a mental atmosphere receptive 
to change.   Subba Rao created that 
atmosphere. 
  
Chief Justice S.R. Das, on his retirement in 
September 1959 made an amusing farewell 
speech which is published in the Law Reports.  
About “Brother Subba Rao” he was particularly 
jocular.   After referring to some of his other 
colleagues in lighter vein – he said: 

“Then we have Brother Subba Rao who 
is extremely unhappy because all other 
fundamental rights are going to the 
d o g s o n a c c o u n t o f s o m e 
misconceived judgments of his 
c o l l e a g u e s w h i c h r e q u i r e 
reconsideration”! 

  
The serious bit in this piece of frivolity was that 
‘Brother Subba Rao’ did sincerely believe in 
what he was later to describe as the 
“transcendental nature of fundamental rights”, 
he genuinely believed that many decisions 
interpreting various provisions in Part III of the 
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Constitution in the first decade of the Supreme 
Court were retrograde – in his seven years on 
the Bench, more than six of them as a puisne 
judge, he did his utmost to undo them.   In the 
early years where couldn’t, he dissented.   In 
later years, when he could muster majority for 
his views, he gladly affirmed his previous 
dissents, which (happily) then became the law 
of the land. 
  
In all spheres of the law particularly in matters 
pertaining to constitutional law – he was the 
one who was the most articulate.  He was rarely 
content with joining in the majority opinion – 
even when he concurred with the majority, he 
expressed his view; the number of his 
concurring opinions were well above the norm.  
He wrote the largest number of dissents – 
judgments in as many as forty-nine different 
cases dissenting from the majority…Contrast 
this with six justices of his time who never 
wrote a single dissent and another six each of 
whom only contributed a single dissent!   The 
clarity and quality of his judgments bear 
test imony to his great impact on his 
colleagues.   Justice Shelat once said to me 
(after his retirement) that both he and Justice 
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J.C. Shah were tremendously influenced by 
Subba Rao . 1

  
His concern for fundamental rights and his 
distrust of parliamentary majorities led to some 
of his most controversial decisions.   He 
abhorred absolute power – especially the 
arrogance of absolute power – whether 
exercised by an executive administrative 
agency, or when exercised through the 
legislative process.   He did not stop short even 
at questioning the validity of the exercise of 
constituent power. 
  
In Kharat Singh: AIR 1963 SC 1295 – case which 
dealt with a police regulation authorizing 
domiciliary nocturnal visits at the houses of 
alleged disreputable characters – he showed 
the way for the first time for a broader 
interpretation of Article 21 of the Constitution.  
“This petition”: he said, “raises a question of far-
reaching importance – the right of every citizen 

 Justice Shelat was in the Supreme Court of India from 1

1963 to 1973 and Justice J.C. Shah (for a very brief period 
also Chief Justice of India) set in the Supreme Court from 
1959 to 1971.
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of India to lead a free life subject to social 
control imposed by valid law”.   He was not 
deflected (as was the majority) by the fact that 
the question had been raised at the instance of 
an alleged disreputable character (Mr Kharak 
Singh had a long criminal history-sheet).  “If the 
police could do what they did to the petitioner” 
said Subha Rao in his judgment, “they could 
also do the same to an honest and law-abiding 
citizen”.   He held that the expression “life” in 
Article 21 could not be confined only to the 
prohibition against the taking away of life – “but 
it is also extended to all of those limbs and 
faculties by which life is enjoyed” – heralding 
and anticipating the later liberal sweep of 
Article 21 as interpreted in the Krishna Iyer Era.  
So with the “Personal Liberty”; in Article 21.  The 
right to personal liberty is not only a right to be 
free from restrictions placed on a citizen’s 
movements – (he said) it encompasses also 
freedom from encroachment on a citizen’s 
private life.   It was argued for the State that the 
fundamental right to freedom of movement 
meant only that a person could move physically 
from one point to another without any 
restraint.   Justice Subba Rao rejected this as 
unacceptable in a free society. 
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“If a man is shadowed, his movements are 
obviously constricted.   He can move physically, 
but it can only be the movement of an 
automation.   How could a movement under the 
scrutinizing gaze of the policemen be 
described as a free movement?   The whole 
country is his jail.  The freedom of movement in 
clause (d) (of Article 19) therefore must be 
movement in a free country, i.e., in a country 
where he can do whatever he likes, speak to 
whomsoever he wants, meet people of his own 
choice without any apprehension, subject of 
course to the law of social control.   The 
petitioner under the shadow of surveillance is 
certainly deprived of this freedom.” 
  
Witness the contemptuous characterization of 
the argument for the State – in a few simple 
devastating words – “the whole country in his 
jail”!   Years later, long after Subha Rao ceased 
to be on the Court, a Bench of three Judges 
(Justice Mathew, Justice Krishna Iyer and 
Justice Goswami) inspired by this dissent held 
(in Gobind vs. State of Madhya Pradesh AIR 1975 
SC 1378 that there could be no doubt that the 
makers of our Constitution wanted to ensure its 
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citizens the favorable pursuit of happiness and 
that they must have conferred upon the 
individual as against the government a space 
where the individual should be left alone.   The 
dissent in Kharak Singh had pointed the way.  
The later decision in Gobind followed – 
affirming the constitutional right of the 
individual to be left alone – giving to the right 
of privacy a small but secure foothold in the 
Chapter on Fundamental Rights. 
  
Till Subba Rao became Chief Justice, the 
English Rule in India was that the State was not 
bound by a Statute unless the Statute so 
provided.   This was based on the doctrine of 
Crown Immunity – “The King can do no wrong” 
– from which it followed logically (it was 
thought) that the State (also) could do no 
wrong!   This had been affirmed by a Bench of 
seven judges in 1960 (AIR 1960 SC 1355) Subba 
Rao though on the Court at that time was not a 
party to this decision.   Shortly after he became 
Chief Justice, he set up a Bench of nine Judges 
to consider the correctness of the decision of 
the Court in Director of Rationing Vs. 
Corporation of Calcutta: AIR 1960 SC 1355, and 
successfully persuaded eight of his colleagues 
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on the Bench that the English common law 
theory was subversive of the Rule of Law – and 
that it had been given up even in the country of 
origin after the enactment there of the Crown 
Proceeding Act of 1947; it could not be 
permitted under the Constitution of India.   The 
facts of that case were simple.   The State of 
West Bengal (in other words, the Government of 
West Bengal) was carrying on the business of 
running a market.   Sec. 218 of the Calcutta 
Municipal Act required every person carrying 
on trade to hold a license.   The Government of 
West Bengal contended it was not bound by the 
provisions of the Act since the Act did not 
expressly include the State.   The Subba Rao’s 
Court held that the State was as much bound as 
a private citizen to take out a license.   The 
earlier decision (of seven judges) was 
overruled.   The thrust of the later Subba Rao 
decision – in which eight of his colleagues 
concurred (AIR 1967 SC 997) was clear – 
“howsoever high you be, the law is above you”.  
That message had a great influence on later 
judgments on administrative law, and on the 
supremacy of the judiciary in testing the validity 
of all executive and legislative actions. 
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Soon after he joined as a member of the Court 
a decision was handed down in September 
1958 – Radheyshyam Khare vs. M.P. (AIR 1959 
SC 107).   Justice Subha Rao dissented.   In his 
forceful dissent he held that it was obligatory 
for every administrative body to comply with 
the rules of Natural Justice.   In that case a local 
Municipal Committee was superseded on the 
ground that it was not competent to perform 
the duties imposed on it by the Municipal Act.  
The majority held that no opportunity need be 
given to the affected parties before action was 
taken since the principles of natural justice only 
applied when there was a duty to act judicially.  
Subha Rao did not agree.   It shocked his 
concept of fair play.  This is what he said: 

“The finding of incompetency carries a 
stigma with it and what is more 
derogatory to the reputation of the 
members of the Committee to be 
st igmat ised as incompetent to 
discharge their statutory duties.  Would 
it be reasonable to assume that public 
men in a democratic country are 
allowed to be condemned unheard?” 
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At that time a voice in the wilderness (!).   But 
the powerful d issent in f luenced later 
judgments: in A.K. Kraipak AIR 1979 SC 150 
(when it was held that principles of natural 
justice were not excluded where purely 
administrative action was involved) as also in 
the much later decision (in S.L. Kapoor Vs. 
Jagmohan: AIR 1981 SC 136) where it was held 
that the principle of audi alteram partem 
applied to Municipal Committees that had been 
ordered to be superseded on account of their 
alleged defaults. 
  
A year before he became Chief Justice, Subba 
Rao had presided over a Constitution Bench 
decision dealing with conditions of detention of 
those preventively detained. One Prabhakar 
Sanzgiri had been detained under the Defence 
of India Rules 1962; he had written a book 
during the period of his enforced idleness.   It 
was a book in Marathi called “Inside the Atom” – 
it was of scientific interest intended to educate 
the uninitiated on the quantum theory.   It had 
not even the remotest connection with the 
defence of India, nor was it a danger to public 
safety.   Mr. Prabhakar wanted permission to 
send the book out for publication.   It was 
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refused.   He had been detained in accordance 
with law and the right to move the Court under 
Articles 19 and 21 of the Constitution had been 
suspended under Article 358 and 359 – this was 
during the Emergency of 1962 (imposed when 
the Chinese minded India).   On a Writ filed on 
behalf of Prabhakar, the Government of 
Maharashtra justified the order of refusal to 
permit the book to be published on the ground 
that when a person is detained he loses his 
freedom, and can exercise only such privileges 
as are conferred on him by the order of 
detention.   The Bombay Conditions for 
Detention Order 1951 regulated the terms of 
Prabhakar’s detention.   It did not confer on him 
the privilege of writing a book and sending it 
out for publication.  There was legal support for 
the State Government’s submission to the Court 
– in A.K. Gopalan’s case decided way back in 
1950. 
  
But Justice Subba Rao speaking for the Court 
brushed aside this objection.   He held that 
there were different aspects of personal liberty.  
Having forfeited his right to move about freely 
by reason of the detention order, the detenu 
had not forfeited his other freedoms – the 
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liberty to write and publish a book was one 
such freedom that had not been taken away 
under the Defence of India Rules 1962.   The 
Bombay Condition of Detention Order laid 
down conditions regulating the restrictions on 
the liberty of the detenu – this did not mean 
that he could not exercise his other rights.   He 
turned the argument of the State on its head-
revealing its absurdity.  “If the argument (for the 
State) were to be accepted” said Subba Rao, 
“this would mean that the detenu could be 
starved to death if there was no condition for 
providing him with food!”   The Court held that 
the refusal of the authorities to send the 
manuscript of the book out of the jail for 
publication was contrary to law. 
  
It was Prabhakar’s case which inspired and 
showed the way – in the spate of cases on 
conditions of detention in the late seventies 
and the early eighties.   Hoskot (1973 (1) SCR 
192), the two Sunil Batra’s cases (1979 (1) SCR 
392 and 1980 (2) SCR 557) and the decision in 
Francis Coralie (AIR 1981 SC 746) – they were 
but extensions of the principle first enunciated 
in Prabhakar. 
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The attempt of the Supreme Court in the dark 
days of the 1975 Emergency (the ‘phoney’ 
emergency as Daphtary had described it) – the 
attempt then of the Court to distinguish 
Prabhakar’s case on the ground that Article 21 
was the sole repository of the right of personal 
liberty and that since the suspension order of 
the President during that Emergency was 
unconditional there was no remedy – that the 
detenu could “virtually be starved to death” – 
(in Subba Rao’s graphic phrase) was an 
(unfortunately for Indian citizens) accepted by 
Chief Justice Ray.  Liberty, said Ray, was the gift 
of the law, and could by law be taken away!   It 
was only because some of Chief Justice Ray’s 
colleagues concurred in this view that this 
became the law of the land – though some of 
them publicly admitted later on that they were 
wrong. 
  
A Footnote on Daphatary’s role in this case: 
  
Daphtary was too old to argue the ADM 
Jabalpur case – but he made his little 
contribution which we all then thought was a 
notable one.   When it was learnt, in the week 
before the hearing that the case was to 
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commence, that the Constitution Bench would 
consist of certain Justices selected by Chief 
Justice Ray, and not of the five senior most 
Judges in the Court, Daphtary as President of 
the Bar Association of India, went to the 
chambers of the Chief Justice and protested.  
Chief Justice Ray was amazed – perhaps rightly 
so; - after all he alone as Chief Justice of India 
had the right and authority to decide which of 
the Judges should be with him on the 
Constitution Bench.   But those were difficult 
times and the reversal of the decision of the 
High Court of Madhya Pradesh (and of eight 
other High Courts) by the Supreme Court would 
have spelt doom to the freedom of citizens all 
over the country.  When Daphtary persisted that 
only the senior most Judges should hear a case 
of this magnitude – a case affecting personal 
liberty – Chief Justice Ray queried: “Has this 
ever been suggested before?”   Quick as a flash 
came Daphtary’s response “Well, My Lord when 
I once made similar request to Chief Justice S.R. 
Das, His Lordship did not take it ill!”  On hearing 
this, Chief Justice Ray relented.   The Bench 
which heard ADM Jabalpur was reconstituted 
with five of the senior most Justices in the 
Court.   Incidentally, I have often wondered 
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whether Daphtary had ever suggested any such 
thing to S.R. Das – when I once mentioned my 
doubts to him, a year before he died, he merely 
smiled and said nothing.   Chief Justice Ray’s 
admiration and respect for S.R. Das was well-
known to the Bar – and to Daphtary. 
  
A brilliant piece of advocacy was used to good 
effect though, alas, in the result, it didn’t make 
difference.   The judgments of nine High Courts 
in the country upholding the freedom of its 
citizens to question in Courts, the validity of 
orders of detention, were all reversed by the 
Supreme Court.   The only good thing about 
Daphtary’s unusual and brave intervention was 
that because of it, the third senior most judge 
of the Supreme Court who sat as part of the 
Constitution Bench of five to hear the 
Emergency Case – dissented; it was that judge’s 
celebrated dissent that made H.R. Khanna a 
household word for judicial courage. 
  
On 5th October 1964, Subba Rao handed down 
two judgments – both unanimous Constitution 
Bench judgments – in Land Acquisition cases 
from Bombay and Madras.   Justice Subba Rao 
spoke for the Court in each of them.   Both 
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Jeejheebhoy Vs. Asst. Collector of Thane: (AIR 
1965 SC 1096) and P Vajravelu Vs. Special Dy. 
Collector, Madras: (AIR 1965) declared the 
enactments in quest ion – one a pre-
Constitution Act and the other a post-

Constitution Act void and not saved by Art. 
31(A) of the Constitution. 

It was by an odd quirk of circumstance that 
Subba Rao came to decide Jeejheebhoy and 
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Vajravelu – and here again Daphtary was to play 
a part.   Both cases had come up before Chief 
Justice Gajendragadkar who was proceeding to 
hear them.   An objection was raised on behalf 
of interveners from Bombay that Chief Justice 
Gajendragadkar should not hear the matter he 
being a member of a co-operative housing 
society for which the land belonging to the 
interveners had been acquired in 1963 under 
the impugned Bombay Act. No. counsel was 
willing to raise this objection before Chief 
Justice Gajendragadkar – who could be quite a 
tiger in Court.   But then there was a tiger at the 
bar Mr. Purshottam Trikamdas: he agreed to 
appear for the intervenors and raise the 
objection.   When the objection was first raised 
by Purshottam Chief Justice Gajendragadkar 
brushed aside the objection; when Purshottam 
forcefully persisted Gajendragadkar said that he 
would hear the Madras case delinking the case 
from Bombay where he himself had an indirect 
interest.   It was then that Attorney General C.K. 
Daphtary appearing for Government stood up, 
and said to the Court that in his opinion the 
Chief justice ought not to hear the matter.   The 
Bench was reconstituted next day with Subba 
Rao presiding.  No one was in doubt at that time 
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(certainly not Daphtary) no one is in doubt 
today, that had Chief Justice Gajendragadkar 
presided Jeejheebhoy and Vajravelu would have 
been differently decided: Daphtary’s client the 
Government would have won but it was not to 
be – Daphtary lost, largely because he 
supported (in the best traditions of the Bar) the 
application made by Purshottam Trikamdas! 
  
Meanwhile, Parliament by the Constitution 17th 
Amendment Act had placed all land reform laws 
in the Ninth Schedule protected (by Article 31B) 
from all constitutional challenges including 
violation of Arts. 14,19 and 31! 
  
With Subba Rao’s decisions in Jeejheebhoy and 
Vajravelu and with his later decision in the Metal 
Corporation Case (in September 1966-1967 1 
SCR 255).   Government had failed to convince 
the Court as to its interpretation of Art. 31 as 
amended by the Const i tut ion (Fourth 
Amendment) Act – and in the applicability of 
Art. 31A to pre-Constitution laws.   The battle-
ground now shifted to the Ninth Schedule – and 
the scope and ambit of the protection under 
Art. 31B.   This necessarily involved the validity 
of the Constitution (Seventeenth Amendment) 
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Act.   It was in Golaknath that this question fell 
to be decided.   And it was in Golaknath that 
Chief Justice Subba Rao’s qualit ies of 
leadership were stretched to the farthest.   He 
was able to persuade a majority of his 
colleagues (6-5) to place a judicial check on 
unlimited constitutional power of amendment. 
  
I remember the late Mr. Nambiar (K.K. 
Venugopal’s father) telling me that when he 
moved the petition in the Supreme Court of 
India challenging the Constitution (Seventeenth 
Amendment) – which placed the Mysore Land 
Reforms Act 1953 in the Ninth Schedule – he 
was not at all hopeful even of an admission.  
The law as declared by the Supreme Court was 
against him.   In Shankari Prasad AIR 1951 SC 
458 a Constitution Bench of five Justices 
presided over by the first Chief Justice of India 
had upheld the power of Parliament to amend 
the Constitution – this constituent power, they 
said, was beyond the scope of judicial review.  
Th is was la ter accepted, though not 
unanimously, but by a majority led by Chief 
Justice Gajendragadkar in the Court’s later 
decision in Sajjan Singh’s case: AIR 1965 SC 
845. 
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Chief Justice Subba Rao held strong views on 
the subject.   The incorporation of patently void 
and illegal Acts into the Ninth Schedule by the 
Constitutional device of Art. 31(B) was, in his 
view striking proof of the failure of the Indian 
Parliament to conform to the Constitution 
under which it was elected (as forcefully 
propounded in later years by Justice P.B. 
Mukherjee Chief Justice of the High court of 
Calcutta).   Mr. Nambiar’s writ petition was not 
only admitted but straightaway referred to a Full 
Court – then consisting of eleven Justices.   The 
arguments were long when compared to the 
arguments that the Court was used to in those 
days – the case took twenty two working days: 
but much shorter than the arguments in the 
later Full Bench constituted to consider the 
validity of Art. 31(C) and the correctness of the 
decision in Golaknath.  (The hearing of 
Keshavanand Bharti which comprised a Full 
Court of thirteen Justices took well over three 
months!)   Chief Justice Subba Rao refused to 
accept that Parliament even in its constituent 
function could impair or adversely affect the 
fundamental rights in Part III of the Constitution 
but this would involve invalidating all previous 
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constitutional amendments which had declared 
valid a series of land reform Acts as also the 
entire range of anti-zamindar legislation.   So he 
looked around and engrafted a American 
doctrine (accepted by Courts in the U.S.A.) – 
the doctrine of “Prospective Overruling”.   He 
validated the Constitution (Seventeenth 
Amendment) Act, but denied power to 
Parliament to place more enactments in the 
Ninth Schedule. 
  
Golaknath (1967) had and still has many critics.  
But it was a piece of rare judicial craftsmanship 
– In Golaknath Subba Rao conceptualized his 
v i s i o n o f F u n d a m e n t a l R i g h t s a s 
transcendental.   He always believed – and he 
said so constantly during the hearing in 
Golaknath – that the enabling provisions 
permitting reasonable restrictions to be 
imposed by law in sub-articles (2) to (6) of Art. 
19 conferred sufficient flexibility on Courts to 
pronounce upon and uphold as valid legislative 
measures designed for the greater social good.  
Soon after his retirement, he delivered a series 
of lectures in which he made this point more 
precisely; in one of them he said: 
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“Constitutional democracy which rests 
upon diffusion of power introduced the 
necessary check in the shape of 
judicial scrutiny.   If the State places all 
the necessary material before the 
Court to support its assertion and if its 
case is good, the Court, as it starts with 
a presumption in its favour (in favour of 
the State), ordinarily sustains the law.  
All reasonable laws of social control 
will be in permitted by the Courts.  The 
real grievance of the person in power is 
against this judicial check; indeed the 
complaint is against constitutional 
democracy itself.   All the agrarian laws 
with suitable modifications might have 
received the approval of the Court.  
The Supreme Court was not given a 
rea l chance or t ime to evolve 
appropriate doctrines to reconcile the 
individual right to property with social 
control.” 

  
That was his explanation – there are many who 
do not agree with this extenuating apologia. 
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The doctrine of a Constitutional amendment 
being “law” and thus amenable to review under 
Art. 13 did not last too long beyond Golaknath.  
The reasoning in Golaknath was not accepted – 
even by the majority in Keshavanand Bharti 
(1973) (the narrow majority 7-6) accepted the 
alternative argument advanced in Golaknath 
and mentioned in the judgment of the Chief 
Justice Subba Rao as having “considerable 
force” (AIR 1967 SC at p. 1664 para 40) – it was 
this alternative argument that was accepted by 
the majority in Keshvanand Bharti (1973) viz. was 
that the power to amend does not include the 
power to change the structure – the basic or 
fundamental structure of the Constitution. 
  
To critics of Golaknath I would only say that if 
there was no Golaknath, there would have been 
no Keshavanand Bharati – and unbridled powers 
of amendment being conceded, we would have 
gone the way of some of our neighbours; since 
the ruling party always had a massive majority 
w e w o u l d a l m o s t d e f i n i t e l y h a v e 
institutionalized a dictatorship through a 
constitutional amendment: by amending the 
Constitution to provide for a “presidential form 
of Government”: a euphemism used in this part 
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of the world for autocratic rule.   And with a 
dictatorship we would have completely lost the 
freedom of the Press and the independence of 
the judiciary – two concepts which both Subba 
Rao and C.K. Daphtary greatly cherished. 
  
I remember Daphtary saying to me during the 
Internal Emergency of June 1975 after the spate 
of punitive transfers of High Court Judges, “Fali 
–“ what we need now is a Subba Rao.”   It was 
not out of spite or venom but out of despair 
that he lamented the 1974 supersession of 
Judges – Shelat, Hegde and Grover) and bitterly 
commented on the performance of the man 
who superseded them viz. Mr. A.N. Ray that 
lone dissenter who accepted Government’s 
contention in the Bank Nationalisation Case.  As 
a Nominated member of the Rajya Sabha, 
(nominated by the Government which declared 
the June 1975.   Emergency Daphtary 
encapsulated the ignominy of the entire 
supersession in just twelve words:   He said in a 
speech in the Upper House that: 

“The boy who wrote the best essay was 
awarded the first prize”. 
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i.e. the dissenting judgment of Justice 
Ray in the Bank Nationalisation Case 
favoured his being appointed CJI 
suspending 3 Judges senior to him. 
  

III.      The impact of Justice Krishna Iyer 

The other great stellar pointer in the judicial 
firmament has been Mr. Justice Krishna Iyer.  He 
was responsible for – and in turn inspired – a 
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new thrust, a new direction, for the Supreme 
Court.   He helped to humanize the legal 
system – particularly in the field of criminal 
jurisprudence and jail reform.   He extended the 
frontiers of the accountability of the State and 
its instrumentalities in their ever expanding 
operations.   He often strayed from the beaten 
path of the law spinning his own “cocoon of 
jurisprudence”, inspired obviously by the fact 
that in dispensing justice the answer to the 
question “what result is best for the country?”  
is not always consistent with the response 
obtained by asking:   “What is the decision 
according to law?”   He thus treated – and so 
inspired other judges to treat – binding 
decisions as no more than decisions applicable 
to the facts of that particular case.   To attempt 
an assessment of Justice Krishna Iyer through 
his judgments (as in the case of Subba Rao) 
would not, therefore, be a correct approach – 
this judge, more than any other, by his wordy 
and some t imes seemingly i r re levant 
judgments, made other judges think.   Even 
when he was writing a majority judgment he 
made provision (as in a minority opinion) for the 
“brooding spirit of the future”. 
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In a scholarly article which I read sometime 
ago, the author asked:   “What is the point of a 
judgment including passages which are on the 
Judge’s own admission irrelevant?”   And the 
answer was that there are diverse audiences to 
whom judicial opinions are addressed.   Some 
judges (in their judgments) are constantly 
explaining their decisions to litigants, and their 
lawyers and to succeeding generations of 
judges.   So it is with the judgments of Krishna 
Iyer.   He is also the originator of introducing 
into judicial pronouncements “the Purple 
Patch”:   it is not uncommon with some judges; 
the phrase has been explained by Lord 
Denning: 

“When you are covering as with a 
garment some weighty or important 
matter you should sew on one or two 
purple passages so as to attract the 
attention of those who are unfamiliar 
with it”. 
  
It’s a good tip for Judges. 
  
Krishna Iyer’s judgments are strewn 
with “purple patches”. 
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He made no secret of the fact that a judge must 
have a social philosophy and humane approach 
to legal problems.   Whilst Subba Rao had an 
obsessive concern with fundamental rights, 
Krishna Iyer’s concern was broader – for the 
poor and downtrodden.   He carved out a 
special entrance for the destitute in the 
somewhat formidable portals of the Supreme 
Court.   Along with Justice Bhagwati, he gave a 
new dimension to Articles in the Part IV of the 
Constitution which had hardly received 
attention from the Court.   The rights against 
exploitation in Art. 23 were under his 
stewardship enforced and given meaning. 
  
And then he had that abiding quality of a great 
Judge – he was fearless.   Whilst still a junior 
puisne Judge in the Supreme Court, within two 
years of his elevation from the Law Commission 
to the Highest Court, he sat as a Vacation Judge 
during the Summer Recess of 1975.   Prime 
Minister Indira Gandhi had lost the Election 
Petition filed against her by Mr. Raj Narain in the 
High court of Allahabad.   The high Court Judge 
ruled that she had forfeited her seat in the Lok 
Sabha.   She sought an absolute stay of the 
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judgment and order.   The matter was argued in 
the Summer Vacation before Krishna Iyer J. – 
the Vacation Judge.   He could have passed the 
buck – granting an absolute stay till the 
reopening of the Court when a Bench of three 
or five Judges could have finally heard the 
application.  But he did not flinch.  Sitting singly 
and taking the entire odium on himself – he 
passed an Order granting only a limited stay, 
consistent with the practice of the Supreme 
Court in all election appeals.   He ordered that 
whilst Mrs. Gandhi as Prime Minister could 
speak in either House of Parliament (so long as 
she filled that office) Mrs. Gandhi as a member 
of Parliament could not vote nor participate in 
proceedings of Lok Sabha – since she had been 
unseated by the judgment of a competent 
court.   India’s Constitutional historian Mr. H.M. 
Seervai (otherwise very critical of Justice 
Krishna Iyer and of his judgments) had this to 
say of the period just before the declaration of 
Emergency: (what he called the First Period): 

“Of the first period, the historian will 
say that the Supreme Court moved 
towards its finest hour, a day before the 
Proclamation of Emergency, when on 
24th June, 1975, Krishna Iyer J., 
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following judicial precedents, rejected 
an application made by Mrs. Gandhi 
that the Allahabad High Court’s Order, 
finding her guilty of corrupt election 
practices and disqualifying her for six 
years, should be totally suspended.   In 
the best traditions of the judiciary, 
Krishna Iyer J., granted a conditional 
stay of the Order under Appeal – 
although he had been reminded by her 
eminent Counsel Mr. N.A. Palkhivala, 
“that the nation was solidly behind 
(her) as Prime Minister” and that “there 
were momentous consequences, 
disastrous to the country, if anything 
less than the total suspension of the 
order under appeal were made”. 

  
(Seervai’s Constitution of India Vol. 1 3rd Edn. P. 
1018) 
  
Great praise indeed.   But then Krishna Iyer 
always did what he thought was right – he 
never bothered about the consequences.   In 
the Bangalore Water Supply Case: (AIR 1978 SC 
548) he deliberately widened the spectrum of 
what was meant by word “industry” under 
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Section 2(j) of the Industrial Disputes Act, 1947 
overruling what the Supreme Court had 
previously and almost consistently said about 
this word and its restricted interpretation.  
When Parliament intervened to re-define 
narrowly the term “industry” in the Act, almost 
nullifying his judgment, the amendment did not 
bother him.   His approach in this, as in all 
matters, was influenced only by his own sense 
of the dominant need of the times.  In the same 
case, after noticing the rival contentions of 
counsel for each of the parties he said: 
  
“Is it not obvious from those rival thought-ways 
that law is value-loaded, that social philosophy 
is an inarticulate interpretative tool?   This is 
inescapable in any school of jurisprudence”.  
Law to him was ‘value-loaded”. 
  
His social philosophy was more than an 
interpretative tool.   It has been the mainspring 
of almost all his judicial dicta.   He founded this 
new “school of jurisprudence” – which had 
many adherents.  It still has. 
  
A judge carries with him his biases and 
prejudices (his “can’t helps” a Justice Holmes 
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called them) – so with Justice Krishna Iyer and 
the adherents to his school of thought.   He 
always believed that the assertion made in the 
United States that the Supreme Court is a 
political institution applied as much as to India 
as to the United States.  “Law without politics is 
blind; he once said – “Politics without law is 
deaf”. 
  
He would rather do justice over-riding law than 
administer what he believed was injustice 
according to law.   After retirement he said “the 
myth is that courts of law administer justice, the 
truth is that they are agents of injustice”.   He 
thus widely influenced some judges to do 
justice according to their whim, in disregard of 
law.  In this he did a disservice to the adherents 
of his school of thought.   Concepts of justice 
vary and some judges sitting in various Courts 
in the country, without his legal acumen and 
not endowed with his extraordinary faculty for 
distinguishing right from the wrong, have 
attempted to emulate him.   They have failed.  
Their experiments in imitation have been 
disastrous – and the blame is laid at the door of 
Krishna Iyer. 
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Some have attempted to ape his style and use 
four-syllable words where even one would do.  
Such persons have failed to realize that Krishna 
Iyer always regarded language as a vehicle for 
ideas, and if the manifold ideas in his fertile 
brain could not be expressed in known 
language, he (Krishna Iyer) had no hesitation in 
inventing words and adapting English words to 
suit what he believed were Indian conditions.  
In Samsher Singh vs. State of Punjab: (AIR 1974 
SC at page 229) a Bench of seven Judges sat to 
c o n s i d e r w h e t h e r t h e C o n s t i t u t i o n 
contemplated the President and the Governor 
as real repositories of power or whether they 
were like the British Crown: (a point of topical 
interest these days) Krishna Iyer J. in delivering 
a separate but concurring judgment posed the 
question for decision thus: 

“Is Rashtrapati Bhawan – or Raj Bhawan 
– an Indian Buckingham Palace, or (is 
i t ) a h a l f -w a y h o u s e b e t w e e n 
Buckingham Palace and the White 
House?” 
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Such imagery is inimitable, expected of Krishna 
Iyer but intolerable and ludicrous when 
attempted by someone else! 
  
People who attempt to ape him do not realize 
that his penchant for long words was not a 
studied exercise; for he spoke in Court in the 
sense vein. 
  
I once heard him deliver judgment in Court 
Room No.3 (where he sat) – an oral judgment, a 
judgment “off-the-cuff) – where amongst 
several multi-syllable words he used one with 
six syllables: “RATIOCINATION”.  There were 
many litigants and some lawyers present n 
Court that day – half of them, I am sure, cold 
not pronounce the word and most of the others 
did not know what it meant. 
  
Justice Krishna Iyer has been and is a mixed 
package – packed to the brim with mixture of 
law, of politics, of commonsense – but above all 
compassion.   When on the Bench be always 
reminded me of Lord Denning – the great 
Master of the Rolls.   When counsel urged the 
Master of the Rolls not to invent a new head of 
police policy, Lord Denning retorted: “I know 
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that Public Policy is an unruly horse but it is for 
an able and competent judge to ride that unruly 
horse and to bring it down on the side of 
justice”.   In the course of his judicial career, 
Justice Krishna Iyer gladly made unruly horses, 
in fact he even looked for them.   He showed 
considerable prowess (and ingenuity) in 
bringing them down on the side of Justice – At 
times, however, after the ride, the fences of the 
law needed some mending!   The new sights he 
fixed for the highest Court are epochal; the new 
trends of thought remain long after he retired – 
in fact without ever having the authority of a 
Chief Justice he left his mark on the decisions 
of the Supreme Court of the seventies – they 
had a distinctive stamp: they were the 
judgments of the Krishna Iyer Era.   But it is well 
to remember that it is at all times difficult and 
sometimes dangerous to emulate a person 
whom you cannot hope to be.   As Dr. Johnson 
once said, “almost all absurdity of conduct 
arises from the imitation of those we cannot 
resemble”.   So there are dangers in saying and 
doing all that Krishna Iyer said and did! 
  
In fact in the celebrated judgment in Mahendra 
Gill vs. Election Commission (1978) 1 SCC 447 
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Justice Iyer himself decried the lack of 
objective standards in judicial determinations.  
Quoting from a book by Alan Barth (‘Prophets 
with Honour’) Justice Iyer accepted the 
standards for judicial decision mentioned there 
and set out the following passage (with 
approval): 

“A Court which yields to the popular 
will thereby licenses itself to practice 
despotism for there can no assurance 
that it will not on another occasion 
indulge its own will.   Courts can fulfil 
their responsibility in a democratic 
society only to the extent that they 
succeed in shaping their judgments by 
rational standards, and rational 
standards are both impersonal and 
communicable”. 

  
The above observation said Krishna Iyer would 
equally apply to the Election Commission.   If so 
one may add – it must also apply to the superior 
Courts in the land, including the Supreme 
Court.   On the Court Krishna Iyer was both a 
prolific writer, and indefatigable worker.   His 
record of judgments, in sheer numbers, 
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surpasses Subba Rao’s.   Subba Rao in his term 
of little over eight years in the Supreme Court 
participated in over five hundred and sixty 
cases in which judgments were delivered, 
himself delivering two hundred and fifty-four.  
During a shorter period on the Bench – a little 
over seven years (from July 1973 to November 
1980) Justice Krishna Iyer participated in over 
seven hundred cases in which decisions were 
rendered – he himself delivering judgments in 
more than half of them.   His preoccupation for 
quick justice is apparent in his judgments.  So is 
his helplessness at the Court not being able to 
administer it.   he starts a judgment in one case 
with these words (AIR 1974 SC 396): 

“Investment in early justice seems 
i m p o s s i b l e w i t h o u t r a d i c a l 
reorientation and systematic changes 
in the judicial process, as these two 
appeals, which have survived two 
decades, sadly illustrate”! 

  
Chief Justice Latham of the High Court of 
Australia used to say that when he died they 
would find engraved on his heart “Section 92” – 
The Trade and Commence clause of the 
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Australian Constitution which inspired so much 
litigation at the time – all of which he had to 
deal with during his tenure as Chief Justice!  
Despite the fantastic progress of science in the 
last decade there has not yet been invented a 
cardiac machine which can read what is written 
in the heart of Justice Krishna Iyer.   If there was 
such an instrument one would read the words: 
“Legal Aid”.   In fact, it was he who gave new 
meaning to the Equality Clause in our 
Constitution – Article 14.   He ruled that if an 
indigent litigant is not afforded legal aid he 
does not receive the equal protection of the law 
guaranteed by that Article. 
  
When Justice William Douglas retired from the 
Supreme Court of the United States after a 
tenure spread over three decades, a widely-
read magazine, described him as “the Court’s 
grandest maverick, a rugged liberal with a sock 
of white hair, piercing eyes and a luminous 
regard for the First Amendment”.   For “First 
Amendment” substitute “Poor” – and the 
description aptly fits Justice Krishna Iyer! 
  
It has been sometimes said that Subha Rao (and 
the Subba Rao court) was ‘rightist’ – and Justice 
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Krishna Iyer and those of his school ‘leftist’.  
This is a superficial characterization indulged in 
by those who are obsessed with – isms. 
Besides, it is not even correct.   Each had many 
similar and abiding major concerns. 
  
The abiding concerns of the Subba Rao Court 
w e r e u n d e r l i n e d ( c o i n c i d e n t a l l y b u t 
characteristically) by the first and the last case 
in which he presided as Chief Justice: 
  
In the first, he firmly upheld the independence 
of the judiciary by ensuring that the 
subordinate judiciary should not be selected 
except from the judicial service.   In Chandras 
Mohan vs. State of U.P. AIR 1966 SC 1987, it was 
contended for the State that it was permissible 
to the Governor (which meant the State 
Government) to frame rules permitting 
recruitment of judges in the subordinate 
judiciary not only from advocates and pleaders 
of requisite standing but also from members of 
the executive departments discharging revenue 
or ministerial functions.   Chief Justice Subha 
Rao (in this first case in which he presided as 
Chief Justice) rejected the contention saying 
that it was unreasonable to attribute to the 
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makers of the Constitution who had so 
completely provided for the independence of 
the judiciary, an intention to destroy it by an 
indirect method. “What can be more 
deleterious for the good name of the judiciary 
than to permit at the level of district judges 
recruitment from the executive department?”, 
he asked, and then declared the Uttar Pradesh 
Higher Judicial Service Rules framed by the 
State Government as unconstitutional. 
  
Likewise, Justice Krishna Iyer in the celebrated 
Transfer Case of Judges (Union of India vs. 
Sakalchand: AIR 1977 SC 2329) whilst accepting 
that a judge of the High Court may be 
transferred from one High Court to another in 
the public interest, read into the constitutional 
provision of prior consultation with the Chief 
Justice a virtual mandate – although the opinion 
of the Chief Justice of India on the proposal to 
transfer may not be legally binding, it would 
have to be accepted (he said) because 
otherwise without the consent of the Head of 
the Judiciary an order of transfer of a High 
Court Judge would be per se arbitrary and 
capricious. 
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So much for their common concerns – the 
independence of the judiciary. 
  
In the field of human rights and freedoms too 
their view (and since their influence was 
considerable), the views of their colleagues and 
judges who succeeded them were not 
dissimilar. 
  
In the last case over which he presided Satwant 
Singh vs. Assistant Passport Officer: AIR 1967 
SC 1836 (known as the Passport Case) Chief 
Justice Subba Rao speaking for a majority in a 
Bench of five judges held that the expression 
‘personal liberty’ in Article 21 encompassed a 
right of locomotion, of the right to travel 
abroad.   Every person living in India has a 
fundamental right to travel even outside India – 
and the refusal of government to give him a 
passport without a valid law prescribing 
reasonable restrictions, was held to be an 
arbitrary exercise of executive power, infringing 
the Equality Clause of the Constitution.   In this 
last case, Subba Rao had in fact (with the help 
of Justices Shelat, and C.A. Vaidyialingam who 
concurred with him) converted his minority 
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opinion in Kharak Singh as the declared law of 
the land. 
  
There is a sequel to this decision which 
concerns Justice Krishna Iyer. 
  
Soon after the decision in Satwant Singh in 
1966 Parliament passed the Passports Act 1967 
regulating conditions for the grant and refusal 
of a passport – and also providing for 
conditions on which a passport once granted 
could be impounded.  Ten years later – in 1977 – 
when the Janata Government was in power and 
the Congress(!) in Opposition Mrs. Maneka 
Gandhi (daughter-in-law of Mrs. Indira Gandhi) 
received a peremptory letter from the Regional 
Passport Officer of Delhi informing her that it 
had been decided by the Government of India 
to impound her passport, under the provisions 
of the Passport Act – and in the public interest 
called upon her to surrender it.   She asked for 
the reasons why this decision was taken.   The 
reply was that the government had decided in 
the interest of the general public not to furnish 
her a copy of the statement of reasons for 
making of the order.   Maneka Gandhi moved a 
petition in the Supreme Court – and pending 
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hearing of the petition she was required to 
deposit her passport with the Registrar of the 
Court.  Justice Krishna Iyer was on the Bench of 
seven judges which heard the petition.  
Concurring with Justice Bhagwati who wrote 
the judgment in what is regarded by many as a 
landmark case (AIR 1978 SC 507) Justice Krishna 
Iyer in a separate opinion endorsed the majority 
judgment of Subba Rao in Satwant Singh’s Case 
decided way back in 1966.   He showed his 
abiding concern for human freedoms and 
human rights.   He held, along with the Court, 
that the right to travel abroad was not only 
encompassed in the right to liberty under 
Article 21, but that right could only be denied if 
the procedural law which governed its exercise 
was fair. 
  
The words “procedure according to law” in 
Article 21 he said, mean fair, not formal 
procedure.   In characteristic Krishna Iyer prose 
he said ‘no passport officer shall be a mini 
Caesar nor a minister an incarnate Caesar in a 
system where the Rule of Law reigns 
supreme”…. Under our constitutional order, he 
went on, “the price of daring dissent should not 
be “passport forfeit”.   The laconic order of the 

barandbench.com 47

http://barandbench.com


Bar & Bench

Passport Officer and his refusal to give reasons 
were characterized as unfair and violative of 
Natural Justice by all judges including Justice 
Krishna Iyer – in what he described as his 
concluding caveat; he said that we should 
never forget the watershed between a ‘police 
state’ and ‘people’s raj’.   The policing of a 
people’s right on exit or entry, he said, was 
fraught with grave peril to liberty. 
  
So you see this abiding concern for human 
freedom too was no different than Subba Rao’s. 
  
IV.       CONCLUSION 
  
My regret, however, is that after all this, Krishna 
Iyer agreed with the majority in virtually 
denying relief to Mrs. Maneka Gandhi.  Only one 
judge in this Bench of seven (Chief Justice Beg) 
said that the order of government had to be 
quashed as this was the only logical conclusion 
to the unanimous finding of the Court that the 
order was contrary to natural justice and 
violative of Article 21. But the other judges 
including Justice Krishna Iyer (as also two future 
Chief Justices of India – Justice Chandrachud 
and Justice Bhagwati) after holding that the 
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government order was illegal and void, 
inconsistently and illogically maintained the 
order impounding the passport – on the basis 
of a statement made on behalf of the 
government by the government by the then 
Attorney General that the Government would 
give a hearing (a post-event or a post-decisional 
hearing) to Menaka Gandhi, and if the decision 
to impound her passport was maintained, its 
operation would be limited to six months from 
the date of the government’s decision: till then 
the passport was to remain with the Registrar of 
the Court.  Virtually an indefinite impounding of 
the passport was not only tolerated but 
affirmed by the final Order of that Court. 
  
Contrast Satwant Singh and Menaka Gandhi,  In 
1967 citizen Satwant Singh as a result of Subba 
Rao’s judgment got back his passport on the 
ground that the refusal to permit him to go 
abroad was violative of his fundamental right 
and there was no law which prevented him 
from obtaining it.   In 1977, citizen Menaka 
Gandhi as a result of Justice Krishna Iyer’s 
judgment and the judgment of six of his other 
colleagues all of whom held that the order 
impounding her passport was illegal and void, 
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did not get back her passport to enable her to 
exercise her fundamental right to go abroad.  
She won the case but was denied ultimate 
relief.   The underlying message of all this was 
not lost on discriminating members of the Bar 
and the public – the wave of popularity of the 
Janata Government (the case was heard in the 
second half of 1977 and the judgment was 
delivered in January 1978) and the then public 
unpopularity of the Indira Gandhi family did not 
fail to have their impact on the Court.   There 
was after all much truth in Justice Cardozo’s 
confession made in a different country and in a 
different century that the hydraulic pressures of 
great events also influence judges – “they do 
not idly pass them by.” 
  
If this is seen as a criticism of Justice Krishna 
Iyer, it is meant to be. 
  
But Subba Rao too had his “Achilles heel’.   The 
man who had spoken a great deal about the 
dangers of politicians’ influencing judges and 
insulating the Judiciary from them, was himself 
seen to be hobnobbing with them whilst still 
Chief justice of India.   The day after he retired, 
he was nominated by the Leader of the 
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Opposition in Parliament (Mr. Minoo Masani) as 
the Opposition Party’s nominee for the Office of 
President.  It was obvious then that he had been 
meeting with leaders and members of political 
parties whilst still Head of the Judiciary and 
whilst still sitting in Court deciding cases of 
citizen against State.   The manner of his going 
did little credit to his outstanding career as a 
great Judge. 
  
All of this in the end goes to show that Judges 
are human beings, and that human-beings, like 
stars in the firmament have their blemishes – 
despite such blemishes they shine.   It is to the 
credit of these two great men, that after taking 
into account their frailties, they shine, and shine 
brightly – like the two Pointers in the Northern 
Sky. 

CK Daphtary Image Credit: Indian Express 
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1991 to 2010. He has been honoured with the 
19th Lal Bahadur Shastri National Award for 
Excellence in Public Administration 2018. He is 
one of India's most distinguished constitutional 
lawyers and he has argued several leading 
cases. He remained Additional Solicitor General 
of India May 1972- June 1975. He has been 
awarded the Padma Bhushan (1991), Padma 
Vibhushan (2007) and Gruber Prize for Justice 
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(2002) and has remained nominated member of 
the Rajya Sabha, the Upper House of the 
Parliament of India for a term (1999–2005). 

Watch his videos on Kanga & Palkhivala, 
Sabarimala judgment and the 2023 interview 
on Appointment of Judges, Collegium and 
more, 

Read his interviews: 

In Conversation with the living legend of law – 
Fali Sam Nariman 

Lawyers who matter – Fali Sam Nariman 
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