
,~ Sh: SANJIV JAIN 
..,ommercral Court-03 District Judge 

r:i Room No. 24 
atiala House Courts 

New Delhi 

CS (Comm)-28/21 . 
Dina Ramliani Rahe v/s Shenpenn Khymsar & Anr 
28.04.2022 

Present: Ms. Swathi Sukumar, Sh. Naveen Nagarjuna and Ms. 

Tarini Sahai, ld. Counsel for applicant/plaintiff with 

plaintiff. 
Sh. Amal Chitale and Ms. Shweta Singh Parihar, ld. 

Counsels for respondent/defendant no. l. 

None for defendant no.2 despite service of notice of the 

application under Order 39 Rule 2 A and Order 39 Rule 1 and 2. 

Plaintiff has filed an application under Order 39 Rule 2A 

and Order 39 Rule 1 and 2 r/w 151 CPC for holding the defendant 

no.1 to be in breach of the undertaking given to the court vide order 

dated 01.02.2021 and directing defendant no.1 to file the whole music 

works of the cinematographic film 'Broken Wings' prior to release of 

the film in public, stopping the release of the film until the defendants 

establish that they are not in contempt of the orders etc. 

Heard. 

The plaintiff has filed the suit for permanent injunction 

restraining the defendants from infringing the copyright of the 

plaintiff, rendition of accounts etc alleging that her husband late 

Sonam Sherpa was a leading guitarist. He passed away suddenly on 

14.02.2020 leaving behind her and his minor son. He was the 

Director/CEO/Proprietor of Parikrama School of Music. He was 

known for giving music to the bands. He along with his band 

members also composed music for the bollywood films. 
~~~.·--:·~ l~l;,P--f ···>'?,) It was alleged that defendant no.1, a writer and director 
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has an upcoming film 'Broken Wings' which has been produced by 

defendant no.2. The last project of her husband was as a music 

director in the defendant no.l's film 'Broken Wings'. They had been 

working on the project since 2018. It was decided that her husband 

would be the music composer & director in the film. Since then, he 

was composing music for the film using his knowledge of the field to 

come up with the musical compositions which were original and 

unique. It was stated that there were various exchanges of mails 

between them whereby he had sent his original musical works to the 

defendant no.1 to use in the film who also shared with him the script 

implying that the musical works were the original compositions 

shared by her husband with the defendant no.1. He had also shared 

with the defendants the tracks as detailed in para 8 of the plaint. It 

was alleged that he was in a bonafide belief that when his musical 

work would be included in the film, defendants would seek a license 

from him as required under the Copyright Act, 1957 being the 

exclusive author and owner of the musical works as defined under 

Section 17 of the Act. It is stated that no payment was ever made by 

defendants to her husband. 

It was alleged that on 31.08.2020, she came across with 

the trailer of the film 'Broken Wings' which included the musical 

works of her husband. Defendnat no.1 and 2 did not give credit to her 

husband for the use of the musical works willfully. Although she tried 

to amicably resolve the issue by sending mails to discuss the terms of 

_,,, _ _ . the contract for using the musical works but the defendant no. l on 

'-!%. 9.09.20 sent a legal notice wrongly claiming that some of the 
~· . . 



-3-

musical works are of his own work. He also refused to enter into a 

formal license agreement. She replied to the notice alleging that her 

rights are being violated/infringed but the defendant on 23.12.20 in 

his counter reply again claimed to be his work. It is alleged that 

attempt of defendant no.l to usurp the works of her husband is 

entirely malafide. 

The defendant in his written statement claimed that he is 

an artist possessing multi disciplinary talents in the fields of film 

making and music composition. He is also an avid composer of music 

and has composed and released a hard rock album in 2004. He is a 

philanthropist and humanitarian who has consistently strived to 

highlight the pride of Tibetans in exile in India and the conditions of 

the people of Darjeeling hills who had to undergo conditions of 

ruthless violence in their struggle for statehood. In April 2018, he had 

informed Mr. Sherpa of his intention to produce, direct and compose 

songs for a movie titled 'Broken Wings', the story based on the 

Gorkhaland Agitation. He upon hearing this and having born in 

Kalingpong, the epicentre of Gorkhaland Agitation, purely, out of 

friendship offered to be the Music Director of the film 'Broken Wings' 

for absolutely no monetary or financial benefit and thus, no contract 

was entered upon for the same. It was stated that the defendant no.l 

has not used the compositions of Mr. Sherpa in the film 'Broken 

Wings' and he is the original author of the said works. He has only 

incorporated the song's title 'there she goes' and 'timro mero' and thus, 

plaintiff does not have any right to claim any royalty as per Section 

8 and 19 of the Act. It is the defendant no.1 who has composed and 
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authored both the songs, developed the chord progressions, lyrics, 

melody etc and recorded the same. Mr. Sherpa being the Music 

Director was only asked to orchestrate the composed music and 

nothing more. 

It was stated that the song 'there she goes' was originally 

authored, composed and recorded by defendant no.l in 2014 and 

same was uploaded on the official channel of Monk and Warrior 

Productions on 'youtube' on 16.01.2015. The song titled 'timro mero' 

was originally authored, composed and recorded on 25.02.2018. It 

was stated that in the mail sent to defendant no.l by Mr. Sherpa, the 

song 'there she goes' was sent on 22.11.2018 and the song 'timro 

mero' was sent on 21.11.18 which clearly clinches the argument in 

favour of defendant no. l as both the songs were originally recorded 

by him on much earlier dates. It was stated that defendant no.1 is the 

sole owner of the songs and he had allowed Mr. Sherpa to add certain 

background music to the songs. 

In rejoinder, it was stated on behalf of plaintiff that the 

tracks of 'timro mero' were released on 22.01.21 which were available 

to plaintiff for analysis and till date, none of the other tracks were 

made available. It was stated that the song which defendant no.l has 

placed on record as being his original version of song 'timro mero' is 

of 44 seconds long and it is not the song which defendant no.l has 

finally released as a part of the film which is of 02:56 minutes. The 

song filed by defendant no.l which he claims as his own work is 

substantially different from what has been incorporated in the film. 

e plaintiff reiterated what has been stated in the plaint and stated 
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that Mr. Sherpa had sent his original musical works to defendant no.1 

to use in the film 'Broken Wings' and said arrangement was not on the 

basis of love and friendship but purely an arrangement where Mr. 

Sherpa had offered to compose music for defendant no.1 and he was 

the exclusive owner of the copyright in the musical works as per 

provisions of Section 17 of the Act which fact can be clearly 

established through the mails exchanged between them. It is also clear 

from the listening to the songs that the version of the song 'there she 

goes' as placed on record is not the same as the one which has been 

incorporated in the film 'Broken Wings'. It is stated that the defendant 

on his official facebook page of the film 'Broken Wings' and also in a 

public article has acknowledged the fact that Mr. Sherpa was working 

on this project as an official Music Director and composer of the film 

'Broken Wings'. 

The plaintiff has filed an affidavit of Mr. Tajdar Junaid, a 

qualified musician having an experience of 18 years, having 

composed music for films, documentaries etc. He had analyzed the 

tracks/songs and given his technical findings in regard to the 

similarity/dissimilarity between them i.e. the track filed by defendant 

no.1 in the proceedings titled 'timro Mero' and the track filed by 

plaintiff to defendant no.1 vide mail dated 26.01.2020 and the video 

track titled 'timro mero' uploaded on social media by defendant no.1 

on 29.01.2021 as incorporated in the movie 'Broken Wings'. 

On analysis, he found that the tracks filed by defendant 

44 seconds and the track filed by plaintiff is of 3:05 

utes . The video track uploaded on social media by defendant on 



-6-

29.01.2021 is of 02:56 seconds. He observed that the plaintiff's track 

and final track are substantially similar in the arrangement of drums 

snare march bass beat, chord progression, string arrangement and 

song structure similarity in guitar solo and the fills. The vocal melody 

in Sonam's track amounts to a new composition. The only difference 

is that the final track has an increased pitch and tempo compared to 

the Sonam's track and there is a minor change with no new input and 

creativity or originality. The closer look at the music note sheets of 

Sonam's track and final track reveal that both of them are almost 

identical. 

It is to note that vide order dated 01.02.2021, it was 

stated on behalf of defendant no.1 that defendant no. l has not used 

the musical works of Mr. Sherpa in the film 'Broken Wings' nor has 

intention to use the same. The court on the statement bound the 

defendant no.1 and advised the parties to resolve the dispute 

amicably, however, their discussions were inconclusive. 

It has been alleged in the application under Order 39 

Rule 2 A and under Order 39 Rule 1 and 2 that in December, 2021, 

the infringing tracks were again found by the plaintiff on 'youtube' 

and 'spotify' against which her counsel had filed a complaint with 

'youtube.com' on 06.12.21 as well as with 'spotify.com' on 04.12.21 to 

remove the song 'timro mero' and 'there she goes'. 

On 27.04.22, it was stated by the counsel for plaintiff that 

on her complaint, the links were temporarily taken down but before 

this application, the links were reinstated on 21.04.22 but as on date, 

e very links are no longer available and on 'youtube', the links have 
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been made private and no public person can view. Ld. Counsel stated 

that defendant no. l despite being bound down by the order dated 

01.02.21, decided to use some of the musical works of Mr. Sherpa in 

the film 'Broken Wings' which he has planned to released on 

29.04.2022. It was submitted that defendant no.l is in 

possession/control of the complete sound track consisting of the 

musical works incorporated in the film 'Broken Wings' and plaintiff 

can assess the extent of infringement only when all the musical works 

incorporated in the film are made available to plaintiff for analysis. 

The defendant no.l, in pursuant thereto, provided the 

entire sound track of film to the plaintiff at 07:00 PM through mail. 

Today, an affidavit has been filed by the plaintiff stating 

that she has gone through the sound record of the film. She has given 

the details of infringement in para 4 alleging that defendants have 

clearly infringed the copyright in musical works of her husband, an 

example of which are the two songs identified in Annexures A and B. 

Ld. Counsel for the plaintiff referred para 8, 9 and 10 

of the plaint and contended that from the mails, it is apparent that 

from April, 2018 till January, 2020, Mr. Sherpa and defendant no.1 

had shared the tracks and they had been collaborating for few years. 

Mr. Sherpa was in a bonafide belief that when his musical works 

would be included in the film, the defendant would seek a license 

from him under the Copyright Act being exclusive owner and author 

of the musical works. Ld. Counsel referred the mail dated 26.01.2020 

page 48 of the documents which have a reference of attachments 

ro mero' and 'BSBW'. Ld. Counsel stated that defendant in his 
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written statement has admitted that Mr. Sherpa had offered to be the 

Music Director of the film 'Broken Wings' and exchanged the tracks 

being the original author of the said works. The defendant has 

admitted that Mr. Sherpa was the Music Director and he was asked to 

orchestrate the composed music. Ld. Counsel referred the affidavit of 

admission-denial of documents filed by defendant and stated that 

defendant has admitted the documents including the mail at page 48. 

She also referred the affidavit of expert of Mr. Tajdar Junaid to 

contend that the alleged composition of defendant no.1 was of 44 

seconds but the sound recordings in the film is of 2.56/3.05 seconds. 

It clearly shows that composition of music was of Mr. Sherpa and not 

of defendant no.1 which has been incorporated in the film. She also 

referred the mail at page 47 dated 22.01.20 and stated that Mr. Sherpa 

was the author and composer of the music and had the first right. In 

support of her contentions, she referred the case of Super Cassettes 

industries Private Limited and Anr vis Nandi Chinni Kumar and 

Others, CMA no. 355 and 356 of 2020, decided on 19.10.2020 to 

contend that defendant no.1 has infringed the plaintiff's copyright 

without a valid license, consent, permission or assignment which fact 

is also evident from the report of the technical expert Mr. Tajdar 

Junaid. Ld. Counsel contended that if the defendant no.1 is not 

stopped from doing this, the plaintiff will be at substantial loss which 

cannot be compensated in terms of money . . Ld. Counsel stated that 

prima facie case exists in favour of plaintiff. Balance of convenience 

-' · . ulso lies in favour of the plaintiff. Ld. Counsel stated that since the 

ilm songs have a limited lease of life and in the event, defendant no.1 
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is allowed to use the same by the time the trial comes to an end, he 

would have already exploited the questioned musical work to his full 

advantage to the detriment of the plaintiff. Ld. Counsel also referred 

the case of Nagraj Manjule vis Nandi Chinni Kumar and Others, 

CMA No. 357 and 358 of 2020, decided on 19.10.2020. 

Ld. Counsel for the defendant no.1 per contra argued 

that from the mail at page 48, it cannot be prima facie made out that 

the music for the song 'timro mero' was composed and recorded by 

Mr. Sherpa. Ld. Counsel stated that defendant no.1 is the original 

author of the said works and the plaintiff does not have any right to 

claim royalty as per Section 18 and 19 of the Act. Defendant no.l 

being the composer and author had developed the songs and the 

chords etc. Mr. Sherpa being the music director was only asked to 

orchestrate the music and nothing more. Ld. Counsel stated that 

defendant no. l knew Mr. Sherpa for two decades. 

Ld. Counsel submits that cases referred by counsel for 

plaintiff are not applicable in the present case as the main issue in the 

present case is who is the original author and composer of the music 

of the two songs as mentioned above. Ld. Counsel submits that the 

defendant no.1 had authored the song/music in year 2014 itself which 

was available on 'youtube' but on the objection raised on behalf of 

plaintiff, it was deleted. However, the mails exchanged by parties 

clearly show that the music in the said songs was originally composed 

by the defendant no.1. 

I have carefully considered the submissions and perused 
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It is not in dispute that Mr. Sherpa was a leading guitarist 

and was known for giving music to the bands. He had also composed 

music for the bollywood films . He had long association with the 

defendant no.l who is the writer and director in the film 'Broken 

Wings' produced by defendant no.2. They had been working on the 

project since 2018. There were exchanges of mails between them. The 

defendant no.l in his written statement has stated that in April, 2018, 

he had informed Mr. Sherpa of his intention to produce the film 

'Broken Wings', the story based of Gorkhaland Agitation for which 

Mr. Sherpa had offered to be the Music Director. 

Although, the defendant no.l has claimed that there was 

absolutely no monetary or financial benefit but plaintiff has denied 

this fact rather has alleged that Mr. Sherpa was in bonafide belief that 

when his musical works would be included in the film, defendants 

would seek a license from him as required under the Copyright Act 

being the author/writer of the musical works. No document has been 

produced by the defendant no.l in support of this fact. 

Although the defendant no.l has claimed that he has not 

used the compositions of Mr. Sherpa in the film 'Broken Wings' and 

he is the original author of the said works and has only incorporated 

the song's title 'there she goes' and 'timro mero' and that he had 

developed the chord progressions, lyrics, melody etc and recorded the 

same and that Mr. Sherpa was only asked to orchestrate the composed 

music and nothing more but the technical analysis made by Mr. Tajdar 

Junaid who is a qualified musician having an experience of 18 years 

.,,t-' s that the tracks filed by defendant no.l is of 44 seconds while 
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the tracks filed by plaintiff is of 3.05 minutes and video uploaded on 

the social media by defendant no.1 on 29.01.2021 is 2.56 minutes. He 

also found track similarity in the arrangement of drums etc and did 

not find much difference. Although the defendant no.l has claimed 

that the song 'there she goes' was originally authored, composed and 

recorded by him in 2014 and same was uploaded on the official 

channel of Monk and Warrior Productions on 'youtube' on-16.01.2015 

and the song titled 'timro mero' was originally authored, composed 

and recorded on 25.02.2018 but he has not placed any material to this 

effect. I may mention that on 27.04.2022, the plaintiff was provided 

the complete sound track consisting of the musical works 

incorporated in the film for assessment to the extent of infringement 

by the plaintiff through mail. The plaintiff after the assessment filed 

an affidavit stating that defendants have infringed the copyrights in 

the musical works of her husband by submitting the Annexures A and 

B. 

On 01.02.2021, it was stated on behalf of defendant no.l 

that he has not used the musical works of Mr. Sherpa in the film 

'Broken Wings' nor has intention to do so but the records prima facie 

show that defendant no.1 has used the musical works of Mr. Sherpa in 

the film 'Broken Wings' in the songs 'timro mero' and 'there she goes' . 

Defendant no.1 has not placed any license to use the same as 

provided under Section 17 of the Copyrights Act. 

The plaintiff in the application has alleged that the film 

· n Wings' is going to be released in cinema halls on 29.04.2022 

has the two songs on which Mr. Sherpa has a copyright and the 
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act of the defendant no.1 amounts to infringement. 

In the instant case, use of musical works composed by 

Mr. Sherpa in the film 'Broken Wings' which is going to be released 

on 29.04.2022 is without the authority/consent of the plaintiff. Prima 

facie case exists in favour of the plaintiff. Balance of convenience 

also lies in favour of plaintiff as if the defendant no.1 is allowed to 

use the same by the time, trial comes to an end, he would exploit the 

musical works to his full advantage to the detriment of the plaintiff. 

It is well settled law that in cases of infringement of 

copyright, normally an injunction must follow. Grant of injunction 

becomes necessary if it prima facie appears that the adoption was 

itself dishonest. 

Taking into consideration the totality of facts, in the 

given circumstances, the defendants are restrained from releasing the 

film 'Broken Wings' without removing/deleting the two songs 'timro 

mero' and 'there she goes' from the film till 19.05.2022. Defendants 

can however release the film if the aforesaid two songs are deleted 

from the film 'Broken Wings'. 

Nothing mentioned herein above shall tentamount to be 

an expression of opinion on the merits of the case. Order dasti. 

On the joint request of counsels for parties, date of 

29.04.2022 i.e. already fixed is cancelled and matter be listed on 

19.05.2022. -----B:d-
sANnv JAIN 

District Judge/Commercial Court-03 
New Delhi I 28.04.2022 
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