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B
SYNOPSIS
The present petition has been filed in public interest challenging the
constitutional validity of Section 124-A of Indian Penal Code, 1860, as
being violative of Articles 14 , 19(1)(a), & 21 of the Constitution of India.

Section 124 A of Indian Penal Code, 1860 provides:

124A Sedition.--Whoever by words, either spoken or written, or by
signs, or by visible representation, or otherwise, brings or attempts
to bring into hatred or contempt, or excites or attempts to excite
disaffection towards, the Government established by law in [India],
shall be punished with [imprisonment for life], to which fine may be
added, or with imprisonment which may extend to three years, to
which fine may be added, or with fine.

Explanation 1.-- The expression "disaffection" includes disloyalty
and all feelings of enmity.

Explanation 2.--Comments expressing disapprobation of the
measures of the Government with a view to obtain their alteration by
lawful means, without exciting or attempting to excite hatred,
contempt or disaffection, do not constitute an offence under this
section.

Explanation 3.--Comments expressing disapprobation of the
administrative or other action of the Government without exciting or
attempting to excite hatred, contempt or disaffection, do not
constitute an offence under this section.

Sedition is a colonial law which was used expressly to suppress dissent by
the British in India. This Hon’ble Court while upholding the constitutional
validity of Section 124 A in Kedar Nath Singh v State of Bihar, 1962
Supp (2) SCR 769 read it down in the following terms:

“24.... the expression ‘the Government established by law” has to
be distinguished from the persons for the time being engaged in
carrying on the administration. “Government established by law” is
the visible symbol of the State. The very existence of the State will
be in jeopardy if the Government established by law is subverted.

any acts within the meaning of Section 124-A which have the effect
of subverting the Government by bringing that Government into
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contempt or hatred, or creating disaffection against it, would be
within the penal statute because the feeling of disloyalty to the
Government established by law or enmity to it imports the idea of
tendency to public disorder by the use of actual violence or
incitement to violence.

Similarly, comments, however strongly worded, expressing
disapprobation of actions of the Government, without exciting those
feelings which generate the inclination to cause public disorder by
acts of violence, would not be penal.

25....A citizen has a right to say or write whatever he likes about the
Government, or its measures, by way of criticism or comment, so
long as he does not incite people to violence against the
Government established by law or with the intention of creating
public disorder.

26...The provisions of the Sections read as a whole, along with the
explanations, make it reasonably clear that the sections aim at
rendering penal only such activities as would be intended, or have a
tendency, to create disorder or disturbance of public peace by resort
to violence.

It is only when the words, written or spoken, etc. which have the
pernicious tendency or intention of creating public disorder or
disturbance of law and order that the law steps in to prevent such
activities in the interest of public order.

27....we propose to limit its operation only to such activities as come
within the ambit of the observations of the Federal Court, that is to
say, activities involving incitement to violence or intention or
tendency to create public disorder or cause disturbance of public
peace.”

In ‘Kedar Nath’ the constitutionality of Section 124A of Penal Code, 1860,
was tested and upheld because faced with two interpretations of Section
124A, the court applied the Doctrine of Presumption of Constitutionality, to
adopt the interpretation which could save the section. This Hon’ble Court
observed:

“26... It is well settled that if certain provisions of law construed in
one way would make them consistent with the Constitution, and
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another interpretation would render them unconstitutional, the Court
would lean in favour of the former construction. The provisions of
the sections read as a whole, along with the explanations, make it
reasonably clear that the sections aim at rendering penal only such
activities _as would be intended, or have a tendency, to create
disorder or disturbance of public peace by resort to violence...”

Since then however, this Hon’ble Court in Navtej Singh Johar v. Union
of India, (2018) 10 SCC 1 and Joseph Shine v. Union of India, (2019) 3
SCC 39, has held that the presumption of constitutionality does not apply
to pre-constitutional laws as those laws have been made by foreign
legislature or body. Therefore, in view of the above it is submitted that the
doctrine of “reading down” in absence of presumption of constitutionality
cannot be pressed into service of Section 124A of Penal Code, 1860,

whose language is otherwise plain and clear.

Further, the judgment of this Hon’ble Court in Kedar Nath failed to take
note of judgment of Constitutional Bench in Superintendent Central
Prison v. Dr Ram Manohar Lohia (1960) 2 SCR 821 wherein it was held
that (a) only aggravated disturbance of ‘public order’ as opposed to mere
‘law and order’ could be used to restrict freedom of speech and expression
and (b) there should be direct and proximate connection between the
instigation and the aggravated disruption of public order. The aforesaid
principle has been affirmed by this Hon’ble Court in Rangarajan v. P.
Jagjivan Ram, (1989) 2 SCC 574 and Shreya Singhal v. Union of India
(2015) 5 SCC 1. However, as per ‘Kedar Nath’ the offence of sedition is
complete if the activities tend to create public disorder or disturbance of
law and order or public peace. By casting ‘the net’ too wide the
interpretation given in Kedar Nath falls foul of the judgment of this Hon’ble
Court in Superintendent Central Prison v. Dr Ram Manohar Lohia
(1960) 2 SCR 821.

It is pertinent to mention that despite reading down of Section 124 A of
Penal Code, 1860, in Kedar Nath Singh v State of Bihar, 1962 Supp (2)

SCR 769, sedition has come to be heavily abused with cases being filed
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against citizens for exercising their freedom of speech and expression on
the basis of the literal definition that is available to law enforcement
authorities on the statute books. The abuse of the law has been brought
forth in a comprehensive database prepared by Article 14, an online news
portal, which has meticulously documented all cases of sedition since
2010.

In such circumstances, it is submitted that this Hon’ble Court needs to
revisit the judgment of Kedar Nath Singh v State of Bihar, 1962 Supp
(2) SCR 769 and strike down Section 124 A of Indian Penal Code, 1860,
as being violative of Articles 14, 19(1)(a), & 21 of the Constitution of
India.

Hence, the present petition.

LIST OF DATES

1860 A section on sedition was part of Macaulay's Draft
Penal Code of 1837-1839 as under:

“Whoever by words either spoken on intended
to be read, or by signs or by visible
representations, attempts to excite feelings of
disaffection to the Government established by
law in the territories of the East India Company
among any class of people who live under that
Government, shall be punished with banishment
for life or for any term, from the territories of the
East India Company, to which fine may be
added, or with simple imprisonment for a . term
which may extend to three years, to which fine
may be added or with fine. Explanation. Such a
disapprobation of the measures of the
Government as is compatible with & disposition
to render obedience to the lawful authority of
the Government against unlawful attempts to
subvert or resist that authority is not
disaffection. Therefore, the making of
comments on the measures of the Government,
with the intention of exciting”




However, the section was not included in the IPC

when it was enacted in 1860.

1870

Sedition was incorporated in the code as an offence
under Section 124-A through special Act of XVII of
1870 as under:

"Whoever, by words either spoken or intended
to be read, or by signs, or by visible
representation, or otherwise, excites or attempts
to excite feelings of disaffection to the
Government established by law in British India,
shall be punished with transportation for life or
for any term, to which a fine, may be added, or
with imprisonment for a term which may extend
to three years, to which fine may be added, or
with fine.

Explanation.--Such a disapprobation of the
measures of the Government as is compatible
with a disposition to render obedience to the
lawful authority of the Government, and to
support the lawful authority of the Government,
against unlawful attempts to subvert or resist
that authority, is not disaffection. Therefore the
making of comments on the measures of the
Government with the intention of exciting only
this species of disapprobation is not an offence
within this clause.”

1891

The first judicial decision on the scope of Section 124-
A began with the decision of Calcutta High Court in
Queen Empress v. Jogendra Chandra Bose (1892)
ILR 19 Cal 35. Jogendra Chandra Bose was charged
with sedition for criticizing the Age of Consent Bill and

the negative economic impact of British colonialism.
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Mr. Chief Justice Petheram, in his charge to the jury
explained the scope of sedition in the following terms:

“...Disaffection means a feeling contrary to
affection; in other words, dislike or hatred.
Disapprobation means simply disapproval. It is
quite possible to disapprove of a man's
sentiments or action and yet to like him. The
meaning of the two words is so distinct that |
feel it hardly necessary to tell you that the
contention of Mr. Jackson cannot be sustained.
If a person uses either spoken or written words
calculated to create in the minds of the persons
to whom they are addressed a disposition not to
obey the lawful authority of the Government, or
to subvert or resist that authority, if and when
occasion should arise, and if he does so with
the intention of creating such a disposition in his
hearers or readers, he will be guilty of the
offence of attempting to excite disaffection
within the meaning of the section, though no
disturbance is brought about by his words or
any feeling of disaffection, in fact, produced by
them. It is sufficient for the purposes of the
section that the words used are calculated to
excite feelings of ill-will against the Government
and to hold it up to the hatred and contempt of
the people, and that they were used with the
intention to create such feeling...”

1897 In Queen Empress v. Bal Gangadhar Tilak and
Keshav Mahadev ILR (1897) 22 Bom 112, Justice
Strachey while agreeing with  the definition of
“disaffection” given by Justice Petheram, in Queen-
Empress v. JogendraChunder Bose(supra) rejected
the argument that there can be no offence under
section 124-A unless rebellion or armed resistance is
incited or sought to be incited. The relevant extract is

as follows:

What are “feelings of disaffection”? | agree with




Sir Comer Petheram in the Bangobasi case that
disaffection means simply the absence of
affection—It means hatred, enmity, dislike,
hostility, contempt, and every form of ill-will to
the Government. “Disloyalty” is perhaps the
best general term, comprehending every
possible form of bad feeling to the Government.
That is what the law means by the disaffection
which a man_must not excite or_attempt to
excite; he must not make or try to make others
feel enmity of any kind towards the
Government. You will observe that the amount
or_intensity of the disaffection is absolutely
immaterial except perhaps in dealing with the
question of punishment if a man excites or
attempts to excite feeling of disaffection, great
or small, he is quilty under the section. In the
next place it is absolutely immaterial whether
any feelings of disaffection have been excited
or not by the publication in_question. It is true
that there is before you charge against each
prisoner that he has actually excited feelings of
disaffection to the Government. If you are
satisfied that he has done so, you will, of
course, find him quilty. But if you should hold
that that charge is not made out, and that no
one is proved to have been excited to entertain
feelings of disaffection to the Government by
reading these articles, still that alone would not
justify you in acquitting the prisoners. For each
of them is charged not only with exciting
feelings of disaffection, but also with attempting
to excite such feelings. You will observe that the
section places on absolutely the same footing
the successful exciting of feelings of disaffection
and the unsuccessful attempt to excite them, so
that, if you find that either of the prisoners has
tried to excite such feelings in others, you must
convict him even if there is nothing to show that
he succeeded. Again, it iS important that you
should fully realize another point. The offence
consists in_exciting or_attempting to excite in
others certain  bad feelings towards the
Government. It is not the exciting or attempting
to excite _mutiny or rebellion, or any sort of
actual disturbance, great or small. Whether any




disturbance or outbreak was caused by these
articles, is absolutely immaterial. If the accused
intended by the articles to excite rebellion or
disturbance, his act would doubtless fall within
s. 124-A, and would probably fall within other
sections of the Penal Code. But even if he
neither excited nor intended to excite any
rebellion or outbreak or forcible resistance to
the authority of the Government, still if he tried
to excite feelings of enmity to the Government,
that is sufficient to make him quilty under the
section. | am aware that some distinguished
persons have thought that there can be no
offence against the section unless the accused
either counsels or suggests rebellion or forcible
resistance to the Government. In my opinion,
that view is absolutely opposed to the express
words of the section itself, which as plainly as
possible makes the exciting or attempting to
excite certain feelings, and not the inducing or
attempting to _induce to any course of action
such as rebellion or forcible resistance, the test

of quilt.

The above interpretation was followed by Courts in
India in various cases likeQueen Empress v. Amba
Prasad ILR (1898) 20 All 55and Mrs. Annie Besant v.
Emperor (1916 I.L.R Mad 55.

1898

In 1898, Section 124A was amended by Indian Penal
Code (Amendment) Act, 1898. The amended section
also made bringing or attempting to bring in contempt
or hatred towards Government established by law
punishable under sedition. Further single explanation
was replaced by three separate explanation to the

section as they stand now:

124ASedition.--Whoever by words, either
spoken or written, or by signs, or by visible
representation, or otherwise, brings or attempts
to bring into hatred or contempt, or excites or




attempts to excite disaffection towards, the
Government established by law in [India], shall
be punished with [imprisonment for life], to
which fine may be added, or with imprisonment
which may extend to three years, to which fine
may be added, or with fine.

Explanation 1.-- The expression "disaffection”
includes disloyalty and all feelings of enmity.

Explanation 2.--Comments expressing
disapprobation of the measures of the
Government with a view to obtain their
alteration by lawful means, without exciting or
attempting to excite hatred, contempt or
disaffection, do not constitute an offence under
this section.

Explanation 3.--Comments expressing
disapprobation of the administrative or other
action of the Government without exciting or
attempting to excite hatred, contempt or
disaffection, do not constitute an offence under
this section.

1942

The Federal Court in NiharenduDutt Majumdar v.
King Emperor AIR 1942 FC 22disagreed with the
literal interpretation given to Section 124-A in Bal

Gangadhar Tilak(supra) case and observed:

“The first and most fundamental duty of every
Government is the preservation of order, since
order is the condition precedent to all civilization
and the advance of human happiness. This duty
has no doubt been sometimes performed in
such a way as to make the remedy worse than
the disease; but it does not cease to be a
matter of obligation because some on whom the
duty rests have performed it ill. It is to this
aspect of the functions of government that in
our opinion the offence of sedition stands
related. It is the answer of the State to those
who, for the purpose of attacking or subverting
it, seek (to borrow from the passage cited
above) to disturb its tranquillity, to create public




K

disturbance and to promote disorder, or who
incite others to do so. Words, deeds or writings
constitute sedition, if they have this intention or
this tendency; and it is easy to see why they
may also constitute sedition, if they seek as the
phrase is, to bring Government into contempt.
This is not made an offence in order to minister
to the wounded vanity of Governments, but
because where Government and the law cease
to be obeyed because no respect is felt any
longer for them, only anarchy can follow. Public
disorder, or the reasonable anticipation or
likelihood of public disorder, is thus the gist of
the offence. The acts or words complained of
must, either incite to disorder or must be such
as to satisfy reasonable men that that is their
intention or tendency.”

1947 The decision of NiharenduDutt Majumdar (supra) was
overruled in King-Emperor v. Sadashiv Narayan
Bhalerao AIR 1947 PC 82. The literal interpretation in
Tilak’s case was restored while observing that the
term “excite disaffection” doesn’t include “ to excite
disorder”.

01- The draft constitution had “sedition” as one of the

22'12'194 grounds for restricting freedom of speech and

expression. Sh. K.M Munshi while speaking on his

motion to delete “sedition” observed:

“l was pointing out that the word ‘sedition’ has
been a word of varying import and has created
considerable doubt in the minds of not only the
members of this House but of Courts of Law all
over the world. Its definition has been very
simple and given so far back in 1868. It says
“sedition embraces all those practices whether
by word or deed or writing which are calculated
to disturb the tranquility of the State and lead
ignorant persons to subvert the Government”.
But in practice it has had a curious fortune. A
hundred and fifty years ago in England, holding




a_meeting _or conducting _a procession _was
considered sedition. Even holding an_opinion
against, which _will _bring ill-will towards
Government, was considered sedition once.
Our notorious Section 124-A of Penal Code was
sometimes construed so widely that | remember
in_ a case a criticism of a District Magistrate was
urged to be covered by Section 124-A. But the
public opinion has changed considerably since
and now that we have a democratic
Government _a _line_must be drawn between
criticism__of Government which should be
welcome  and _ incitement  which _ would
undermine the security or order on which
civilized life is based, or which is calculated to
overthrow the State. Therefore the word
‘sedition’ has been omitted. As a matter of fact
the essence of democracy is Criticism of
Government. The party system  which
necessarily _involves an advocacy of the
replacement of one Government by another is
its only bulwark; the advocacy of a different
system of Government should be welcome
because that gives vitality to a democracy. The
object therefore of this amendment is to make a
distinction between the two positions. Our
Federal Court also in the case of NiharenduDutt
Majumdar Vs King, in Ill and IV Federal Court
Reports, has made a distinction between what
‘Sedition’ meant when the Indian Penal Code
was enacted and ‘Sedition’ as understood in
1942. A passage from the judgement of the
Chief Justice of India would make the position,
as to what is an offence against the State at
present, clear. It says at page 50 :

“This (sedition) is not made an offence in order
to minister to the wounded vanity of
Governments but because where Government
and the law ceases to be obeyed because no
respect is felt any longer for them, only anarchy
can follow. Public disorder, or the reasonable
anticipation or likelihood of public disorder is
thus the gist of the offence. The acts or words
complained of must either incite to disorder or
must be such as to satisfy reasonable men that




that is their infention or tendency.”

This amendment therefore seeks to use words
which properly answer to the implication of the
word ‘Sedition’ as understood by the present
generation in a democracy and therefore there
is no_substantial change; the equivocal word
‘sedition’ only is sought to be deleted from the
article. Otherwise an erroneous impression
would be created that we want to perpetuate
124-A of the |. P. C. or its meaning which was
considered good law in earlier days. Sir, with
these words, | move this amendment.”

Further Sh. Seth Govind Das while supporting the
amendment for deletion of sedition said:

“l would have myself preferred that these rights
were granted to our people without the
restrictions that have been imposed. But the
conditions in our country do not permit this
being done. | deem it necessary to submit my
views in respect to some of the rights. | find that
the first sub-clause refers to freedom of speech
and expression. The restriction imposed later on
in respect of the extent of this right, contains the
word ‘sedition’. An amendment has been moved
here in regard to that. It is a matter of great
pleasure that it seeks the deletion of the word
‘sedition’. | would like to recall to the mind of
honourable Members of the first occasion when
section 124 A was included in the Indian Penal
Code. | believe they remember that this section
was specially framed for securing the conviction
of Lokamanya Bal Gangadhar Tilak. Since then,
many of us have been convicted under this
section. In this connection many things that
happened to me come to my mind. | belong to a
family which was renowned in the Central
Provinces for its loyalty. We had a tradition of
being granted titles. My grandfather held the
title of Raja and my uncle that of Diwan
Bahadur and my father too that of Diwan
Bahadur. | am very glad that titles will no more
be granted in this country. In spite of belonging
to such a family | was prosecuted under section
124 A and that also for an interesting thing. My




great grandfather had been awarded a gold
waist-band inlaid with diamonds. The British
Government awarded it to him for helping it in
1857 and the words “In recognition of his
services during the Mutiny in 1857” were
engraved on it. In the course of my speech
during the Satyagraha movement of 1930, |
said that my great-grandfather got this waist-
band for helping the alien government and that
he had committed a sin by doing so and that |
wanted to have engraved on it that the sin
committed by my great-grandfather in helping to
keep such a government in existence had been
expiated by the great-grandson by seeking to
uproot it. For this | was prosecuted under
section 124 A and sentenced to two years'
rigorous imprisonment. | mean to say that there
must _be many Members of this House who
must have been sentenced under this article to
undergo long periods of imprisonment. It is a
matter of pleasure that we wil now have
freedom of speech and expression under this
sub-clause and the word ‘sedition’ is also going
to disappear.”

Sh. Rohini Kumar Chaudhari also supported the
amendment in the following terms:

“Mr. Vice-President, Sir, | must congratulate the
House for having decided to drop the word
“sedition” from our new Constitution. That
unhappy word “sedition” has been responsible
for a lot of misery in this country and had
delayed for a considerable time the
achievement of our independence.”

Sh. T. T. Krishnamachari in support of the
amendment for the deletion of sedition said:

“The value of that amendment happens to be
only, to a very large extent, sentimental. The
word ‘sedition’ does not appear therein. Sir, in
this country we resent even the mention of the
word ‘sedition’ because all through the long
period of our political agitation that word
‘sedition’_has been used aqainst our leaders,
and in the abhorrence of that word we are not




by any means unique.”

The amendment was accepted by the Constituent
Assembly and the word “sedition” was dropped from
the draft.

1951 While addressing the Parliament on the Bill relating to
the First Constitution of India Amendment 1951,
Pandit Jawahar Lal Nehru, referred to the offence of
sedition as contemplated by Section 124-A, Indian
Penal Code, 1860 and stated as follows:
"Take again Section 124-A of the Indian Penal
Code. Now so far as | am concerned that
particular Section is highly objectionable and
obnoxious and it should have no place both for
practical and historical reasons, if you like, in
any body of laws that we might pass. The
sooner we get rid of it the better. We might deal
with that matter in other ways, in more limited
ways, as every other country does but that
particular thing, as it is, should have no place,
because all of us have had enough experience
of it in a variety of ways and apart from the logic
of the situation, our urges are against it.”
1962 The constitutional validity of Section 124-A Indian
Penal Code, 1860 was upheld by this Court in Kedar
Nath Singh v State of Bihar, 1962 Supp (2) SCR
769). This Hon’ble Court restricted the application of
section 124-A to only those activities that has an
intention or tendency to create public disorder, or
disturbance of law and order or incitement to violence.
2016 Despite the ruling of this Hon’ble Court in Kedar Nath

Nath Singh v. State of Bihar 1962 Supp (2) SCR 769,
governments have routinely invoked section 124-A of
Indian Penal Code, 1860 to suppress dissent. In such

circumstances, Common Cause v. Union of India,



https://indiankanoon.org/doc/261195/
https://indiankanoon.org/doc/1641007/

(2016) 15 SCC 269 Petitioner No.2 had approached

this court with the following prayers:

The H

“ (a) Issue an appropriate writ making it
mandatory for the authority concerned to
produce a reasoned order from the Director
General of Police (DGP) or the Commissioner
of Police, as the case may be, certifying that the
“seditious act” either lead to the incitement of
violence or had the tendency or the intention to
create public disorder, before any FIR is filed or
any arrest is made on the charges of sedition
against any individual.

(b) Issue an appropriate writ directing the
learned Magistrate to state in the order taking
cognizance certifying that the “seditious act”
either lead to the incitement of violence or had
the tendency or the intention to create public
disorder in cases where a private complaint
alleging sedition is made before the learned
Magistrate.”

on’ble Court was however not inclined and was

pleased to dispose of the matter in the following

terms:

“3. Having heard Mr Prashant Bhushan, learned
counsel for the petitioners, we are of the
considered opinion that the authorities while
dealing with the offences under Section 124-A
of the Penal Code, 1860 shall be guided by the
principles laid down by the Constitution Bench
in Kedar Nath Singh v. State of Bihar [Kedar
Nath Singh v. State of Bihar, 1962 Supp (2)
SCR 769 : AIR 1962 SC 955 : (1962) 2 Cri LJ
103].

4. Except saying so, we do not intend to deal
with any other issue as we are of the
considered opinion that it is not necessary to do
so. The writ petition is accordingly disposed of.”

2018

The

Law Commission of India, in its consultation




paper on sedition observed:

“8.1 In a democracy, singing from the same
songbook is not a benchmark of patriotism.
People should be at liberty to show their
affection towards their country in their own way.
For doing the same, one might indulge in
constructive criticism or debates, pointing out
the loopholes in the policy of the Government.
Expressions used in such thoughts might be
harsh and unpleasant to some, but that does
not render the actions to be branded seditious.
Section 124A should be invoked only in cases
where the intention behind any act is to disrupt
public order or to overthrow the Government
with violence and illegal means.

8.2 Every irresponsible exercise of the right to
free speech and expression cannot be termed
seditious. For merely expressing a thought that
is not in consonance with the policy of the
Government of the day, a person should not be
charged under the section. Expression of
frustration over the state of affairs, for instance,
calling India no country for women’ or a
country that is racist” for its obsession with skin
colour as a marker of beauty are critiques that
do not threaten‘the idea of a nation. Berating
the country or a particular aspect of it, cannot
and should not be treated as sedition. If the
country is not open to positive criticism, there
lies little difference between the pre- and post-
independence eras. Right to criticize one‘s own
history and the right to offend’ are rights
protected under free speech.

8.3 While it is essential to protect national
integrity, it should not be misused as a tool to
curb free speech. Dissent and criticism are
essential ingredients of a robust public debate
on policy issues as part of vibrant democracy.
Therefore, every restriction on free speech and
expression must be carefully scrutinised to
avoid unwarranted restrictions.”




R

2021

Article 14, a web based platform focussing on civil
rights, did a comprehensive analysis of the cases of
sedition in India from 2010 onwards finding that the
provision has been used largely to stifle free speech
and against citizens participating in popular

movements critical of the governments of the day.

14.07.2021

Hence, the present petition.
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(CIVIL ORIGINAL WRIT JURISDICTION)
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1. ARUN SHOURIE
S/O LATE MR. HD SHOURIE
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NEW DELHI - 110001 ...RESPONDENT

PUBLIC INTEREST PETITION UNDER ARTICLE 32 OF THE
CONSTITUTION OF INDIA CHALLENGING CONSTITUTIONAL
VALIDITY OF SECTION 124A OF INDIAN PENAL CODE, 1860, AS
BEING VIOLATIVE OF ARTICLES 14, 19(1)a), & 21 OF THE
CONSTITUTION OF INDIA

TO,
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THE HON'BLE CHIEF JUSTICE OF INDIA
AND HIS COMPANION JUSTICES
OF THE HON'BLE SUPREME COURT OF INDIA

The Humble Petition
Of the Petitioner's above named
MOST RESPECTFULLY SHOWETH:

1. That the present petition is being filed under Article 32 of the
Constitution of India challenging the constitutional validity of Section
124A of the Indian Penal Code, 1860, as being violative of Articles
14 and 19(1)(a) of the Constitution of India.

ABOUT THE PETITIONERS

1A. Petitioner No. 1, Mr. Arun Shourie, is a former Union
Minister for Communication and Information Technology. He has
worked with the World Bank, the Planning
Commission of India, et al. He is a former editor of the Indian
Express. He was awarded the Padma Bhushan in 1990 and the
Ramon Magsaysay Award in the category of Journalism, Literature,
and the Creative Communication Arts. His Aadhar s
209609480846. His PAN is AMFPS0472D. Average Annual Income
IS Rs 45 lacks.

Petitioner No.2, Common Cause, is a registered society (No.
S/11017) that was founded in 1980 by late Shri H. D. Shourie for the
express purpose of ventilating the common problems of the people
and securing their resolution. It has brought before this Hon’ble
Court various Constitutional and other important issues and has
established its reputation as a bona fide public interest organization
fighting for an accountable, transparent and corruption-free system.
Mr. Vipul Mudgal, Director of Common Cause, is authorized to file

this PIL. The requisite Certificate & Authority Letter are filed along



with the vakalatnama. The average annual income of the Petitioner
Society for the last three financial years is approximately Rs. 1.86
crores only. PAN number of the Petitioner society is AAATC0310K.

The Society does not have a UID number.

There is no personal interest of the petitioner’s herein in the instant

matter except to the extent of concerned citizens.

There is no civil, criminal, or revenue litigation, involving the
petitioners herein which has or could have a legal nexus with the

issue(s) involved in the present Public Interest Litigation.

The petitioners have not approached any court with the same prayer

as in the present petition.

The cause of action is the indiscriminate abuse of the impugned
provision by the State and the chilling effect it has created in the

general public.

2. Section 124A of Indian Penal Code, 1860, provides:

124ASedition.--Whoever by words, either spoken or written,
or by signs, or by visible representation, or otherwise, brings
or attempts to bring into hatred or contempt, or excites or
attempts to excite disaffection towards, the Government
established by law in [India], shall be punished with
[imprisonment for life], to which fine may be added, or with
imprisonment which may extend to three years, to which fine
may be added, or with fine.

Explanation 1.-- The expression "disaffection" includes
disloyalty and all feelings of enmity.

Explanation 2.--Comments expressing disapprobation of the
measures of the Government with a view to obtain their
alteration by lawful means, without exciting or attempting to
excite hatred, contempt or disaffection, do not constitute an
offence under this section.



Explanation 3.--Comments expressing disapprobation of the
administrative or other action of the Government without
exciting or attempting to excite hatred, contempt or
disaffection, do not constitute an offence under this section.

3. Sedition is a colonial law which was used expressly to suppress
dissent by the British in India. After India became a democracy, this
law was challenged as being violative of fundamental right to
freedom of speech and expression guaranteed by Article 19(1)(a) of
the Constitution of India in Kedar Nath Singh v State of Bihar,
1962 Supp (2) SCR 769. In Vinod Dua v. Union of India, 2021
SCC Online SC 414, this Hon’ble Court culled the principles of
Kedar Nath Singh which had interpreted Section 124A of Indian
Penal Code, 1860, as under:

56. These passages elucidate what was accepted by this
Court in preference to the decisions of the Privy Council in
Balgangadhar Tilak and in King-Emperor v. Sadashiv
Narayan Bhalerao. The statements of law deducible from the
decision in Kedar Nath Singh are as follows:—

a) “the expression “the Government established by law”
has to be distinguished from the persons for the time
being engaged in carrying on the administration.
“Government established by law” is the visible
symbol of the State. The very existence of the State
will be in jeopardy if the Government established by
law is subverted.”

b) “any acts within the meaning of Section 124-A which
have the effect of subverting the Government by
bringing that Government into contempt or hatred, or
creating disaffection against it, would be within the
penal statute because the feeling of disloyalty to the
Government established by law or enmity to it
imports the idea of tendency to public disorder by
the use of actual violence or incitement to violence.”

c) “‘comments, however strongly worded, expressing
disapprobation of actions of the Government,
without exciting those feelings which generate the
inclination to cause public disorder by acts of
violence, would not be penal.”



d) “A citizen has a right to say or write whatever he likes
about the Government, or its measures, by way of
criticism or comment, so long as he does not incite
people to violence against the Government
established by law or with the intention of creating
public disorder.”

e) “The provisions of the Sections read as a whole,
along with the explanations, make it reasonably
clear that the sections aim at rendering penal only
such activities as would be intended, or have a
tendency, to create disorder or disturbance of public
peace by resort to violence.”

f) “It is only when the words, written or spoken, efc.
which have the pernicious tendency or intention of
creating public disorder or disturbance of law and
order that the law steps in to prevent such activities
in the interest of public order.”

g) “‘we propose to limit its operation only to such
activities as come within the ambit of the
observations of the Federal Court, that is to say,
activities involving incitement to violence or intention
or tendency to create public disorder or cause
disturbance of public peace.”

4. It would be apparent that while there are certain guiding principles
that have been laid down by the apex court to determine what falls
within the ambit of sedition, there is no specific definition of sedition
capable of guiding the conduct of the ordinary citizen or the law
enforcement authorities. The definition of sedition available to law
enforcement agencies and the police is the one available on the
statute books, which is the literal interpretation that was read down
by this Hon’ble Court in Kedar Nath’s case. As the guiding principles
enunciated by Kedar Nath are unknown to most citizens and police,
the law of sedition has come to be heavily abused with cases being
filed against citizens for exercising their freedom of speech and

expression.



5. When the judgment in Kedar Nath was considered and delivered,
the offence of sedition was non-cognizable. The offence was made
cognizable only by virtue of the introduction of Criminal Procedure
Code, 1973. In other words, when KedarNath was considered there
were some procedural safeguards against the abuse of Section
124A that have been thereafter done away with and hence the need
to revisit the judgement in Kedarnath in these changed
circumstances. As the section is now cognizable and non-bailable,
innocent citizens are facing the brunt of malicious cases. By the
time the courts step in to apply the interpretation accorded in Kedar
Nath Singh to the facts of the cases, citizens have already had to

suffer the deprivation of their liberty.

6. In such circumstances, in Common Cause v. Union of India,
(2016) 15 SCC 269, Petitioner No.2 had approached this court with
the following prayers:

“ (a) Issue an appropriate writ making it mandatory for the
authority concerned to produce a reasoned order from the
Director General of Police (DGP) or the Commissioner of
Police, as the case may be, certifying that the “seditious act”
either lead to the incitement of violence or had the tendency
or the intention to create public disorder, before any FIR is
filed or any arrest is made on the charges of sedition against
any individual.

(b) Issue an appropriate writ directing the learned Magistrate
to state in the order taking cognizance certifying that the
“seditious act” either lead to the incitement of violence or had
the tendency or the intention to create public disorder in
cases where a private complaint alleging sedition is made
before the learned Magistrate.”

The Hon’ble Court was however not inclined and was pleased to

dispose of the matter in the following terms:

3. Having heard Mr Prashant Bhushan, learned counsel for
the petitioners, we are of the considered opinion that the
authorities while dealing with the offences under Section 124-



7.

A of the Penal Code, 1860 shall be guided by the principles
laid down by the Constitution Bench in Kedar Nath Singh v.
State of Bihar [Kedar Nath Singh v. State of Bihar, 1962 Supp
(2) SCR 769 : AIR 1962 SC 955 : (1962) 2 Cri LJ 103].

4. Except saying so, we do not intend to deal with any other
iIssue as we are of the considered opinion that it is not
necessary to do so. The writ petition is accordingly disposed
of.

It is submitted that the abuse of the law of sedition continues
unchecked with cases being filed to silence critics thereby creating
a chilling effect on the free speech and expression. The abuse of
the law has been brought forth in a comprehensive database
prepared by Article 14, an online news portal, which has

meticulously documented all cases of sedition since 2010.

A report titled, “Our New Database Reveals Rise In Sedition Cases
In The Modi Era” dated 02.02.2021 published by Article 14 is
annexed hereto as Annexure P1 (Pages 30 to 44)

A compilation of the gist of documented sedition cases filed since
January, 2020, is annexed hereto as Annexure P2 (Pages 45 to
65)

On 16.03.2021, in reply to a question on sedition in the parliament,
Government of India stated, “The National Crime Records Bureau
(NCRB) compiles and publishes information on crimes in its
publication “Crime in India”. NCRB started collecting data on cases
registered under the offence of Sedition (Section 124 (A) of the
Indian Penal Code, 1860) from 2014 onwards. Published Reports
are available till the year 2019.” The table annexed to the reply
shows that an increasing number of cases of sedition are being filed
each year since official records have been kept. Data also shows
that the conviction rate in these cases is extremely low. A copy of
Lok Sabha Starred Question No. 281 and answer thereto laid on the
table of the house on 16.03.2021 is annexed hereto as Annexure
P3 (Pages 66 to 68).



9. In such circumstances, the petitioners pray for striking down Section
124A of the Indian Penal Code, 1860, on the grounds hereinbelow

without prejudice to each other.

10. The Petitioners have not filed any other similar petition
before this Hon'ble Court or any High Court or any other

Court. The petitioners have no better remedy available.

GROUNDS

IN ‘KEDAR NATH’ THE CONSTITUTIONALITY OF SEDITION
WAS TESTED AND UPHELD ON THE PREMISE THAT ALL
LAWS ENJOY A ‘PRESUMPTION OF CONSTITUTIONALITY’
WHICH PRESUMPTION HAS SINCE BEEN HELD NOT TO BE
APPLICABLE TO PRE-CONSTITUTIONAL LAWS IN
SUBSEQUENT JUDGMENTS OF THIS HON’'BLE COURT AND
HENCE ‘KEDAR NATH’ NEEDS REVISITING

A. BECAUSE, In Kedar Nath Singh v State of Bihar, 1962 Supp (2)
SCR 769, a Constitution Bench of this Hon’ble Court referring to the
history of this section and the literal interpretation accorded thereto
in Queen-Empress v. Bal Gangadhar Tilak (1892) I.L.R. 22 Bom.
112 which was further affirmed by Privy Council in King-Emperor v.
Sadashiv Narayan BhaleraoAIR 1947 PC 82 observed thus about
Section 124A of Indian Penal Code, 1860, with respect to Clause 2
of Article 19,

“if.... we qive a literal meaning to the words of the section,
divorced from all the antecedent background in which the law
of sedition has grown, as laid down in the several decisions of
the Judicial Committee of the Privy Council, it will be true to
say that the section is not only within but also very much
beyond the limits laid down in clause (2) aforesaid” (Para 25
of Kedar Nath Singh v State of Bihar, 1962 Supp (2) SCR
769).




The court thereafter referred to the subsequent decision in
Nirahendu Dutt Majumdar v. King Emperor, (1942) FCR 38, in
which the Federal Court had departed from the interpretation in
Tilak’s case. This court observed that the Federal Court had held,

‘that the gist of the offence of sedition is incitement to
violence or the tendency or the intention to create public
disorder by words spoken or written, which have the tendency
or the effect of bringing the government established by law
into hatred”, (Para 25 of Kedar Nath Singh v State of
Bihar, 1962 Supp (2) SCR 769).

In view of the conflicting judgements of Privy Council and the
Federal Court’s interpretation in Majumdars’s case, the court
referring to the Doctrine of Presumption of Constitutionality
observed:

26. In view of the conflicting decisions of the Federal Court
and of the Privy Council, referred to above, we have to
determine whether and how far the provisions of Sections
124-A and 505 of the Indian Penal Code have to be struck
down as unconstitutional. If we accept the interpretation of the
Federal Court as to the gist of criminality in an alleged crime
of sedition, namely, incitement to disorder or tendency or
likelihood of public disorder or reasonable apprehension
thereof, the section may lie within the ambit of permissible
legislative restrictions on the fundamental right of freedom of
speech and expression. There can be no doubt that apart
from the provisions of clause (2) of Article 19, Sections 124-A
and 505 are clearly violative of Article 19(1)(a) of the
Constitution. But then we have to see how far the saving
clause, namely, clause (2) of Article 19 protects the sections
aforesaid. Now, as already pointed out, in terms of the
amended clause (2), quoted above, the expression “in the
interest of ... public order” are words of great amplitude and
are much more comprehensive then the expression “for the
maintenance of”, as observed by this Court in the case of
Virendra v. State of Punjab [(1958) SCR 308 at p. 317] . Any
law which is enacted in the interest of public order may be
saved from the vice of constitutional invalidity. If, on the other
hand, we were to hold that even without any tendency to
disorder or intention to create disturbance of law and order,
by the use of words written or spoken which merely create
disaffection or feelings of enmity against the Government, the
offence of sedition is complete, then such an interpretation of



the sections would make them unconstitutional in view of
Article 19(1)(a) read with clause (2)._It is well settled that if
certain_provisions of law construed in one way would make
them consistent _with _the Constitution, and _another
interpretation would render_them unconstitutional, the Court
would lean in_favour of the former construction. The
provisions of the sections read as a whole, along with the
explanations, make it reasonably clear that the sections aim
at rendering penal only such activities as would be intended,
or have a tendency, to create disorder or disturbance of public
peace by resort to violence. As already pointed out, the
explanations appended to the main body of the section make
it clear that criticism of public measures or comment on
Government action, however strongly worded, would be within
reasonable limits and would be consistent with the
fundamental right of freedom of speech and expression. It is
only when the words, written or spoken, etc. which have the
pernicious tendency or intention of creating public disorder or
disturbance of law and order that the law steps in to prevent
such activities in the interest of public order. So construed, the
section, in our opinion, strikes the correct balance between
individual fundamental rights and the interest of public order.
It is also well settled that in interpreting an enactment the
Court should have regard not merely to the literal meaning of
the words used, but also take into consideration the
antecedent history of the legislation, its purpose and the
mischief it seeks to suppress [vide (1) Bengal Immunity
Company Limited v. State of Bihar [(1955) 2 SCR 603] and (2)
R.M.D. Chamarbaugwala v. Union of India [(1957) SCR 930]
]. Viewed in that light, we have no hesitation in so construing
the provisions of the sections impugned in these cases as to
limit their application to acts involving intention or tendency to
create disorder, or disturbance of law and order, or incitement
to violence. (Para 26 of Kedar Nath Singh v State of Bihar,
1962 Supp (2) SCR 769)

It is submitted that the court had erred in construing Section 124A
on the anvil of Doctrine of Presumption of Constitutionality. In
subsequent decisions, this Hon’ble Court has held that the
presumption does not apply to pre-constitutional laws as those laws
have been made by non-democratic and colonial powers. Section
124 A does not enjoy presumption of constitutionality since the law

was not made by ‘legislature’ and the makers of law were not

10



making law for their ‘own people’. There was no Constitutional
barrier when the law of sedition was introduced. Further, the section
was introduced to suppress dissent. This Hon’ble Court in Navte]
Singh Johar v. Union of India, (2018) 10 SCC 1, (Section 377)has
held that pre constitutional law like Penal Code, 1860, do not enjoy
presumption of Constitutionality in following terms :

“360. Given the aforesaid, it has now to be decided as to
whether the judgment in_Suresh Kumar Koushal [Suresh
Kumar Koushal v. Naz Foundation, (2014) 1 SCC 1: (2013) 4
SCC (Cri) 1] is correct. Suresh Kumar Koushal [Suresh
Kumar Koushal v. Naz Foundation, (2014) 1 SCC 1: (2013) 4
SCC (Cri) 1] judgment first begins with the presumption of
constitutionality attaching to pre-constitutional laws, such as
the Penal Code. The judgment goes on to state that pre-
constitutional laws, which have been adopted by Parliament
and used with or without amendment, being manifestations of
the will of the people of India through Parliament, are
presumed to be constitutional. We are afraid that we cannot
agree

361. Article 372 of the Constitution of India continues laws in
force in the territory of India immediately before the
commencement of the Constitution. That the Penal Code is a
law in force in the territory of India immediately before the
commencement of this Constitution is beyond cavil. Under
Article 372(2), the President may, by order, make such
adaptations and modifications of an existing law as may be
necessary or expedient to bring such law in accord with the
provisions of the Constitution. The fact that the President has
not made any adaptation or modification as mentioned in
Article 372(2) does not take the matter very much further. The
presumption of constitutionality of a statute is premised on the
fact that Parliament understands the needs of the people, and
that, as per the separation of powers doctrine, Parliament is
aware of its limitations in enacting laws — it can only enact
laws which do not fall within List |l of Schedule VIl to the
Constitution of India, and cannot transgress the fundamental
rights of the citizens and other constitutional provisions in
doing so. Parliament is therefore deemed to be aware of the
aforesaid constitutional limitations. Where, however, a pre-
constitution law is made by either a foreign leqgislature or
body, none of these parameters obtain. It is therefore clear
that no such presumption attaches to a pre-constitutional
statute like the Penal Code.”




This Hon’ble Court in Joseph Shine v. Union of India, (2019) 3
SCC 39 while striking down Section 497 (Adultery) of Indian Penal
Code, 1860 observed:

“Discussion and Analysis

270. Section 497 is a pre-constitutional law which was
enacted in 1860. There would be no presumption of
constitutionality in a pre-constitutional law (like Section 497)
framed by a foreign legislature. The provision would have to
be tested on the anvil of Part Il of the Constitution.”

MISPLACED APPLICATION OF DOCTRINE OF SEVERABILITY

. BECAUSE, reliance by the court on R.M.D. Chamarbaugwala v.
Union of India [(1957) SCR 930] to apply the doctrine of
severability is misplaced because the court has not ‘read down’ any
part of the definition of Section 124A of Indian Penal Code, 1860.
Rather the court has ‘read into’ the section words that are
incompatible with the clear and unambiguous intent of the section.
In King Emperor V. Sadashiv Narayan Bhalerao (1947), the Privy
Council reiterated the law on sedition enunciated in the Tilak case
and held that the Federal Court’s statement of law in the Niharendu
Majumdar case was wrong as under:

12. Their Lordships are unable to find anything in the
language of either Section 124A. or the rule which could
suggest that "the acts or words complained of must either
incite to disorder or must be such as to satisfy reasonable
men_that that is their intention or tendency."The first
explanation to Section 124A provides, "The expression
'disaffection’ includes disloyalty and all feelings of enmity."
This is quite inconsistent with any suggestion that "excites or
attempts to excite disaffection" involves not only excitation of
feelings of disaffection, but also exciting disorder. Their
Lordships are therefore of opinion that the decision of the
Federal Court in Niharendu's case proceeded on a wrong
construction of Section 124A of the Indian Penal Code

15. In Queen-Empress v. Bal Gangadhar Tilak (1892) I.L.R.
22 Bom. 112, 528 the charge was under Section 124A as it
then stood, confined to disaffection, without any reference to
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hatred or contempt, Strachey J., in an admirable charge to the
jury, which was subsequently approved, by this Board, said
(p. 135):

The offence consists in exciting or attempting to excite in
others certain bad feelings towards the Government. It is not
the exciting or attempting to excite mutiny or rebellion, or any
sort of actual disturbance, great or small. Whether any
disturbance, or outbreak was caused by these articles, is
absolutely immaterial. If the accused intended by the articles
to excite rebellion or disturbance, his act would doubtless fall
within Section 124A and would probably fall within other
sections of the Penal Code. But even if he neither excited nor
intended to excite any rebellion or outbreak Or forcible
resistance, to the authority of the Government, still if he-tried
to excite feelings of enmity to the Government, that is
sufficient to make him guilty under the section._| am aware

that some distinqguished persons have thought that there can

be no offence against the section unless the accused either

counsels or suggests rebellion or forcible resistance to the

Government. In my opinion, that view is absolutely opposed to

the express words of the section itself, which as plainly as

possible makes the exciting or attempting to excite certain

feelings, and not the inducing or attempting to induce to any

course of action such as rebellion or forcible resistance, the

test of quilt. | can only account for such a view by attributing it

to a complete misreading of the explanation attached to the

section and to a misapplication of the explanation beyond its

true scope.

In this regard a Constitution Bench of five Judges of the Supreme
Courtin R.S. Nayak v A.R. Antulay 1986 SCC (2) 716, has held:

“... If the words of the Statute are clear and unambiguous, it is

the plainest duty of the Court to give effect to the natural

meaning of the words used in the provision. The guestion of

construction arises only in the event of an ambiquity or the

plain meaning of the words used in the Statute would be self-

defeating.”

Again this court in Grasim Industries Ltd. v Collector of

Customs, Bombay, has followed the same principle and observed:

“Where the words are clear and there is no obscurity, and

there is no ambiquity and the intention of the legislature is

clearly conveyed, there iIs no scope for court to take upon

itself the task of amending or altering the statutory provisions.”

13



In Shreya Singhal v. Union of India, (2015) 5 SCC 1 this Hon’ble
Court has held that the Court cannot read into a provision or add
something when the legislature never intended to do so. The
relevant extract are as follows:

“51. However, the learned Additional Solicitor General asked
us to read into Section 66-A each of the subject-matters
contained in Article 19(2) in order to save the constitutionality
of the provision. We are afraid that such an exercise is not
possible for the simple reason that when the leqgislature
intended to do so, it provided for some of the subject-matters
contained in Article 19(2) in Section 69-A. We would be doing
complete violence to the lanquage of Section 66-A if we were
to read into it something that was never intended to be read
into_it. Further, he arqgued that the statute should be made
workable, and the following should be read into Section 66-A:

“(i) Information which would appear highly abusive, insulting,
pejorative, offensive by reasonable person in general, judged
by the standards of an open and just multi-caste, multi-
religious, multi-racial society;

— Director of Public Prosecutions v. Collins [(2006) 1 WLR
2223 : (2006) 4 All ER 602 (HL)] , WLR paras 9 and 21

— Connolly v. Director of Public Prosecutions [(2008) 1 WLR
276 : (2007) 2 All ER 1012]

— House of Lords Select Committee 1st Report of Session
2014-2015 on Communications titled as “Social Media And
Criminal Offences” at p. 260 of Compilation of Judgments,
Vol. 1, Part B

(i) Information which is directed to incite or can produce
imminent lawless action;
(Brandenburg v. Ohio [155 L Ed 2d 535 : 538 US 343 (2003)]

)

(i) Information which may constitute credible threats of
violence to the person or damage;

(iv) Information which stirs the public to anger, invites violent
disputes brings about condition of violent unrest and
disturbances;

(Terminiello v. Chicago [93 L Ed 1131 : 337 US 1 (1949)] )
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(v) Information which advocates or teaches the duty,
necessity or proprietary of violence as a means of
accomplishing political, social or religious reform and/or
justifies commissioning of violent acts with an intent to
exemplify or glorify such violent means to accomplish political,
social, economical or religious reforms;

(Whitney v. California [71 L Ed 1095 : 274 US 357 (1927)])
(vi) Information which contains fighting or abusive material;

Chaplinsky v. New Hampshire [86 L Ed 1031 : 315 US 568
(1942)]

(vii) Information which promotes hate speech i.e.

(a) Information which propagates hatred towards individual or
a group, on the basis of race, religion, religion, casteism,
ethnicity.

(b) Information which is intended to show the supremacy of
one particular religion/race/caste by making disparaging,
abusive and/or highly inflammatory remarks against
religion/race/caste.

(c) Information depicting religious deities, holy persons, holy
symbols, holy books which are created to insult or to show
contempt or lack of reverence for such religious deities, holy
persons, holy symbols, holy books or towards something
which is considered sacred or inviolable.

(viii) Satirical or iconoclastic cartoon and caricature which fails
the test laid down in Hustler Magazine Inc. v. Falwell [485 US
46 : 99 L Ed 2d 41 (1988)] ;

(iX) Information which glorifies terrorism and use of drugs;

(x) Information which infringes right of privacy of the others
and includes acts of cyber bullying, harassment or stalking;

(xi) Information which is obscene and has the tendency to
arouse feeling or revealing an overt sexual desire and should
be suggestive of deprave mind and designed to excite sexual
passion in persons who are likely to see it;

(Aveek Sarkar v. State of W.B. [(2014) 4 SCC 257 : (2014) 2
SCC (Cri) 291])

(xii) Context and background test of obscenity. Information
which is posted in such a context or background which has a
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consequential effect of outraging the modesty of the pictured
individual.

(Aveek Sarkar v. State of W.B. [(2014) 4 SCC 257 : (2014) 2
SCC (Cri) 291])”

This extract is taken from Shreya Singhal v. Union of India,
(2015) 5 SCC 1 : (2015) 2 SCC (Cri) 449 : 2015 SCC OnLine
SC 248 at page 149

52. What the learned Additional Solicitor General is asking us

to do is not to read down Section 66-A—he is asking for a

wholesale substitution of the provision which is obviously not

possible.”

In view of the above it is submitted that the doctrine of ‘reading
down’ in the absence of presumption of constitutionality cannot be
pressed into service of Section 124-A of Indian Penal Code, 1860,
whose language otherwise is plain and unambiguous. There is no
scope for reading words into Section 124A of Indian Penal Code,
1860, contrary to its plain and unambiguous meaning and the
section must be declared to be unconstitutional on the basis of its
plain and unambiguous meaning especially when the legislative
intent was to suppress dissent [DTC v. Mazdoor Congress (1991)
Suppl(1l) SC 600 and Subramanian Swamy and Orsv. Raju and
Anr.(2014) 8 SCC 390].

THE KEDAR NATH INTERPRETATION CASTS A ‘WIDE NET’ ON
FREEDOM OF SPEECH AND EXPRESSION CONTRARY TO THE
RATIO OF EARLIER JUDGEMENT OF CONSTITUTION BENCH
IN DR. RAM MANOHAR LOHIA’S CASE IN WHICH
RESTRICTIONS IN THE INTEREST OF ‘PUBLIC ORDER’ WERE
GIVEN A NARROW INTERPRETATION AND OF WHICH KEDAR
NATH FAILED TO TAKE NOTICE

. BECAUSE, the judgement of the court in Kedar Nath failed to take
note of Superintendent Central Prison v. Dr Ram Manohar Lohia
(1960) 2 SCR 821 wherein it was held that (a) only aggravated
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disturbance of ‘public order’ as opposed to mere ‘law and order’
could be used to restrict freedom of speech and expression and (b)
there should be direct and proximate connection between the
instigation and the aggravated disruption of public order. As per
Kedar Nath, the offence of sedition is complete if there s

‘incitement to violence or the tendency or the intention to create

public disorder by words spoken or written, which have the tendency

or the effect of bringing the government established by law into
hatred.” By casting ‘the net’ too wide this interpretation falls foul of
the following observations in Dr. Ram Manohar Lohia’s case as
under:

“12...... We do not understand the observations of the Chief
Justice to mean that any remote or fanciful connection
between the impugned Act and the public order would be
sufficient to sustain its validity. The learned Chief Justice was
only making a distinction between an Act which expressly and
directly purported to maintain public order and one which did
not expressly state the said purpose but left it to be implied
therefrom; and between an Act that directly maintained public
order and that indirectly brought about the same result._The
distinction does not ignore the necessity for intimate
connection between the Act and the public order sought to be
maintained by the Act.

13. ... The restriction made “in the interests of public order”
must also have reasonable relation to the object to be
achieved i.e. the public order. If the restriction has no
proximate relationship to the achievement of public order, it
cannot be said that the restriction is a reasonable restriction
within the meaning of the said clause...... The decision, in our
view, lays down the correct test. The limitation imposed in the
interests of public order to be a reasonable restriction, should
be one which has a proximate connection or nexus with public
order, but not one far-fetched, hypothetical or problematical or
too remote in the chain of its relation with the public order.

14. We shall now test the impugned section, having regard to
the aforesaid principles. Have the acts prohibited under
Section 3 any proximate connection with public safety or
tranquillity? We have already analysed the provisions of
Section 3 of the Act. In an attempt to indicate its wide sweep,
we pointed out that any instigation by word or visible
representation not to pay or defer payment of any exaction or
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even contractual dues to Government, authority or a
landowner is made an offence. Even innocuous speeches are
prohibited by threat of punishment. There is no proximate or
even foreseeable connection between such instigation and
the public order sought to be protected under this section.We
cannot accept the argument of the learned Advocate-General
that instigation of a single individual not to pay tax or dues is a
spark which may in the long run ignite a revolutionary
movement destroying public _order. We can only say that
fundamental rights cannot be controlled on such hypothetical
and imaginary considerations. It is said that in a democratic
set up there is no scope for agitational approach and that if a
law is bad the only course is to get it modified by democratic
process and that any instigation to break the law is in itself a
disturbance of the public order. If this argument without
obvious limitations be accepted, it would destroy the right to
freedom of speech which is the very foundation of democratic
way of life. Unless there is a proximate connection between
the instigation and the public order, the restriction, in our view,
neither reasonable nor is it in the interest of public order. In
this view, we must strike down Section 3 of the Act as
infringing the fundamental right guaranteed under Article
19(1)(a) of the Constitution.™”

D. BECAUSE, this Hon’ble Court in Kedar Nath Singh v. State of Bihar
1962 (Supp) 2 769 has held that offence of sedition would be
complete if the acts complained would have tendency to create
public disorder or cause disturbance to public peace. It is submitted
that the right to free speech and expression cannot be abridged on
the basis of a mere speculation of harm. This Hon’ble Court has
observed in S. Rangarajan v. P. Jagjivan Ram, (1989) 2 SCC 574
that:

“45. The problem of defining the area of freedom of
expression when it appears to conflict with the various social
interests enumerated under Article 19(2) may briefly be
touched upon here. There does indeed have to be a
compromise between the interest of freedom of expression
and special interests. But we cannot simply balance the two
interests as if they are of equal weight. Our_commitment of
freedom of expression demands that it cannot be suppressed
unless the situations created by allowing the freedom are
pressing _and the community interest is _endangered. The
anticipated danger _should not be remote, conjectural or far-
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fetched. It should have proximate and direct nexus with the
expression. The expression of thought should be intrinsically
dangerous to the public interest. In other words, the
expression should be inseparably locked up with the action
contemplated like the equivalent of a “spark in a power keq.”

E. BECAUSE,the judgment in Kedar Nath has cast a wide net on

public disorder by including remote disturbance of law and order
would also fall under the exception of Article 19(2) of the
Constitution of India. This Hon’ble Court in Shreya Singhal v.
Union of India (2015) 5 SCC 1lafter relying on the decision of
Constitution Bench in Ram Manohar Lohia v. State of Bihar (1996) 1
SCR 709 and Kameshwar Prasad v. State of Bihar [1962 Supp (3)
SCR 369 held that:

“93.The Court further _went on_ to hold that remote
disturbances of public _order by demonstration would fall
outside Article 19(2). The connection with public order has to
be intimate, real and rational and should arise directly from
the demonstration that is sought to be prohibited...”

. BECAUSE, the section doesn’t distinguish between mass
dissemination and intimate conversation. The section makes an
intimate conversation with a minor or paralytic person as an offence
of sedition even though there can be no apprehension of any public
disorder from such a person. A person hearing a speech may
begin to hate the Government, or feel disloyal towards it, or may
hold it in contempt, but is not bound to disturb the public order and
may refrain from doing any overact. Whether a speech will cause
disorder or not depends not only upon its content but also upon the
nature of the listener, his opportunities, and the state of the country
at the time. The offence under section 124-A is complete if a person
speaks anything that has tendency to create public disorder or
disturbance of public peace or law and order without in any manner
impacting public order. Hence the section doesn't have any

proximate relationship with the public order as there is no proximate
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connection between the instigation and public order. Therefore, this
Hon'ble Court must strike down Section 124-A of Indian Penal
Code, 1860 for infringing Article 19(1) (a) of the Constitution.

THE ‘WIDE NET' CAST BY KEDAR NATH TAKES INTO ITS
FOLD MERE DISCUSSION AND ADVOCACY. IT DISRUPTS THE
‘MARKETPLACE OF IDEAS’

. BECAUSE, the judgment of Kedar Nath fails to differentiate
between advocacy and incitement. The Freedom of speech and
expression has three concepts i.e. discussion, advocacy and
incitement. The judgment of the US Supreme Court in
Brandenburg v. Ohio 395 U.S. 444 (1969) wherein it was held that,

“freedoms of speech and press do not permit a state to forbid
advocacy of the use of force or of law violation except where
such advocacy is directed to inciting or producing imminent
lawless action and is likely to incite or produce such action”,

was accepted by this Hon’ble Court in  Arup Bhayan v. Union of
India (2011) 3 SCC 377 to hold that mere membership of a banned
organisation will not make a person a criminal unless he resorts to
violence or incites people to violence or creates public disorder by
violence or incitement to violence. The relevant extract is as follows:

“10. In Brandenburg v. Ohio [23 L Ed 2d 430 : 395 US 444
(1969)] the US Supreme Court went further and held that
mere “advocacy or teaching the duty, necessity, or propriety”
of violence as a means of accomplishing political or industrial
reform, or publishing or circulating or displaying any book or
paper containing such advocacy, or justifying the commission
of violent acts with intent to exemplify, spread or advocate the
propriety of the doctrines of criminal syndicalism, or to
voluntarily assemble with a group formed “to teach or
advocate the doctrines of criminal syndicalism” is not per se
illegal. It will become illegal only if it incites to imminent
lawless action. The statute under challenge was hence held
to be unconstitutional being violative of the First and
Fourteenth Amendments to the US Constitution.

12. We respectfully agree with the above decisions, and are
of the opinion that they apply to India too, as our fundamental
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rights are similar to the Bill of Rights in the US Constitution. In
our opinion, Section 3(5) cannot be read literally otherwise it
will violate Articles 19 and 21 of the Constitution. It has to be
read in the light of our observations made above. Hence,
mere membership of a banned organisation will not make a
person a criminal unless he resorts to violence or incites
people to violence or creates public disorder by violence or
incitement to violence. Hence, the conviction of the appellant
under Section 3(5) of TADA is also not sustainable.”

H. BECAUSE, in Shreya Singhal v. Union of India, (2015) 5 SCC 1
this Hon’ble court differentiated between advocacy and incitement
while holding that only the latter can be a ground to curtail the
fundamental right of freedom of speech and expression in the
following terms:

“11.This last judgment is important in that it refers to the
“‘marketplace of ideas” concept that has permeated American
law. This was put in the felicitous words of Holmes, J. in his
famous dissent in Abrams v. United States [250 US 616 : 63 L
Ed 1173 (1919)] , thus : (L Ed p. 1180)

“... But when men have realised that time has upset many
fighting faiths, they may come to believe even more than they
believe the very foundations of their own conduct that the
ultimate good desired is better reached by free trade in
ideas—that the best test of truth is the power of the thought to
get itself accepted in the competition of the market; and that
truth is the only ground upon which their wishes safely can be
carried out. That at any rate, is the theory of our Constitution.”

12. Brandeis, J. in his famous concurring judgment in Whitney
v. California [71 L Ed 1095 : 274 US 357 (1927)] , said : (L Ed
pp. 1105-06 “Those who won our independence believed that
the final end of the State was to make men free to develop
their faculties, and that in its Government the deliberative
forces should prevail over the arbitrary. They valued liberty
both as an end and as a means. They believed liberty to be
the secret of happiness and courage to be the secret of
liberty. They believed that freedom to think as you will and to
speak as you think are means indispensable to the discovery
and spread of political truth; that without free speech and
assembly discussion would be futile; that with them,
discussion affords ordinarily adequate protection against the
dissemination of noxious doctrine; that the greatest menace
to freedom is an inert people; that public discussion is a
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political duty; and that this should be a fundamental principle
of the American Government. They recognised the risks to
which all human institutions are subject. But they knew that
order cannot be secured merely through fear of punishment
for its infraction; that it is hazardous to discourage thought,
hope and imagination; that fear breeds repression; that
repression breeds hate; that hate menaces stable
Government; that the path of safety lies in the opportunity to
discuss freely supposed grievances and proposed remedies;
and that the fitting remedy for evil counsels is good ones.
Believing in the power of reason as applied through public
discussion, they eschewed silence coerced by law—the
argument of force in its worst form. Recognising the
occasional tyrannies of governing majorities, they amended
the Constitution so that free speech and assembly should be
guaranteed.Fear of serious injury cannot alone justify
suppression of free speech and assembly. Men feared
witches and burnt women. It is the function of speech to free
men from the bondage of irrational fears. To justify
suppression of free speech there must be reasonable ground
to fear that serious evil will result if free speech is practiced.
There must be reasonable ground to believe that the danger
apprehended is imminent. There must be reasonable ground
to believe that the evil to be prevented is a serious one. Every
denunciation of existing law tends in _some measure to
increase the probability that there will be violation of it.
Condonation of a breach enhances the probability.
Expressions of approval add to the probability. Propagation of
the criminal state of mind by teaching syndicalism increases
it. Advocacy of law-breaking heightens it still further. But even
advocacy of violation, however reprehensible morally, is not a
justification for denying free speech where the advocacy falls
short of incitement and there is nothing to indicate that the
advocacy would be immediately acted on.The wide difference
between advocacy and incitement, between preparation and
attempt, between assembling and conspiracy, must be borne
in_mind. In order to support a finding of clear and present
danger it must be shown either that immediate serious
violence was to be expected or was advocated, or that the
past conduct furnished reason to believe that such advocacy
was then contemplated.”(emphasis supplied)

13. This leads us to a discussion of what is the content of the
expression “freedom of speech _and expression”. There are
three concepts which are fundamental in understanding the
reach of this most basic of human rights. The first is
discussion, the second is advocacy, and the third s
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incitement. Mere discussion or even advocacy of a particular
cause howsoever unpopular is at the heart of Article 19(1)(a).
It is only when such discussion or advocacy reaches the level
of incitement that Article 19(2) kicks in....It is at this stage that
a law may be made curtailing the speech or expression that
leads inexorably to or tends to cause public disorder or tends
to cause or tends to affect the sovereignty and integrity of
India, the security of the State, friendly relations with foreign
States, etc....”

It is submitted that mere advocacy and discussion which is
protected under Article 19(1)(a) has been made punishable under
Section 124 - A of Indian Penal Code, 1860. This is most apparent
from the speech of Kedar Nath Singh himself which though it

disagrees.

THE OFFENCE OF SEDITION IS UNCONSTITUTIONAL FOR THE
INGREDIENTS THEREOF ARE VAGUE

BECAUSE, the offence of sedition is vague and it fails to define
criminal offence with sufficient definiteness. Ordinarily neither
accused be put on notice as to what exactly is the offence which
has been committed nor would be authorities administering the
section be clear as to on which side of the clearly draw a particular
will fall. Further, the terms like “contempt’, “hatred”, and
“disaffection” used in the impugned section are overbroad. The
interpretation in Kedar Nath (Supra) which makes *“ tendency to

create public disorder or cause disturbance of public peace”as an

offence under impugned section invites subjectivity and greatly
different readings and application which is incapable of being certain
and even handed. Therefore, the whole of 124-A of Indian Penal
Code, 1860 is incapable of redress. No possibility of carving out and
saving a constitutional valid portion of the provisions exist. Where a
legislation creates an offence of this kind and there is no constitution
fit part to be served, this Hon’ble Court has held that the whole

offence is liable to be struck down as unconstitutional
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(RomeshThappar v. State of Madras, 1950 SCR 594, Supdt.,
Central Prison v. Dr Ram Manohar Lohia, (1960) 2 SCR 821 and
Shreya Singhal v. Union of India, (2015) 5 SCC 1).

THE OFFENCE OF SEDITION HAS BECOME OTIOSE

. BECAUSE, the definition of sedition is vague and incapable of
accurate appreciation by the common citizen and the law
enforcement agencies/police. The interpretation accorded to Section
124A of Indian Penal Code, 1860, by this Hon'ble Court in
KedarNath Singh v State of Bihar, 1962 Supp (2) SCR 769 is not
understood or appreciated by the police which continues to register
cases against citizens who are exercising their right to freedom of
speech and expression. By the time the courts step in to apply the
interpretation of Kedar Nath to the facts of the cases, the citizens

have already been deprived of their liberty.

Pertinently, the offence of sedition has either been abolished or
drastically circumscribed in many countries. The offence of sedition
libel has been deleted by Section 73 of the Coroners and Justice
Act, 2009, in United Kingdom. The reason given for abolishing
seditious libel is as follows:

“Having an unnecessary and overbroad common law offence

of sedition, when the same matters are dealt with under other

leqgislation, is not only confusing and unnecessary, it may

have a chilling effect on freedom of speech and sends the

wrong signal to other countries which maintain and actually

use sedition offences as a means of limiting political debate.”

The essence of sedition is activities that have an intention or
tendency to create public disorder, or disturbance of law and order
or incitement to violence.There are various provisions in place which
cover the same material offences as section 124A. Some of them

are as follows:
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Provocation with the intent to cause riot (section 153 of the
IPC) is punishable with imprisonment of either description for
a term which may extend to one year, or with fine, or with both
if the offence of rioting is committed and if the offence of
rioting be not committed, with imprisonment of either
description for a term which may extend to six months, or with

fine, or with both.

Imputation, assertion prejudicial to national integration
(Section 153 B of the IPC) that is punishable with
imprisonment which may extend to three years with or without

fine or to five years with fine.

Section 146 of IPC describes offence of rioting as use of
force and violence by an unlawful assembly or by any of its
members in pursuance of common object. The offence of
rioting is punishable with imprisonment of either description
for a term which may extend to two years, or with fine, or with
both.

Rioting armed with deadly weapons (Section 148 of IPC) is
punishable with imprisonment of either description for a term

which may extend to three years, or with fine, or with both.

Section 143 of IPC provides punishment for being a member
of unlawful assembly. Unlawful assembly has been defined
under section 141 as an assembly of 5 or more persons, if the

common object is-

To overawe by criminal force, or show of criminal force, [the

Central or any State Government or Parliament or the
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Legislature of any State], or any public servant in the exercise

of the lawful power of such public servant; or

To resist the execution of any law, or of any legal process; or

To commit any mischief or criminal trespass, or other offence;

or

By means of criminal force, or show of criminal force, to any
person to take or obtain possession of any property, or to
deprive any person of the enjoyment of a right of way, or of
the use of water or other incorporeal right of which he is in
possession or enjoyment, or to enforce any right or supposed

right; or

By means of criminal force, or show of criminal force, to
compel any person to do what he is not legally bound to do,

or to omit to do what he is legally entitled to do.

Explanation. — An assembly which was not unlawful when it

assembled, may subsequently become an unlawful assembly.

PRAYER

In these circumstances, it is therefore most respectfully prayed that

your Lordships may graciously be pleased to:

Issue writ of Mandamus or any other appropriate writ, order,
or direction declaring Section 124-A of the Indian Penal

Code, 1860, as unconstitutional;

Alternatively, direct that strict action as per law be taken

against concerned public servants and



complainant/informants in cases where the accused is
discharged in a case of sedition and lay down guidelines for

the same;

[ll.  Pass such other orders or directions as this Hon’ble Court
may deem fit and proper in the facts and circumstances of the
present petition

AND FOR THIS ACT OF KINDNESS, THE PETITIONER AS
IS DUTY BOUND SHALL EVER PRAY

FILED BY:

Dashal” Bunshon

(PRASHANT BHUSHAN)
ADVOCATE ON RECORD FOR PETITIONER

DRAWN BY: ALICE RAJ & RAHUL GUPTA

NEW DELHI
DATED: 14.07.2021
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IN THE SUPREME COURT OF INDIA
(CIVIL ORIGINAL JURISDICTION)
WRIT PETITION (CIVIL) NO. ____ OF 2021
(PUBLIC INTEREST LITIGATION)

IN THE MATTER OF:

ARUN SHOURIE & ANR. ... PETITIONERS

VERSUS

UNION OF INDIA ...RESPONDENT

AFFIDAVIT

|, Vipul Mudgal, S/o Shri Jai Kumar Mudgal, the Director of the
Petitioner Society, having its office at 5, Institutional Area, Nelson
Mandela Road, Vasant Kunj, New Delhi-110070,do hereby solemnly

affirm and state on oath as under:

1.  That | am the Director of the Petitioner Society in the
aforementioned writ petition and being familiar with the facts and
circumstances of the case, | am competent and authorized to

swear this Affidavit on behalf of all the Petitioners.

2. That | have read and understood the contents of the Synopsis
and List of Dates (Page Batg R ), Writ Petition (Page

1 to 27 ), and all other accompanying applications. |

A state that the facts therein are true to the best of my knowledge,

O,m[u’? baged on documentary evidence, and nothing material has been

%,.-"JOMBR SANGWAN “Tonbiealed therefrom. The annexures of the writ petition are true

] ELH %, : ; s

X QEE%N% 2%‘65 cdfm s of their respective originals.
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3. The source of the information is official documents, court records,
and information available in the public domain, and information

received from reliable sources.

4.  That this petition is only motivated by public interest. | affirm that

| have no personal interest in this matter.

5.  That | have done whatsoever enquiry that was possible and |

state that no relevant facts in my knowledge have been withheld.

/Q;?@
/ /
DEPONENT

VIPUL MUDGAL
Director, COMMON CAUSE
5, Institutional Area
Nelson Mandela Road, Vasant Kunj
New Delhi-110070

VERIFICATION:

|, the above named Deponent, do hereby verify that the contents of

the above Affidavit are true and correct to my knowledge;that no part
of it is false and that nothing material has been concealed therefrom.
Verified at New Delhi on this 13TH day of July, 2021.

DEPONENT

VIPUL MUDGAL
Director, COMMON CAUSE

ATTES TED 5, Institutional Area
'V Nelson Mandela Road, Vasant Kunj
perRLC New Delhi-110070

Ch. N%;ﬁg?g:gaﬂt:m?cr](/é;




ANNEXURE: P1

Our New Database Reveals Rise In Sedition Cases In The Modi
Era

Published: 02.02.2021, Updated:23 May 2021, Kunal Purohit, Article
14, accessed 09.07.2021

Mumbai: Sedition cases—in violation of clear Supreme Court
guidelines—against six journalists and former deputy foreign minister
Shashi Tharoor on 28 January 2020 in 10 first information reports
(FIRs) across five states where the police are controlled by the
Bharatiya Janata Party (BJP) are part of a flood of such cases against
critics and dissenters, coinciding with the rise to power of Prime
Minister Narendra Modi since 2014.

Launched today, Article 14’s sedition database, a count and analysis
of all sedition cases since 2010, reveals:

® 65% of nearly 11,000 individuals in 816 sedition cases since
2010 were implicated after 2014 when Modi took office.
Among those charged with sedition: opposition politicians,
students, journalists, authors and academics.

® 96% of sedition cases filed against 405 Indians for criticising
politicians and governments over the last decade were
registered after 2014, with 149 accused of making “critical”
and/or “derogatory” remarks against Modi, 144 against Uttar
Pradesh (UP) chief minister Yogi Adityanath.

e A 28% increase in the number of sedition cases filed each year
between 2014 and 2020, Modi’s time in office, compared to the
yearly average between 2010 and 2014, the second term of the
United Progressive Alliance (UPA) administration.

e Much of this increase is due to a surge in sedition cases after
protest movements, such as those against the Citizenship
Amendment Act (CAA), 2019 and the rape of a Dalit teen at
Hathras in UP.

e During the anti-CAA protests, 22 of 25 sedition cases involving
3,700 people were filed in BJP-ruled states. After the Pulwama
attack, 26 of 27 sedition cases involving 42 persons were filed
in BJP-ruled states.

e Of the five states with the highest number of sedition cases, a
majority were registered during the BJP’s time in power in four
of them—Bihar, UP, Karnataka and Jharkhand.
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https://indianexpress.com/article/india/sedition-firs-against-tharoor-journalists-now-in-five-states-7168390/
https://www.thehindu.com/elections/lok-sabha-2019/analysis-highest-ever-national-vote-share-for-the-bjp/article27218550.ece
http://egazette.nic.in/WriteReadData/2019/214646.pdf
http://egazette.nic.in/WriteReadData/2019/214646.pdf

e In UP, 77% of 115 sedition cases since 2010 were registered
over the last four years, since Yogi Adityanath became the
chief minister. More than half of these were around issues of
“nationalism™: against those who protested the CAA, for
shouting “Hindustan Murdabad”, allegedly celebrating
Pulwama attack and India’s loss in 2017 ICC Champions
Trophy.

e In Bihar, between 2010-2014, the majority of sedition cases
related to Maoism and counterfeit currency. After 2014, 23% of
sedition cases were against those who protested the CAA,
against celebrities who spoke up against lynching and
intolerance and those who allegedly raised “pro-Pakistan”
slogans.

Manmohan v. Modi
Individuals charged with sedition
2010-2014 j§ 2014-2020

Cases of sedition

27910519

Average cases per year

BRERB BN
(1)

*Includes unidentified individuals. Data inconclusive in 18 cases.
Disclaimer: This datais apreliminary set of findings based on ongoing research.

Sources: District Couirts, High Courts & State Police Department websites,
Media Reports, India Kanpon, SCC Online. Manupatra

GRAPHICS BY JAMEELA AHMED.

Our sedition database tracks all cases registered between 1 January
2010 and 31 December 2020 under the Indian Penal Code (IPC)’s
section 124A, which deals with sedition, a 151-year-old law used
against Indians by the colonial government.

This is the first independent database to track and analyse the use of
section 124A. The initiative is especially significant since the union
home ministry started collecting such data through the National
Crime Records Bureau only in 2014.

Section 124A deals with words, signs or visual representation that
brings or attempts to bring “into hatred or contempt or excites
disaffection against the Government” and can be punished by
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imprisonment for life with a fine or imprisonment that may extend to
three years with a fine. The database has found that of nearly 11,000
individuals against whom sedition cases were filed over the last 10
years, 2,000 were mentioned by name, including nine minors, and the
rest “unidentified” with 816 cases registered. The post-2014 trend is
that those named in these cases include opposition politicians,
students, journalists, authors and academics.

“It 1s now clear (from these data) that the law is not being misused,
but is being abused,” said Justice (retired) Madan Lokur, a former
judge of the Supreme Court, who also serves on Article 14’s
Advisory Board. “It’s a great tragedy, more particularly so because
from the brief description of cases, it would appear that many of them
would run foul of the law laid down by the Supreme Court in the
Kedar Nath Singh and Balwant Singh decisions.”

Kedar Nath Singh vs State of Bihar & Balwant Singh & Bhupinder
Singh vs State of Punjab, the decisions Justice Lokur referred to,
made it plain that the sedition law could only be used when there was
incitement to violence, or if there was intention to create disorder.

Despite two text messages and two emails, Anil Baluni, the BJP’s
chief spokesperson and the media-in-charge, did not respond to
Article 14.

To Shine A Light On Data And Trauma

In preparation for over six months now, the database uses data of
sedition cases mined from various sources: the district court portal,
state police websites, high courts nationwide and law-centric
websites, such as India Kanoon, SCC Online and Manupatra.

Lubhyathi Rangarajan, a lawyer who heads the project, said that the
database, still under construction, also intended to track the progress
of these cases through the judicial system over the coming months.
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“It 1s clear that thousands of people have suffered the consequences of
these charges,” said Rangarajan. “Our attempt is to shine a light not
just on the fact that the process is the punishment but also the
traumatic impact that these charges have on people’s lives.”

The database found 519 sedition cases filed under the current BJP
government over six years, compared to 279 filed between 2010 and
May 2014 during the tenure of the previous UPA-2 government. Of
the 279, 39% were filed during the Kudankulam Protests in Tamil
Nadu, against a nuclear plant, and in relation to left-wing extremism
across India. There were 18 cases for which the database could not
determine the regime, due to inadequate information.

The database found the range of expressions found seditious extended
from mere holding of posters to social media posts, to raising slogans
and private communication.

In nearly 30% of cases, a variety of other laws, such as the Unlawful
Activities Prevention Act, 1967, Prevention of Damage to Public
Property Act, 1984, and the Information Technology Act, 2000,
Prevention of Insults to National Honour Act, 1971, Epidemic
Diseases Act, 1897, Disaster Management Act, 2005 were added to
the FIRs.

The database found that five states—Bihar, Karnataka, Jharkhand,
Uttar Pradesh and Tamil Nadu—accounted for 534 cases, nearly 65%
of all sedition cases in the last decade.
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Sedition Nation (2010-2020)

Section 124A of the Indian Penal Code punishes sedition with imprisonment
that can extend to life.
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While cases in Uttar Pradesh and Karnataka were focussed on
“nationalism”-related offences, states in central and eastern India
largely used sedition law against those involved in left-wing
extremism and protests over land.



Tackling Critics, BJP Style

A dominant pattern that the data reveal is the increase in sedition
cases over the last six years, since Modi entered office.

Of 10,938 Indians accused of sedition over the last decade, 65%
found themselves so implicated after May 2014, when the Modi
government came to power.

Much of this increase in sedition cases has been driven by the way
BJP-ruled state governments have pursued critics and protesters. The
database found that sedition charges were a de-facto strategy for
many of these governments, each time they encountered public
criticism and protests.

The database observed surges in sedition cases during major protests
or political events critical of the BJP government at the Centre and
the states.

Leaders of the Patidar and the Jat agitations were charged with
sedition in 2015 and 2016. In 2017, cases in Haryana shot up on
account of the protests against Gurmeet Ram Rahim Singh’s
conviction. The Pathalgadi movement in Jharkhand led to hundreds of
Adivasis being charged with sedition in 2018. After coming to power
in December 2019, the Hemant Soren-led government had
recommended dropping these cases. However, recent news reports
suggest that these charges are yet to be formally withdrawn.
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Decade Of Dissent (2010-2020)

Section 124A of the Indian Penal Code punishes sedition with imprisonment
that can extend to life.
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Such a trend was most visible after nationwide protests erupted
protesting the Modi government’s Citizenship Amendment Act
(CAA) in December 2019. Across the country, police authorities
booked 3,754 individuals and filed 25 sedition cases, of which 96
were identified and the rest were “unidentified”. Of the 25 cases, 22
were in BJP-ruled states. After public outcry, the Jharkhand
government had recommended dropping charges against 3,000
individuals who had been booked under Section 124A by the
Dhanbad police.

Similarly, after the Pulwama terrorist attack in February 2019, when
40 paramilitary personnel were killed by a suicide bomber, 27 cases
were filed against 44 individuals—from allegedly raising
“Pro-Pakistan” slogans to posting “anti-national” messages on social
media: 26 of these 27 cases were filed in BJP-ruled states.

Most recently, when protests broke out after the death of the
19-year-old Dalit victim of a brutual gangrape in Hathras district in
September last year, the UP government filed 22 cases of sedition
against at least 18 unidentified individuals and five known persons,
including a journalist and a politician. Protests had broken out against
the UP-government’s handling of the incident, including its decision
to forcibly cremated the victim against her family members’ wishes in
their absence.

An ‘Obnoxious’ Archaic Law, A Fresh Impetus

Section 124A was first introduced by the colonial British
administration in 1870 against Indian nationalist leaders and
revolutionaries, as the demand for freedom gained ground after the
first war of independence in 1957.

Its most famous undertrial was Mohandas Karamchand Gandhi, who
in March 1922 faced trial for sedition for three articles he wrote in
Young India, a weekly paper that he had started. At the trial, Gandhi
called sedition the “prince among the sections of the IPC designed to
suppress the liberty of the citizen”. It was, he added, his “privilege” to
be charged under the section “as some of the most loved of India’s
patriots”.

The retention of the law in an independent India had been a matter of
a fierce debate—the country’s first Prime Minister Jawaharlal Nehru
called the provision “obnoxious” and “highly objectionable” and had
added that “the sooner we get rid of it the better”.
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Over the last six years to 2020, senior leaders of the BJP, including
Modi, have backed the sedition law. When the Congress’ manifesto
on the eve of the 2019 general elections promised to repeal sedition,
Modi mocked the move and accused the Congress of “stooping low to
come back to power”.

“Congress wants to encourage those who burn the tricolour, those
who do not chant Jai Hind like you and me and rather utter the
divisive lines like Bharat tere tukde tukde (India, may you become
pieces),” he had then said, in an election rally in Guwahati.

Days after Modi’s speech, then Union Home minister Rajnath Singh
said that the party planned to “make provisions of the sedition law
more stringent to check anti-national activities,” if it was elected to
power for a second term.

After Modi came to power in New Delhi, the BJP’s rise across state
capitals has been meteoric—from ruling seven states in 2014, it
controlled 21 states by 2018.

Its rise, as we said, coincided with a similar increase in sedition cases.

For instance, Bihar, which the BJP has ruled in alliance with the
Janata Dal (United) since 2005, has seen 168 cases since 2010, the
highest for any State. Of these, only 30 were filed during the 20
month-long mahagathbandhan or “grand alliance” government.

Cases registered in Bihar before and after the Modi government came
to power in 2014 are substantially different.

Between 2010 and May 2014, Bihar saw 58 sedition cases, the largest
number, 16, filed against those accused of being Maoists and five
against those smuggling counterfeit currency.

After May 2014, apart from 33 cases filed against those accused of
being Maoists, the state also filed 20 cases against those who
criticised the government for the CAA, against celebrities who spoke
up about intolerance and hate crime and those accused of writing or
chanting “pro-Pakistan” slogans.
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In November 2015, Muzaffarpur Sadar police station in northern
Bihar registered an FIR against actor Aamir Khan and his wife Kiran
Rao, accusing them of sedition and promoting enmity between
religious groups after Khan said he was “alarmed” and “depressed”
over rising intolerance and “growing disquiet” in the country.

The same police station, four years later in October 2019, registered a
case of sedition against 49 eminent individuals, including filmmaker
Mani Ratnam, historian Ramchandra Guha, actors Aparna Sen and
Konkana Sen Sharma, after they wrote to Modi criticising mob
lynchings. The police later dropped the case.

Similarly, in UP, 77% of 115 sedition cases since 2010 were
registered over the last three years, since Yogi Adityanath took over
as the chief minister. Of these, more than half were filed on issues of
“nationalism”—accusing people of making ‘“anti-India” remarks or
writing and chanting “Pro-Pakistan” slogans.

The UP government adopted a similar approach towards its critics
filing 28 cases against protesters and critics critical of amended
citizenship laws and handling of the gang rape in Hathras.
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Sedition Cases In Uttar Pradesh

Section 124A of the Indian Penal Code punishes sedition with imprisonment
that can extend to life.
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The UP government was particularly harsh on those criticising the
government and party leaders, including Yogi and Modi. At least 18
sedition cases were filed against 149 such critics. The list of those
accused in UP of sedition include former head of the Congress’
digital team Divya Spandana and Aam Aadmi Party member of
parliament Sanjay Singh. Spandana tweeted a digitally-altered photo
showing Modi painting the word chor (thief) on the forehead of his
own wax statue. Singh conducted a survey which, he alleged,
revealed that the Yogi government was working for a “particular
caste”.

The only non-BJP ruled state among the top five states with the most
sedition cases is Tamil Nadu, which recorded 139 cases over the last
decade. However, nearly 80% of these were filed by the J
Jayalalithaa-led government against those who were protesting
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against the construction of the Kudankulam Nuclear Plant in Tamil
Nadu’s Tirunelveli district.

Violating Supreme Court Orders

In 2016, while it was hearing a petition filed by an activist, S P
Udayakumar, charged with sedition for his role in the Kudankulam
protest, a two-judge bench of the Supreme Court, reiterated the
principles laid down in Kedar Nath Singh vs State of Bihar.

The Court said that “authorities shall be guided by the principles” laid
down in the landmark 1962 judgment. A constitution bench then held
that criticising the government “in strong terms,” or “very strong
speech...using very vigorous words in a writing” cannot not be
considered seditious.

Yet, at least 405 individuals were charged with sedition for criticising
national leaders and governments over the last decade. Of these, 96%
had cases registered against them after the Modi government came to
power, a majority of them in states ruled by the BJP, with 149
individuals accused of making “critical” and/or “derogatory” remarks
against Modi.

Similarly, in 1995 the Supreme Court in Balwant Singh & Bhupinder
Singh vs State of Punjab said “casual raising of slogans” cannot be
considered to be sedition unless those slogans “created any law and
order problems” or intend to “incite people to create disorder”.

The 1995 judgement was related to a case where the accused had
allegedly raised pro-Khalistani slogans of “Khalistan zindabad (long
live Khalistan)”, “Raj Karega Khalsa (the Khalsa will rule)” and
“Hinduan Nun Punjab Chon Kadh Ke Chhadange, Hun Mauka Aya
Hai Raj Kayam Karan Da” (Hindus will leave Punjab, we will rule)
in Chandigarh on 31 October, 1984, hours after the assassination of
Prime Minister Indira Gandhi.

Despite the Supreme Court judgement, our database showed that a
total of 1310 individuals, or 12% of individuals, have been charged
over the last decade for shouting slogans—from hailing Pakistan to
those in favour of jailed activist Sharjeel Imam.

Such trends are “frightening” and “ominous signs” for the country,
according to retired Justice Lokur.
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“The clear indication is that it’s not only dissent but disagreement that
is now being criminalised,” said Lokur. “If disapproval becomes a
crime, then it is the end of the fundamental right to freedom of speech
and expression.”

Lubhyathi Rangarajan, who heads the sedition database, is an
independent lawyer and researcher based in Delhi. Tejaswita Kharel
and Harini VS are on the core team, leading research and analysis.
They are final-year law students at National Law University, Delhi
and KLE Society’s Law College respectively. Anant Sangal,
Anasuya Nair, Ashna D, Gayatri Gupta, Priankita Das, Raghayv
Sengupta, Shashankaa Tewari, Shloka Suda & Sonali Chugh
contributed to the data-mining process.

This research is supported by the Thakur Foundation.

(Kunal Purohit is an independent journalist from Mumbai.)

SEDITION SNAPSHOT
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28% increase in sedition cases filed each year between 2014 and 2020
under BJP compared to yearly average between 2010 and 2014 under
Congress.
During the anti-CAA protests, After the Pulwama attack,

of the 25 sedition cases filed of the 27 sedition cases filed
2 2 were in BJP-ruled states 2 6 were in BJP-ruled states

Top 5 States With the Highest No. of Sedition Cases Since 2010

Rank State Cases since 2010 Of the five states

1 Bihar 168  withthe highest
number of sedition

2 Tamil Nadu 139  cases, four were
governed by the BJP

3 Uttar Pradesh 115  —Bihar, Uttar
Pradesh, Karnataka

4 ]harkhand 62 and Jharkhand.

5 Karnataka 50

0/ of 115 sedition cases since 2010 have been registered
In Uttdl' 77/0 aver the last 4 years, since Yogi Adityanath became CM
Pradcsh,l

More than half of these were for issues of 'nationalism.

Disclaimer: This data is a preliminary set of findings
based on ongoing research.

Sources: District Courts, High Courts & State Police
Department websites, Media Reports, India Kanoon, SCC
Online, Manupatra © www.article-14.com
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ANNEXURE: P2

Sedition cases Jan 2020 till date
Jan 8, 2020: Students Nalini Balakumar and S
Maridevaiah, also organizers of an anti-CAA
protest, charged with sedition.
Case details: Nalini was arrested for holding a
placard that read 'Free Kashmir' at an anti-CAA
protest in Mysuru. Nalini, a student of MDes in
photography design at the National Institute of
Design in Gandhinagar, had allegedly displayed a
‘Free Kashmir’ placard, during a protest on January
8, opposing the attack on JNU students and
teachers at Manasagangotri, Mysuru, Karnataka.
The protest was held by a Dalit students’ forum,
Mysuru  Researchers  Association, Bahujan
Vidyarthi Sangh, Students Federation of India and
other left-Leaning student bodies under the
leadership of Maridevaiah at the Manasa Gangotri
campus of the university in Mysuru.
Nalini, said that she was merely drawing attention
to the Internet shutdown in Kashmir. Nalini was
arrested under Sec 124 (A) and Sec 34 (common
intent) of the Indian Penal Code (IPC).
Case status : Nalini was granted anticipatory bail on
Jan 27, 2020, on condition that she would not
participate in any other protests. The Second
Additional Disrict and Sessions court judge Jerald
Rudolph Mendonca, observed that Nalini was
sitting at the back while the protest was on and
holding a ‘Free Kashmir’ placard. She immediately

came forward to say she had made the poster.
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Earlier, Nalini was granted interim bail on Jan 11 on
a personal bond of Rs One lakh. However, the
Mysuru Bar Association decided to bar any lawyer
from appearing for her and its President, S Anand
Kumar, said the association would not represent or
provide legal services to anyone indulging in
‘anti-national activities’. However, more than 120
lawyers across Karnataka, filed their valakatnamas
to represent Nalini. The organizer of the protest,

Marideviah, was also granted anticipatory bail.

https://www.newindianexpress.com/states/karnatak
a/2020/jan/10/students-booked-on-sedition-charges
-over-free-kashmir-placard-in-karnataka-protest-20
87448.html
https://www.deccanherald.com/state/sedition-case-

b-luru-advocates-appear-for-nalini-796544 .htm|

Jan 28, 2020: Sharjeel Imam, PhD student in JNU;
arrested (surrendered to Delhi police)

Brief details: Sharjeel Imam was an activist in the
movement against the CitizenshipAmendment Act
(CAA) and was charged with sedition case by five
states for allegedly delivering two speeches on Dec
13, 2019 and January 16, 2020. In one speech, a
video of which went viral, he was heard calling for
Assam to be ‘cut off from the rest of India by
having a ‘chakka jam’ at the chicken’s neck at the

Siliguri corridor.
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The five states in which sedition cases were lodged
against him are Assam, Uttar Pradesh, Manipur,
Arunachal Pradesh and Delhi.

Case status: Arrested, charge-sheet filed, trial yet
to commence
https://thewire.in/rights/sharjeel-imam-sedition-char

ges

Jan 30, 2020: Farida Begum, headmistress of a
school and Najibunissa, the mother of a student of
the school, were arrested on charges of sedition.
Case details: On the occasion of the Annual Day
celebrations of Shaheen Primary and High school,
students of a school staged a play based on the
Citizenship Amendment Act. The play was in the
Dakkini dialect of the region and the students who
enacted the play were aged nine to twelve years. A
video of the play with hilarious dialogues between a
grandmother and a grandchild about documents to
prove citizenship went viral. In one exchange, the
grandchild tells the grandmother that Prime Minister
Modi was asking for the documents and the
grandmother responded to say she would beat
anyone who asked for documents with her
chappals. This exchange resulted in a complaint
filed by an ABVP activist Neelesh Rakshayal and
the headmistress and the parent of the student who
mouthed these dialogues were arrested.

Case status: Farida Begum and Najibunissa were

released on bail on February 14, following an order
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by Bidar District Judge Managoli Premavathi who
said: “The drama shows that the children have
condemned enforcement of laws. There is no other
community named in the drama and all they have
stated is that Muslims will have to leave the
country”. While they were in jail, Bidar police
questioned 85 students (aged between 9-12) for
more than five hours a day to find out who wrote
the dialogues of the play and coached them.
Thouseef Madikeri, CEO of Shaheen Educational
Institute that runs the school, was also charged, but
with
https://indianexpress.com/article/india/bidar-school-
sedition-case-no-other-community-named-only-law-
opposed-said-court-6273043/

Feb 1, 2020: Kris Chudawala, TISS student,
charged with sedition along with 50 others

Brief Details: Azad Maidan police in Mumbai,
Maharashtra, charged around 50 persons, including
TISS student Kris Chudawala, for raising slogans in
favour of Sharjeel Imam in a Mumbai Pride
solidarity meeting, organized by Queer Azadi
Mumbai (QAM) and Humsafar Trust. Chudawala
was associated with TISS Queer Collective and is a
student of second-year MA in media and culture at
Tata Institute of Social Science (TISS).

The meeting was held because Mumbai Police had
denied permission for the annual Mumbai Pride

march at the August Kranti Maidan — reportedly on
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the grounds that the rally would also address issues
surrounding the government, the Citizenship
Amendment Act and the National Register of
Citizens (NRC).

Case status: Chudawala was granted anticipatory
bail on Feb 11,2020 by Justice S K Shinde of the
Bombay High Court.

Two other students also secured anticipatory bail
on Feb 13, 2020.
https://thewire.in/government/mumbai-pride-seditio
n
https://www.indiatoday.in/india/story/kris-chudawala
-mumbai-court-interim-relief-tiss-students-sedition-c
ase-1646068-2020-02-13
https://www.hindustantimes.com/india-news/kris-ch
udawala-gets-arrest-shield-from-bombay-high-court
-cops-get-a-rap/story-UdYEjRX5uyiuSeyLmHfeHN.
html

Feb 15, 2020: Three Kashmiri students, Talib
Majeed, Basit Asif Sofi and Amir Mohiuddin Wahi,
were arrested in Hubli, Karnataka, for shooting an
allegedly celebratory video.

Case details: The three civil engineering students at
the KLE Institute of Technology in Hubli, were
accused of shooting a video in their room to
celebrate the Pulwama terror attack with slogans of
azadi or freedom set to the song of the
Inter-Services Public Relations (ISI), Pakistan’s

military media wing, on February 14, the first
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anniversary of the suicide bombing that killed 40
Central Reserve Police Force (CRPF) troopers. The
video of their alleged celebration was widely shared
on social media and the principal of the college,
Basavraj Anami, suspended them pending
investigation on Feb 15.

The students were arrested on Feb 15, released on
a personal bond and re-arrested on Feb 16, 2020.
Later, while being taken away from the court, the
students were hit with shoes and slippers by
members of right-wing organisations protesting
against them and shouting slogans of ‘Bharat Mata
ki Jai’ and ‘Vande Mataram.’

Case status: Judicial Magistrate First Class
Vishwanath V Mugathi granted the students default
bail on June 13, 2020. On March 9, a district judge
in Hubli had rejected their bail application stating
that the safety and security of the country got
priority. On April 16, Karnataka High Court judge
Justice G Narendar, while hearing the case of
sedition against three Kashmiri students, said that
‘prima facie, the complaint does not disclose any
material which could be considered as an
ingredient constituting the offence as against the
petitioners”. The Hubli Distrist Bar Association
President Guru Hiremath, said none of the 1600
members of the association would represent the
students. A petition challenging this resolution was
filed before theKarnataka High Court and a Division
Bench of Chief Justice Abhay Shreeniwas Oka and
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Justice Hemant Chandangoudar stated that
passing such resolutions will affect the image of the
entire judiciary.

https://www.thequint.com/news/india/prima-facie-no
-case-of-sedition-karnataka-hc-on-kashmiri-student

s-bt-venkatesh-bidar-amulya-leone#read-more

February 20, 2020, journalism student Amulya
Leona, charged with sedition in Bengaluru,
Karnataka.

Case details: Amulya Leona, a journalism student,
began her speech in a public meeting, organised
under the banner “Save Constitution”, to protest the
Citizenship Amendment Act (CAA) with the slogan
‘Pakistan Zindabad’ but the mike was snatched
from her hands and those on stage, including the
All India Majlis-e-lttehadul Muslimeen (AIMIM)
leader Asaduddin Owaisi , prevented her from
speaking. Leona, who managed to say ‘Hindustan
Zindabad’ five times before she was arrested, said
later that she had planned to hail other countries
too.

The 19-year-old student was taken into custody and
her house was attacked. Her father was threatened
and videos began circulating of a bounty on her
killing by the Sri Ram Sene leader Sanjeev Marady.
Her lawyers struggled to secure bail for her and
argued that Pakistan was not an ‘enemy’ country.
Case status: Amulya secured ‘default’ bail on June

10, 2020, after one sessions court rejected her bail

51



Vil.

application, stating that she would abscond! Her
lawyers moved another sessions court, which
granted her a default bail, since no charge-sheet
was filed within the stipulated 90 days (u/S 167 (2)
of the Code of Criminal Procedure (CrPC)).

https://www.thenewsminute.com/article/2020-year-k

arnataka-jailed-students-name-sedition-140542

May 3, 2020: Delhi police registered a case of
sedition against Dr. Zafarul Islam Khan

Case details: Delhi police registered a case of
sedition against Dr. Zafarul Islam Khan, the
chairman of the Delhi Minority Commission, under
Indian Penal Code sections 124 A (sedition) and
153 A. Dr Khan allegedly made comments on social
media that were provocative, police said. In a
Facebook post on April 28, Dr Khan commented
about “the growing tide of Islamophobia in India”
and urged the central government to take urgent
steps to curb it.

Case status: Dr Khan, who is 72 years old,
approached the Delhi High Court for anticipatory
bail and secured protection from arrest on May 12.
A single bench of Justice Manoj Kumar Ohri said
that no coercive action can be taken against Khan.
On July 31, 2020, he was granted anticipatory bail.

https://www.barandbench.com/news/litigation/delhi-
hc-anticipatory-bail-zafarul-islam-khan-delhi-minoriti

es-commission-sedition-fir
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https://thewire.in/rights/delhi-minorities-commission-

chairman-sedition-zafarul-islam-khan

May 6, 2020: Journalist Vinod Dua charged with
sedition

Case details: An FIR was lodged against journalist
Vinod Dua under provisions of the Indian Penal
Code for alleged offences of sedition, public
nuisance, printing defamatory materials and public
mischief by BJP leader Shyam at Kumarsain police
station in Shimla district, Himachal Pradesh. The
complaint said that Dua made comments on the
government’'s mishandling of the Covid-19
pandemic and levelled allegations against the prime
minister in his YouTube show.

Case status: On June 3, 2021, Justices UU Lalit
and Vineet Saran of the Supreme Court quashed
the sedition case against him. The court also said:
“‘Every journalist is entitled to protection under the
Kedar Nath Singh judgment”, the 1962 case which
effectively read down Sec 124-A of the Indian Penal
Code. Earlier, Dua was asked to join the probe in
the case but he moved the Supreme Court
challenging the FIR. The Supreme Court reserved
verdict on Oct 6 after hearing arguments in the
case.
https://indianexpress.com/article/india/supreme-cou
rt-sedition-case-bjp-vinod-dua-7342138/
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Sept 19, 2020: Sedition case against AAP leader
Sanjay Singh and three directors of private firm.
Case details: The Uttar Pradesh police had lodged
an FIR against Aam Aadmi Party leader and Rajya
Sabha MP Sanjay Singh under IPC sections 501A
(printing or engraving matter knowing it to be
defamatory), 120 (a) (conspiracy) and IT Act, on
September 2, 2020, at the Hazratganj police
station, for undertaking a survey that Singh said
had exposed corruption and scams of the Yogi
Adityanath government in Uttar Pradesh.

A sedition charge under 124 (A) was included in a
notice sent to Singh by the Lucknow police, along
with 153 A (promoting enmity between classes),
and 153 B (imputations, assertions prejudicial to
national integration).

A UP police spokesperson said besides Singh,
three directors of a private company, which
conducted the survey, have also been slapped with
the charges of sedition and fraud.

A total of 14 FIRs were lodged against him,

Case status: Singh filed a petition to the Supreme
Court to seek quashing of the FIR against him. On
Feb 9, 2021, a three-judge bench header by Justice
Ashok Bhushan granted him interim relief from
arrest and issued notice to UP government to club
the 14 FIRs lodged against him. The sanction of the
Rajya Sabha chairman was needed for the arrest of

a member of Parliament.

54



https://thewire.in/politics/sedition-case-filed-against-
me-for-exposing-up-govt-aap-leader-sanjay-singh
https://www.aninews.in/news/national/general-news
/sedition-case-sc-refuses-to-pass-order-on-sanjay-s
inghs-plea-seeking-protection-from-arrest20210202
125436/
https://english.lokmat.com/national/sc-grants-interi

m-relief-stays-arrest-of-aaps-sanjay-singh/

October 5, 2020: Journalist Siddique Kappan and
three others arrested on their way to Hathras in
Uttar Pradesh

Case details: FIR was lodged against journalist
Siddique Kappan for offences under Unlawful
Activities Prevention Act (UAPA) and Sedition, after
he was arrested in October 2020 while en route to
Hathras, Uttar Pradesh to report on a crime
(Hathras rape case) in the discharge of his duty as
a journalist in October 2020. He has been under
detention since.

Case status: A chargesheet was filed on April 2,
2021. The Uttar Pradesh police’s special task force
(STF) has chargesheeted eight people, including
Popular Front of India’s students’ wing leader K.A.
Rauf Sherif and journalist Siddique Kappan, in a
Mathura court on charges of sedition, criminal
conspiracy, funding of terror activities and other
offences.

The others named in the chargesheet are Atiqur

Rehman, Mohammad Danish, Alam, Masood
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Ahmad, Feroz Khan and Asad Badruddin. They
have been accused of receiving funds to the tune of
Rs 80 lakh from financial institutions based in
Muscat and Doha for the purpose of creating unrest
and riots in Uttar Pradesh.

They were chargesheeted under Indian Penal Code
sections of 153 (A) promoting enmity between
different groups on ground of religion, race, place of
birth, residence, language), 124(A) (sedition), 295
(A) (deliberate and malicious acts, intended to
outrage religious feelings) and 120(B) (criminal
conspiracy), and with sections 17 and 18 of the
Unlawful Activities (Prevention) Act (UAPA) related
to raising funds for terror acts and various sections
of the IT Act.
https://thewire.in/law/up-police-chargesheets-siddiq
ue-kappan-7-others-on-charges-of-sedition-conspir
acy-terror
https://www.livelaw.in/news-updates/hathras-uttar-p
radesh-police-siddique-kappan-linked-to-pfi-k-a-rauf

-sherif-uapa-sedition-172085

Oct 17, 2020: Sedition case against actor Kangana
Ranaut and her sister Rangoli Chandel

Case details: Police registered a case on the basis
of a complaint filed by Munawwar Ali Sayyed, a
casting director and fithess trainer under sections
pertaining to committing malicious or deliberate
acts with the intention of outraging religious feelings

of citizens, sedition, promoting enmity between
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different groups on grounds of religion, race, place
of birth, residence or language and common
intention of the Indian Penal Code.

The FIR states that through their tweets, the sisters
tried to “malign the Indian Constitution and image of
the Maharashtra government, hurt sentiments of
Muslims and tried to create division between
Hindus and Muslims”.

Case status: The two were summoned for

questioning. The investigation is on.

Jan 17, 2021: Two senior editors of ‘The Frontier
Manipur’ detained on charges of sedition.

Case details: Paojel Chaoba, the executive editor of
online news portal The Frontier Manipur and the
portal’s editor Dhiren Sadokpam were detained on
Jan 17, 2021 and a case under the Unlawful
Atrocities (Prevention) Act (UAPA) and Section
124A (sedition) of the Indian Penal Code has been
filed against them, along with M. Joy Luwang, the
author of an article published in The Frontier
Manipur on January 8.

The FIR filed by the officer commanding P. Sanjoy
Singh on January 17, at the Singjamei police
station in Imphal West district against The Frontier
Manipur publishing the article mentions that it
spotted the article with the headline “Revolutionary
Journey in a Mess” on January 17, 12:30 pm. Soon
the FIR was filed charging Luwang and the editors

of the portal for “attempting to bring
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hatred/contempt/disaffection against government;
criminal conspiracy and statements conducting to
public mischief with common intention by being
Sympathiser of unlawful organization punishable
under 124A/120B/505B/34 of the IPC and section
39 of the UAPA Act’.

Case status: The editors were released after
spending a day in police custody and issued a
statement that the article "Revolutionary Journey In
A Mess — by M Joy Luwang criticising "armed
revolutionary groups" in the state for straying from
their "revolutionary cause", was published by
‘oversight. They expressed regrets for its
publication. Their lawyers say there is no clarity on
their case status as they were in police custody and
not produced before a magistrate.
https://thewire.in/media/two-manipur-journalists-det

ained-after-uapa-sedition-case-filed-against-them

Jan 29, 2021: Member of Parliament Shashi
Tharoor, journalists Rajdeep Sardesai, Mrinal
Pande, Vinod K Jose (Caravan), Zafar Agha, the
Group Editor-in-Chief of National Herald, and
Ananth Nath, the Editor of Caravan booked on
charges of sedition.

Case details: An FIR was lodged at the Sector-20
police station charging them with tweeting and
spreading allegedly fake news pertaining to the
death of a farmer during the tractor rally on January

26, 2021. Delhi Police said that a protester was
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speeding in his tractor and had run over barricades
near ITO, due to which the vehicle overturned and
the protestor fell out of the tractor and died as a
result.

FIRs were lodged in Uttar Pradesh, Madhya
Pradesh and Delhi under sections 153A (Promoting
enmity between different groups on grounds of
religion, race, place of birth, residence, language,
etc., and doing acts prejudicial to maintenance of
harmony), 153B (Imputations, assertions prejudicial
to national-integration), 295A (Deliberate and
malicious acts, intended to outrage religious
feelings of any class by insulting its religion or
religious beliefs), 298 (Uttering, words, etc., with
deliberate intent to wound the religious feelings of
any person), 504 (Intentional insult with intent to
provoke breach of the peace), 506 (Criminal
Intimidation), 505(2) (Statements conducing to
public mischief), 124-A (Sedition), 34 (Acts done by
several persons in furtherance of common
intention) and 120-B (Punishment of criminal
conspiracy) of the Indian Penal Code and section
66 of the Information Technology Act, 2000.

Case status: On Feb 3, Tharoor, Mrinal Pande and
Sardesai moved the Supreme Court against the
sedition charges. On Feb 9, 2021, a three-judge
bench of the Supreme Court, headed by Chief
Justice S A Bobde, stayed the arrest of the

Congress MP and the six journalists.
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https://www.thenewsminute.com/article/sc-stays-arr
est-shashi-tharoor-rajdeep-sardesai-and-others-sed
ition-case-143067
https://www.thenewsminute.com/article/shashi-thar
oor-rajdeep-sardesai-vinod-k-jose-and-others-book
ed-sedition-142362

Feb 15, 2021: Disha Ravi, student and climate
change activist, arrested by Delhi police

Case Details: A climate change activist and and
founder of Fridays for Future, India, was picked up
from her home in Bengaluru by Delhi police in a
stealthy operation and remanded to five days
judicial custody. She was charged with alleged
involvement in a online toolkit on the farmer’s
protest in India that the Swedish climate change
youth activist Greta Thunberg had tweeted, which
got international attention. Police said that the
toolkit, a communication document for activists,
would foment unrest and was seditious. Police
claimed she worked with pro-Khalistan activists.
Case status: Ravi was released on bail after five
days in judicial custody. Her arrest was widely
condemned.
https://indianexpress.com/article/cities/bangalore/be
ngaluru-youth-climate-activist-arrested-in-toolkit-cas
e-7188094/

May 13, 2021: Sedition charges against village

pradhan Mohammad Aslam Khan and four
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associates Salman, Atiq, Farid and Arif in Belauta
village, Sitapur district, Uttar Pradesh.

Case details: Aslam Khan, the newly-elected
pradhan of Belauta village and his four associates
were arrested on May 8 for allegedly praising
Pakistan and raising anti-India slogans. Sitapur
superintendent of police RP Singh said a
preliminary probe was launched and the
video/audio footage of Khan’s remarks were
analysed. “He was clearly heard raising
pro-Pakistan slogans and sedition charges were
added to the FIR on the basis of solid evidence,” he
said.

The pradhan’s elder brother, Shakeel Khan, alleged
that a rival candidate had “planted” youngsters in
the crowd, who raised pro-Pakistan slogans. “He
videographed the procession and used the footage
to frame my brother,” he said.

Station house officer, Thanagaon, Anil Singh said,
"Aslam and his associates, Salman, Atiq, Farid and
Arif, had come out on the streets to celebrate the
victory and raised pro-Pakistan slogans, which
could have triggered a communal clash.

Case status: Mohammad Aslam, Salman, Atiq,
Farid and Arif were arrested on May 8 and sent to

judicial custody.

http://timesofindia.indiatimes.com/articleshow/8259
0512.cms?from=mdr&utm_source=contentofinteres

t&utm_medium=text&utm_campaign=cppst
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May 14, 2021: YSRCP's rebel MP from Andhra
Pradesh, Raghu Rama Krishna Raju, arrested by
the Crime Investigation Department (CID) of
Andhra Pradesh police under section 124A of the
Indian Penal Code. Subsequently, police lodged
sedition cases against news channels TV 5 and
ABN Andhrajyoti for airing the “offending speeches”
made by Raju.

Case details: A statement released by the Andhra
government said that there was information that the
MP was indulging in hate speech thereby creating
tension within certain communities and attacking
government dignitaries. Raju, who is known for his
anti-YSRCP stances, was earlier charged with
fraud and corruption in a loan default case.

Case status: On May 21, 2021, the Supreme Court
granted bail to Krishna Raju on grounds of his
health as he had undergone open heart surgery.

On May 31, 2021, the Supreme Court said that the
Andhra Pradesh government should not take any
coercive steps against Telugu news channels TV 5
and ABN Andhra Jyoti and issued notice to the
government. Justice DY Chandrachud said ‘the
Andhra Pradesh government's act of filing sedition
cases against the channels is muffling channels. it
was time we define limits of sedition.’
https://www.thequint.com/amp/story/news/law/supre
me-court-sedition-case-against-telugu-channel-and

hra-pradesh-ysr-congress-mp
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https://www.barandbench.com/news/litigation/supre
me-court-grants-raghurama-krishnam-raju-bail-in-s

edition-case

April 7, 2021 : Assamese writer Sikha Sarma was
arrested on sedition charges over a facebook post.
Case details: Writer Sikha Sarma was arrested on
sedition charges, reportedly for a Facebook post
about the security personnel killed in an encounter
with Maoists in Chhattisgarh. The Guwahati Police
Commissioner Munna Prasad Gupta said that
Sarma had, in a Facebook post on April 5, said:
“Salaried professionals who die in the line of duty
cannot be termed martyrs. Going by that logic,
electricity department workers who die of
electrocution should also be labelled martyrs. Do
not make people sentiment, media.” Two Gauhati
High Court lawyers, filed a first information report
against her at the Dispur police station and an FIR
was lodged against her.

Case status: Sarma was sent to judicial custody
and granted bail only on April 26 by Ajit Borthakur
of the Guwahati High Court. The FIR case no.
1281/21 was lodged under Section 294 (a) / 124 A/
500 / 506 of the Indian Penal Code and under
section 45 of the IT Act.
https://www.facebook.com/sikha.sarma.359/posts/1
558387944351399
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https://www.livelaw.in/news-updates/gauhati-hc-gra
nts-bail-to-writer-martyr-status-of-22-capf-soldiers-i

nvolved-in-anti-naxal-operation-173029

June 10, 2021: FIR against film-maker Aisha
Sultana for comments on Lakshadweep
administrator.

The Lakshadweep police registered a sedition case
against actor, filmmaker and film activist Aisha
Sultana for commenting that the Centre has used
the Union Territory's administrator Praful K Patel as
a "bio-weapon" on the people of Lakshadweep
Islands.

Case details: BJP’s Lakshadweep unit president C
Abdul Khader Haji has filed a case against Sultana
under Section 124 A of IPC (sedition) and 153 B
(hate speech) at the Kavaratti police station
According to the complaint, Sultana had
participated in a panel discussion on the issues
before the people of Lakshadweep in a Malayalam
news channel, In the course of the discussion,
Sultana blamed Patel's decisions for the rise of
coronavirus cases on the island and stated that the
Centre had used it as a "bio-weapon". She said,
"Lakshadweep had zero cases of COVID-19 . Now,
it is reporting a daily spike of 100 cases. What the
Centre has deployed is a bioweapon. | can say this
clearly that the central government has deployed

bioweapon".
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Case status: Sultana has not been arrested.
Sultana has applied for anticipatory bail. On June
15, Justice Ashok Menon asked the Karavatti police
to file a statement in the bail plea and has posted
the matter to June 17.

Meanwhile, amidst protests, 15 BJP members from
the Lakshadweep Islands, including Abdul Hameed
Mullipuzha, BJP state secretary, resigned from the
party to protest the sedition case against filmmaker
Aisha Sultana.
https://www.aninews.in/news/national/general-news
/sedition-case-kerala-hc-asks-lakshadweep-police-t
o-file-statement-in-aisha-sultanas-bail-plea2021061
5135852/
https://www.indiatoday.in/india/story/sedition-case-|
akshadweep-filmmaker-aysha-sulthana-bio-weapon
-remark-1813567-2021-06-11
https://indianexpress.com/article/india/sedition-case
-against-lakshadweep-activist-for-calling-administra

tor-patel-bio-weapon-7353587/
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ANNEXURE: P3
66

GOVERNMENT OF INDIA
MINISTRY OF HOME AFFAIRS

LOK SABHA
STARRED QUESTION NO. *281

TO BE ANSWERED ON THE 16™ MARCH, 2021/ PHALGUNA 25, 1942 (SAKA)
SEDITION LAW

*281. SHRI ANUMULA REVANTH REDDY:

Will the Minister of HOME AFFAIRS be pleased to state:

(a) the details of the number of cases registered under the offence of sedition
across the country during the last ten years including the current year,

State/UT-wise and year-wise;

(b) the details of the conviction rate of sedition cases and the steps taken for
speedy trial in these cases;

(c) whether the Government proposes to scrap the present provisions of the
Code of Criminal Procedure (CrPC) and the Indian Penal Code (IPC) concerning
sedition; and

(d) if so, the details thereof and if not, the reasons therefor?

ANSWER

MINISTER OF STATE IN THE MINISTRY OF HOME AFFAIRS
(SHRI G. KISHAN REDDY)

(a) to (d): A Statement is laid on the Table of the House.
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STATEMENT IN REPLY TO THE LOK SABHA STARRED QUESTION No. 281 FOR
ANSWER ON 16™ MARCH, 2021

(a) & (b): ‘Public Order’ and ‘Police’ are State subjects as per the Seventh
Schedule of the Constitution of India. The respeonsibility for maintaining law
and order, including registration, investigation and prosecution of crime rests
primarily with the respective State Government. The National Crime Records
Bureau (NCRB) compiles and publishes information on crimes in its publication
“Crime in India”. NCRB started collecting data on cases registered under the
offence of Sedition (Section 124 (A) of the Indian Penal Code, 1860) from 2014
onwards. Published Reports are available till the year 2019. State/UT-wise
data on cases registered, cases charge-sheeted, cases convicted, cases in
which trials completed and conviction rate under the offence of sedition is at

Annexure.

(c) & (d): Amendment of criminal law is a continuous process.

*khkkk*k



ANNEXURE 68

L.S.S.Q.NO. 281 FOR 16.03.2021

State/UT-wise Cases Registered (CR), Cases Chargesheeted (CCS), Cases Convicted (CON), Cases in which Trials Completed (CTC) and Conviction Rate (CVR) under Sedition during 2014-2019

2019

100

3.3

3.3

12

16

30

30

13

40

40

17

11

22

10

92

93

2018

100
100

154

15.4

10

13

13

17

38

38

12
18

69

70

2017

50

16.7

16.7

27

27

19

13

51

51

2016

100

333

333

16

16

12

33

35

2015

30

30

2014
CR | CCS | CON | CTC | CVR | CR | CCS | CON | CTC | CVR | CR | CCS | CON | CTC | CVR | CR | CCS | CON | CTC | CVR [ CR | CCS | CON | CTC | CVR [ CR | CCS | CON | CTC | CVR

333

25

25

10

14

14

0

16

0

18

0
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Note: Due to non-receipt of data from West Bengal in time for 2019, Data for 2018 has been used.

** Union Territories of Dadra and Nagar Haveli and Daman and Diu have now been merged.

Conviction Rate = (Cases Convicted) / (Cases in which Trials Completed) * 100

State/UT

Andhra Pradesh

Assam

Chhattisgarh

Gujarat

Jammu & Kashmir*

Jharkhand

Maharashtra

Meghalaya

Punjab

Sikkim

Uttar Pradesh
Uttarakhand

TOTAL STATE(S)

Chandigarh

TOTAL UT(S)
TOTAL (ALL

INDIA)

SL

1

2 | Arunachal Pradesh

3

4 | Bihar

5

6 | Goa

7

8 | Haryana

9 | Himachal Pradesh

10

11

12 | Karnataka
13 | Kerala

14 | Madhya Pradesh

15

16 | Manipur

17

18 | Mizoram

19 | Nagaland
20 | Odisha

21

22 | Rajasthan

23

24 | Tamil Nadu
25 | Telangana

26 | Tripura

27

28

29 | West Bengal

30 | A&N Islands

31

32 | D&N Haveli**

33 | Daman & Diu**

34 | Delhi

35 | Lakshadweep
36 | Puducherry

Source: Crime in India

*Now UT of Jammu and kashmir and Ladakh

(TRUE COPY)

Dabon Bunshay



VAKLATNAMA
(S.C.R.Order IV Rule 18)

In The Supreme Court of India
ORIGINAL/CRIMINAL/CIVIL/ JURISDICTION

WRIT PETITION (CIVIL) NO. ______ OF. 2021

ARUN SHOURIE & ANR. PETITIONERS
VERSUS

UNION OF INDIA RESPONDENT

I, ARUN SHOURIE, A-31, WEST END COLONY, BLOCK-A,
NEW  DELHI-110 021, THE PETITIONER NO. 1

In the above petition/Appeal do hereby appoint and retain MR. PRASHANT

BHUSHAN, Advocate on Record of the Supreme Court to act and appear for me us in
the above Petition/Appeal and on my /our behalf to conduct and prosecute (or dclgnd) or
withdraw the same and all proceedings that may be taken in respect of any application

connected with the same or any degree or order passed there in, including proceeding in
taxation and application for review, to file and obtain retum of document and to deposit

and receive money on may/our behalf in the said petition appeal Reference and
application, Review Petition and to represent me/us and to take all necessary steps on
may /our behalf in the above matter, I. We agree to rectify all acts done by the aforesaid
advocate on record in pursuance of this authonty

Dated  12TH dayof __ JULY, 2021 (Signed)

e —————— -

Accepted, certified and identified the client .

bl Buusban MM
? e

PRASHANT BHUSHAN
ADVOCATE (ARUN SHOURIE)
PETITIONER NO. 1

To,
The Registrar,
Supreme Court of India, MEMO OF APPEARANCE

New Delhi,

Sir,
Please enter my appearance on behalf of the Appellant(s)/Petitioner(s)/ Respondent(s)
opposite Parties/intervener in the matter mentioned above:

. 1 5
New Delhi dated this lhc---AfIIj---day of JULY, 2021

Yours faithfully,

Doasfonl sl

(PRASHANT BHUSHAN)
Advocate for Appellant(s)/Petitioner(s) Respondent(s)
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VAKLATNAMA
(S.C.R.Order IV Rule 18)
IN THE SUPREME COURT OF INDIA
ORIGINAL/CRIMINAL/CIVIL/ JURISDICTION

WRIT PETITION (CIVIL) NO. OF 2021
ARUN SHOURIE & ANR. F?__E_TITION_I_E_RS :
VERSUS
UNION OF INDIA RESPONDENT

|, VIPUL MUDGAL, DIRECTOR, COMMON CAUSE, COMMON CAUSE
HOUSE, VASANT VIHAR, NEW DELHI-110'070 THE PETITIONER NO. 2

In the above petition/Appeal do hereby appoint and retain MR. PRASHANT

BHUSHAN, Advocate on Record of the Supreme Court to act and appear for me/us in
the above Petition/Appeal and on my /our behalf to conduct and prosecute (or defend) or
withdraw the same and all proceedings that may be taken in respect of any application
connected with the same or any degree or order passed there in, including proceeding in
taxation and application for review, to file and obtain return of document and to deposit
and receive money on may/our behalf in the said petition/appeal Reference and application,
Review Petition and to represent me/us and to take all necessary steps on may /our behalf
in the above matter, [. We agree to rectify all acts done by the aforesaid advocate on record
in pursuance of this authority.

Dated 13TH day of JULY 2021 (Signed)
Accepted, certified and identified the client.

Pl oo e

PRASHANT BHUSHAN CLIENT

ADVOCATE Appellant(s)/ Petitioner(@{ﬁﬁf_pr&(ﬁL

Director, COMMON CAUSE
5, Institutional Area
Nelson Mandela Road, Vasant Kunj

To, ' New Delhi-110070
The Registrar,

Supreme Court of India, MEMO OF APPEARANCE

New Delhi,

Sir,

Please enter my appearance on behalf of the Appellant(s)/Petitioner(s)/ Respondent(s)
opposite Parties/intervener in the matter mentioned above:

New Delhi dated this the-=-=------- day of JULY 2021

Yours faithfully,

Dol Buhan

(PRASHANT BHUSHAN)
Advocate for Appellant(s)/Petitioner(s)/Respondent(s)



COMMON CAUSE

Dedicated to Public Causes Since 1980

Common Cause House, 5, Institutional Area,
Nelson Mandela Road, Vasant Kunj, New Delhi =110 070. Phone: 26131313
www.commoncauseindia.in; e-mail: commoncauseindia@gmail.com; contact@commoncause.in

Date: 12-07-2021

AUTHORISATION

This is to certify that Shri Vipul Mudgal, Director, COMMON CAUSE, a
registered Society under the Societies Registration Act XX| of 1860

( Registration No. $/11017 of June 5, 1980), is authorized under Rule 22 of the
Rules and Regulations of the Society for filing a petition on behalf of the
Society in the matter of challenging the constitutional validity of Section 124-A
of the IPC 1860.

The aforesaid Rule 22 is reproduced below.

Rule 22 : The Society may sue or be sued in the name of the President or the
Director of the Society .

Yor COMMON CAUSE

Authr;ar':;a Signatory

Pankaj Gupta

Head, Administration & Accounts
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INCOME TAX DEPARTMENT

HRA ALhR
GOVT. OFZ8DIA

COMMON CAUSE

05/06/1980

Permanent Account Number

AAATCO310K .~

04012006



T oY

Arun Shourie

s faf3/ DOB: 02/11/194 1
%9 / MALE

2096 0948 0846

AT AT, A qgEE
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:@n\u UNIQUE IDENTIFICATION AUTHORITY OF INDIA

war: Address:
SO R, Tr S
vz U, TE g1 T w}%TEND.SOumwut
faeett - 110021

2096 0948 0846

MERA AADHAAR, MERI PEHACHAN
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fager e

Vipul Mudgal

T /MALE

‘G o ———0r o
HTETY

qdr: Address:

O 9 FR, 43,999 SIO:.Jal Kumar, 43, National
P Media Centre.Shankar Chowk,
Lo Bl Nathupur(67), Gurgaon,

%9, Is7q, Haryana - 122002
g - 122002
2303 7490 7494
1947 help@uidal.gov.in www..ov.ln P.0. Box No. 1947,

1800 300 1947 Bengaluru-560 001

76



	FILING INDEX

