
IN THE HIGH COURT OF JUDICATURE AT PATNA

Civil Writ Jurisdiction Case No.17400 of 2018

======================================================
Raj Kumar Ranjan

...  ...  Petitioner/s

Versus

The State Of Bihar and Ors
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Appearance :

For the Petitioner/s :  Mr. Brisketu Sharan Pandey, Advocate

 Mr. Abhishek, Amicus Curiae

For the Respondent/s :  Mr.Ashutosh Ranjan Pandey, AAG-15

 Mr. Priya Darshi Matri Sharan, AC to AAG-15
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CORAM: HONOURABLE THE CHIEF JUSTICE
                 and
                 HONOURABLE MR. JUSTICE S. KUMAR

ORAL ORDER

(Per: HONOURABLE THE CHIEF JUSTICE)

5 05-12-2020 On the 13th of  December,  2006, the United Nations

General  Assembly  adopted  its  Convention  on  the  Rights  of

Persons with Disabilities. 

2. Article 15(3) of the Constitution of India enables

the State to make special provisions for women and children.

Part-IV of the Constitution and more specifically Article 39 (f)

mandates  the  State  to  ensure  that  children  are  given
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opportunities  and  facilities  to  develop  healthily  and  provide

conditions  of  freedom  and  dignity.  The  State  should  further

ensure  that  the  childhood  and  youth  is  protected  from

exploitation against moral and material abandonment. Article 45

mandates  the  State  to  provide  early  childhood  care  and

education for  all  children until  they complete  the age of  six.

Article 47 mandates the State to raise the level of nutrition and

standard of living of its people.

3.  The  enactment  of  the  Rights  of  Persons  with

Disabilities Act, 2016 (hereinafter referred to as “the Disability

Act”) was to give effect to the United Nations Convention on

the  Rights  of  Persons  with  Disabilities  and  for  matters

connected therewith or incidental thereto as per Article 253 of

the Constitution of India.

4.  The  Object  and  intention  behind  enacting  the

Disability  Act  was  to  provide  special  protection  for  children

with  disabilities  from  abuse,  violence,  and  exploitation.  It

mandates persons with disabilities to be specially protected. The

Disability Act defines persons with disability [Section 2(s)].

5.  Chapter-II  thereof  prescribes  the  rights  and

entitlements of a child with disabilities. Section 3(4) mandates

that no person shall be deprived of his or her personal liberty
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only  on  the  ground  of  disability,  and  Section  4  directs  the

Government  to  take  measures,  ensuring  that  women  and

children with disabilities enjoy their rights equally with others.

In fact, Section 17 provides for the appropriate Government to

conduct a survey of school-going children, to be done every five

years,  to  identify  children  with  disabilities,  ascertain  their

special needs, and the extent to which they are required to be

met. An adequate number of Teacher Training Institutions are

required to be established, and trained experts are needed to be

appointed  for  imparting  education  and  support  in  all  the

educational institutions at all levels of school education.

6.  Chapter  XII  mandates  the  constitution  of  State

Level Commission and the functions of such Commission are

provided in Section 80, which reads as under:

“80.  Functions  of  State  Commissioner.—
The State Commissioner shall— 

(a)  identify,  suo motu or  otherwise,
provision of any law or policy, programme and
procedures,  which are  in  consistent  with this
Act,  and  recommend  necessary  corrective
steps; 

(b)  inquire,  suo  motu or  otherwise
deprivation  of  rights  of  persons  with
disabilities and safeguards available to them in
respect  of  matters  for  which  the  State
Government  is  the  appropriate  Government
and  take  up  the  matter  with  appropriate
authorities for corrective action;
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(c)  review  the  safeguards  provided
by or under this Act or any other law for the
time being in force for the protection of rights
of  persons  with  disabilities  and  recommend
measures for their effective implementation;

(d) review the factors that inhibit the
enjoyment of rights of persons with disabilities
and  recommend  appropriate  remedial
measures;

(e)  undertake  and promote research
in  the  field  of  the  rights  of  persons  with
disabilities; 

(f)  promote awareness of  the rights
of persons with disabilities and the safeguards
available for their protection; 

(g)  monitor  implementation  of  the
provisions  of  this  Act  and  schemes,
programmes  meant  for  persons  with
disabilities; 

(h)  monitor  utilisation  of  funds
disbursed  by  the  State  Government  for  the
benefits of persons with disabilities; and 

(i)  perform such  other  functions  as
the State Government may assign.”

7. Chapter XIV mandates for creation of the National

Fund for Persons with Disabilities.

8.  In  so  far  as  the  State  fund  is  concerned,  such

provision is provided under Chapter XV of the Disability Act.

9.  The  Right  of  Children  to  Free  and  Compulsory

Education Act, 2009 [ Referred to as the R.T.E. Act] needless to

add, was enacted, treating the right of education up to the age of

14 years to be a human, and  consequently a fundamental right.
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10.  Section  2(ee)  thereof  defines  a  child  with

disability. Chapter II, Section 3, prescribes every child's right to

free and compulsory education up to the age of fourteen years.

11. A simple reading of the said Section itself provides

for the right to education of a child with disabilities.

12.  Thus,  the  State  is  obligated  to  provide  for  and

create infrastructure for the education of children with special

disabilities.

13. Certain duties and responsibilities have been cast

upon  the  State/  local  authority  to  provide  for  a  complete

infrastructure for imparting education to all children and more

specifically, children with disabilities.

14.  Section 19 provides for  the school's  norms and

standards, as provided in the schedule and no school shall  be

established in the absence thereof. Section 25 provides for the

Pupil-Teacher Ratio to be maintained in the schools as per the

schedule notified, in terms of Section 19 and 25, which ratio has

to  be  of  at  least  two  teachers  up  to  60 children  admitted  in

school.  This  is  the  minimum  norm  and  standard  prescribed

under the Act.

15.  We  find  the  affidavit  filed  to  be  deficient  in

meeting with the issues  highlighted by the petitioner  and the
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facts brought to our notice by the learned Amicus Curiae.

16.  The Chief  Secretary in  his  affidavit,  does  State

that  in  the  State  of  Bihar,  there  are  only  eight  specified

Institutions  where  education  can  be  imparted  to  visually

impaired and children having other disabilities (deaf and dumb).

Particulars thereof are as under:

Sl. Name of District  Name of the Blind and Dumb-Deaf School

1. Patna Government Blind Residential High School, 
Kadamkuan, Patna 

2. Darbhanga Kameshwari Priya Poor Home, Government 
Blind Residential High School, Darbhanga

3. Bhagalpur Government Blind Residential Middle School,
Bhikhanpur, Bhagalpur

4. Darbhanga Shri Kameshwari Priya Poor Home, 
Government Dumb Deaf Residential Middle 
School, Darbhanga 

5. Patna Government Dumb Deaf (Boys) Residential 
Middle School, Mahendru Patna.

6. Patna Government Dumb Deaf (Girls) Residential 
Middle School, Gaighat, Patna 

7. Bhagalpur Government Dumb Deaf Residential Middle 
School, Badi Khanjarpur, Bhagalpur 

8. Munger Government Dumb Deaf Residential Middle 
School, Munger. 

17. Learned Amicus Curiae states that as per the 2011

census,  in Bihar, there were 1.72 lac (approximately) children

within the age group of 5 to 19 years. Therefore, in each district

of Bihar (38 in number) on an average 4500 children are living.

18.  Today,  there  is  no  empirical  data  before  us,

indicating as to how many, out of 1.72 lac children are below the



Patna High Court CWJC No.17400 of 2018(5) dt.05-12-2020
7/10 

age of fourteen years. But then the question which we pose to

ourselves  is  as  to  whether  only  three  institutions  referred  to

supra are  sufficient  enough  to  cater  to  the  need  of  visually

impaired children in Bihar?

19.  Learned  Amicus  Curiae  suggests  that  the  State

would  be  competent  to  and  in  a  position  to  point  out  such

information,  for  as  per  the  provisions  of  Section  17  of  the

Disability Act, which casts a duty on the Government and the

local  authorities  at  least  one  such survey ought  to  have  been

conducted since the notification of the R.T.E. Act.

20.  Has  the  Commissioner  for  Persons  with

Disabilities  discharged  its  functions  in  terms  of  Section  80?

None can answer except for he himself.

21. As such, we implead the State Commissioner for

Persons with Disabilities, the State of Bihar as party-Respondent

to the petition. Shri Brisketu Saran Pandey, learned Advocate,

accepts notice for him.

22.  Furthermore,  the Chief  Secretary's affidavit  does

not disclose (a) the number of students admitted in each one of

the three educational  institutions; (b) the student-teacher ratio;

(c) infrastructure facilities in existence.

23.  Noticeably,  these three schools  are residential  in
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nature. What is unclear is their intake capacity: whether it fully

caters to the need of all the eligible children of Bihar. If not?

then what is the mechanism adopted by the State for imparting

education  to  the  children  with  disabilities  (visually  impaired),

within the State of Bihar needs to be ascertained.

24. Another aspect which also needs to be examined is

whether the State has made endeavour of complying with the

provisions of Section 17 of the Act which reads as under:

“17.  Specific  measures  to  promote  and
facilitate  inclusive  education.—The  appropriate
Government and the local  authorities  shall  take the
following  measures  for  the  purpose  of  section  16,
namely:— 

(a) to conduct survey of school going
children  in  every  five  years  for  identifying
children  with  disabilities,  ascertaining  their
special needs and the extent to which these are
being met: Provided that the first survey shall be
conducted within a period of two years from the
date of commencement of this Act; 

(b)  to  establish  adequate  number  of
teacher training institutions; 

(c)  to  train  and  employ  teachers,
including  teachers  with  disability  who  are
qualified in sign language and Braille and also
teachers  who  are  trained  in  teaching  children
with intellectual disability;

(d) to train professionals and staff  to
support  inclusive  education  at  all  levels  of
school education;

(e)  to  establish  adequate  number  of
resource  centres  to  support  educational
institutions at all levels of school education; 
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(f) to promote the use of appropriate
augmentative  and  alternative  modes  including
means  and  formats  of  communication,  Braille
and sign language to supplement the use of one’s
own  speech  to  fulfil  the  daily  communication
needs of persons with speech, communication or
language  disabilities  and  enables  them  to
participate  and  contribute  to  their  community
and society; 

(g)  to  provide  books,  other  learning
materials  and  appropriate  assistive  devices  to
students with benchmark disabilities free of cost
up to the age of eighteen years; 

(h)  to  provide  scholarships  in
appropriate  cases  to  students  with  benchmark
disability; 

(i)  to  make suitable  modifications  in
the curriculum and examination system to meet
the  needs  of  students  with disabilities  such as
extra time for completion of examination paper,
facility of scribe or amanuensis, exemption from
second and third language courses;

(j)  to  promote  research  to  improve
learning; and 

(k)  any  other  measures,  as  may  be
required.”

25.  Shri  Brisketu  Sharan  Pandey,  learned  Advocate

states  that  the  Government  had  issued  notification  no.  8/o3-

34/2012, 1452 dated 30.12.2014 casting a duty upon the local

authorities,  so  notified,  to  collect  data  of  disabled  children in

Bihar.

26.  On  all  these  aspects,  let  the  Chief  Secretary

Government  of  Bihar  and  the  State  Commissioner  for
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Disabilities, file their personal affidavit within two weeks.

27. List on 22nd of December, 2020. 
    

Amrendra/-PKP

(Sanjay Karol, CJ) 

 ( S. Kumar, J)

U


