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IN THE SUPREME COURT OF INDIA 

CRIMINAL ORIGINAL JURISDICTION  

 
WRIT PETITION (Crl.) No. _____ OF 2020 

 
IN THE MATTER OF:  

PrashantBhushan  
S/o Mr. Shanti Bhushan 
R/o B-16, Sector-14, Noida-201301  
prashantbhush@gmail.com 
9811164068      ….PETITIONER 

 
VERSUS  

 
1. JaydevRajnikant Joshi,  
 S/o Rajnikant Joshi 
 202, Dharmadarshan Apartment,  

Dharamjivan society road 
Rajkot, Gujarat 
Ph: 7405164313        

         
2. State of Gujarat 

Through Chief Secretary 
1st Block, 5th Floor Sachivalaya, 
Gandhinagar – 382010   ….RESPONDENTS  

 
 

WRIT PETITION UNDER ARTICLE 32 OF THE 

CONSTITUTION OF INDIA SEEKING QUASHING 

OF FIR NO. 11209052200180 FILED 

/REGISTERED ON 12.04.2020 AGAINST THE 

PETITIONER AT BHAKTINAGAR POLICE 

STATION, RAJKOT, GUJARAT AS BEING FALSE 

AND MALAFIDE AND INTENDED TO HARASS THE 

PETITIONER AND CURB THE PETITIONERS 

RIGHT TO SPEECH AND EXPRESSION UNDER 

ARTICLE 19 OF THE CONSTITUTION OF INDIA  
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To, 
THE HON’BLE CHIEF JUSTICE  
AND HIS COMPANION JUDGES  
OF THE HON’BLE SUPREME COURT OF INDIA 
 

The Humble Petition of the Petitioner above-named 
 
MOST RESPECTFULLY SHOWETH: - 

 The above named petitioner humbly and respectfully 

submits as under:- 

 

1. That this is the first writ petition of the petitioner. The 

petitioner has not filed any other writ petition on the subject 

matter involved in the present writ petition before this Hon’ble 

Court or any other Court/ Courts elsewhere in India.  

 

2. That the petitioner has not received any information, 

notice or caveat application from any of the opposite parties by 

registered post or otherwise. 

 

3. That the Petitioner herein, by way of the present writ 

petition under Article 32 is seeking quashing of the First 

Information Report (hereinafter referred to as ‘FIR’) qua the 

petitioner bearing No. 11208052200180 dated 12.04.2020, 

under sections 295A, 505(1)(b), 34, 120B of the Indian Penal 

Code (hereinafter referred to as ‘IPC’), registered at Bhakti 

Nagar Police Station, Rajkot, Gujarat. The aforesaid FIR is not 
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only malafide and filed with the intention of harassing the 

petitioner as well as interfering with the petitioner’s 

fundamental right to the freedom of speech and expression 

guaranteed under Article 19 of the Constitution of India but 

also baseless and devoid of merit since even the ingredients of 

the sections invoked in the said FIR are not satisfied at all and 

hence, prima facie no case is made out.   

 

The said FIR is based primarily on a tweet of the 

Petitioner, made on 28.03.2020 mainly to highlight the 

disastrous consequences of the lockdown on the poor, 

especially migrant workers, that had left millions destitute and 

on the brink of starvation and also to raise apparent apathy of 

some of the Union Ministers, who had posted their photos on 

social media of them watching the Ramayana and Mahabharata 

serials on television in their drawing/living rooms, towards the 

plight of poor migrant workers. Such photographs in the midst 

of the crisis of such a magnitude, affecting entire humanity, 

were found to be disturbing by many including the Petitioner 

herein and it is in this context, he tweeted to convey that, when 

the millions of poor were starving, the Ministers were using the 

Ramayana and Mahabharata Television serials as opium i.e. as 

a digress mainly to divert the attention of people from the plight 

of poor. The complainant has alleged that the use of the 

aforesaid expression by the Petitioner in the aforesaid tweet 

was done with intent to insult/outrage his religious beliefs/ 
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feelings as well as beliefs of entire Hindu community, which is 

falsified by bare reading of the said tweet.  

 

 

The FIR also makes mention of some re-tweets of the 

petitioner of tweets by responsible and well respected citizens 

namely a tweet by Ms. Ashlin Mathew, a respected editor at the 

National Herald newspaper, with regard to plights of poor 

migrant workers in the wake of lockdown and a tweet by Mr. 

KannanGopinathan, a  respected former Indian Administrative 

Service officer, pertaining to the salaries of doctors at AIIMS, 

Raipur, being cut at a time when they are anyways doing great 

service to the country in fighting the Coronavirus pandemic in 

dire circumstances and without necessary medical equipments 

to contribute to the Prime Ministers fund. The allegation is that 

such re-tweets amount to circulating unverified and false 

assertions regarding the Prime Minister, which a bare reading 

of the tweets show as totally baseless since these tweets have 

been substantiated by screen shots of the government orders 

on which Ms. Ashlin Mathews & Mr. KannanGopinathan had 

commented. Such tweets cannot in any manner whatsoever be 

taken as statements that would cause any alarm or fear in the 

general public or disturb public tranquillity. They were genuine 

critique of the government’s policy which is duly protected 

under Article 19(1)(a) of the Constitution.  

 A copy of the FIR being No. 11209052200180 dated 

12.04.2020 is annexed herewith and marked as ANNEXURE P-

1 (Page Nos. 30 to 34).  
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A copy of a news report in NDTV dated 28.03.2020 on the 

condemnation and deletion of the concerned tweet of the Union 

Minister to which the Petitioner replied on 28.03.2020 is 

annexed herewith and marked as ANNEXURE P-2 (Page Nos. 

34 to 36) 

 

INTRODUCTION OF THE PETITIONER 

4. That the Petitioner is an advocate practicing at the 

Hon’ble Supreme Court for more than 35 years. The petitioner 

is a respectable and public-spirited citizen and has filed many 

important PILs before the Hon’ble Supreme Court and various 

High Courts, and argued them pro bono, which have resulted 

in landmark judgments and directions to various authorities. 

The said PILs have been filed on varied issues affecting the 

public such as large scale corruption, Right To Information, 

illegal mining, environmental protection, police reforms, misuse 

of public funds, rehabilitation of slum dwellers and rights of 

street vendors, FCRA violations, illegal appointments of High 

public functionaries, judicial service examinations, land 

acquisition matters, drought relief etc. Pertinently, some of 

these matters are currently also being monitored by the Hon’ble 

Supreme Court. A copy of the table with details of major PILs 

argued by the Petitioner herein where substantive orders / 
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directions were passed by this Hon’ble Court is annexed 

herewith and marked as ANNEXURE P-3 (Page Nos. 37 to 47). 

 

BRIEF FACTS OF THE CASE: 

5. The petitioner’s tweets and retweets forming the basis of 

the FIR are as below: 

ATTACHMENTS TWEET AND RETWEETS DATE & TIME 

1. Screenshot of a 
tweet by 
Petitioner 

 

28/03/20 

10:54am 

Link 
https://twitter.com/
pbhushan1/status/
1243770871900037
124 

2. Screenshot of 
complainant’s 
reply. 

 

11/04/20 

11:13am 

Link: 

https://twitter.com/
imcaptainJJ/status/
1248848846551015
424  

https://twitter.com/
imcaptainJJ/status/
1248849054760501
248  

https://twitter.com/
imcaptainJJ/status/
1248849324630347
776   

https://twitter.com/
imcaptainJJ/status/
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1248849503664222
208 

 

3. Screenshot of a 
retweet by 
Petitioner of 
Ashlin Mathew’s 
Tweet 

 

29/03/20 

11:41pm 

https://twitter.com/
ashlinpmathew/stat
us/1244326277978
279936 

4. Screenshot of a 
retweet by 
Petitioner of 
KannanGopinath
an’s Tweet 

 

30/03/20 

11:56pm 

https://twitter.com/
naukarshah/status/
1244692541607272
454 

5. Screenshot of 
complainant 
reply. 

09/04/20 

07:28pm 

 

6. As stated above, the Petitioner has been charged with 

Section 295-A and 505 (1) (b) of the IPC for the afore-mentioned 

tweet and retweets. Hence, in order to examine as to whether 

the necessary ingredients of these sections are satisfied or not, 

the aforesaid sections are extracted herein below for the 

convenience of this Hon’ble Court: That the ingredients of the 



8 
 

 

substantive offences alleged against the petitioner/applicant 

are reproduced as under: 

 
(I) 295-A. Deliberate and malicious acts intended to 

outrage religious feelings of any class by 

insulting its religion or religious beliefs.—

Whoever, with deliberate and malicious intention of 

outraging the religious feelings of any class 

of citizens of India, by words, either spoken or 

written, or by signs or by visible representations or 

otherwise, insults or attempts to insult the religion 

or the religious beliefs of that class, shall be 

punished with imprisonment of either description 

for a term which may extend to three years, or with 

fine, or with both. 

 
 Thus, the necessary ingredients to constitute an 

offence under Section 295-A of the IPC are: 

 
(i) It should be deliberate and with malicious 

intention; 

 
(ii) To outrage the religious feelings of any class of 

citizens or to insult or attempt to insult the 

religion or the religious belief of the said class 

 

(II) 505. Statements conducing to public mischief.—

(1) Whoever makes, publishes or circulates any 

statement, rumour or report,— 



9 
 

 

(b) with intent to cause, or which is likely to 

cause, fear or alarm to the public, or to any 

section of the public whereby any person may 

be induced to commit an offence against the 

State or against the public tranquillity;  

shall be punished with imprisonment which may 

extend to three years, or with fine, or with both. 

Thus, the necessary ingredients to constitute an 

offence under Section 505 (1) (b) of the IPC are: 

(i) One should make, publish or circulate any 

statement, rumour or report; 

 

(ii) With the intention of causing or likely to cause 

fear or alarm to the public; 

 

(iii) Which may induce any person to commit an 

offence against the State or the public 

tranquility 

  

 A bare perusal of the complaint and the intent 

and content of statements contained in the 

tweets mentioned in the complaint shows that 

the ingredients of the offences are not even 

prima facie made as explained herein under. 

 

ALLEGATIONS RELATING TO SECTION 295 A OF IPC 

7. Section 295 A of the IPC has been apparently invoked for 

the first tweet of the petitioner dated 28.03.2020 as referred to 



10 
 

 

in the FIR. Bare reading of the said tweet shows that it was not 

with regard to the sanctity of the Mahabharata or the 

Ramayana, but it was directed at the Ministers (whose pictures 

watching the Ramayana and exhorting the nation to do the 

same), seemed posted in callous apathy for the plight of the 

poor and especially the migrant population who had been 

thrown onto the streets without work or wages, after the 

announcement of the lockdown. The consolation that watching 

these TV programs would bring to the well to do in the luxury 

of their homes was in shocking contrast to the hunger and 

destitution that crores of migrant labour had faced by the 

lockdown and of which national and international media had 

been reporting widely. It is this that the petitioners tweet 

intended to focus on and not on any religious text or scripture. 

It is pertinent to mention that the Union Minister after facing 

the criticism on the post deleted his tweet. 

 

8. It is, therefore, submitted at the outset that the 

respondents’ understanding of the petitioner’s tweet is totally 

fallacious and a misrepresentation, in as much as he alleges it 

has hurt the religious sentiments of the Hindu community. The 

respondents attributing ulterior motives to the petitioner 

seeking investigation, does not bear any merit, as the tweet was 

not directed towards any religious community and certainly not 

intentionally or maliciously directed at insulting the religious 

beliefs of any community. It therefore does not disclose the 

commission of any offence by the petitioner. It is submitted that 

Section 295A was tested on the anvil of constitutionality and 

validity in a Constitution bench judgment in RamjiLalModi v 
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State of U.P., wherein the Apex Court while upholding the 

constitutionality of the said section laid down clearly that 

insults to religion offered without any deliberate or malicious 

intention to outrage the feelings of that class, do not come with 

the section and hence is not a punishable offence. The 

petitioner’s tweet was in no way directed at intentionally or 

maliciously insulting any religion or religious belief.   

 

9. The word “opium” has been used in the petitioner's tweet 

as a word to indicate that the minister intended to lull people 

into the soporific security and apathy of a teleserial. It may be 

noted that religion has been called the opium of the masses by 

several people including Karl Marx as well as in a judgment of 

the Hon’ble High Court of Delhi. The phrase “religion is the 

opium of the masses” and its various cognate expressions are 

intended to awaken the sleeping masses to the ever present 

danger of not paying due attention to their own economic, 

social, & political interests and not used to hurt religious 

sentiments. It is in fact often used in judicial pronouncements 

by great jurists as well. In Court on its own Motion v Govt. of 

NCT of Delhi, 2012 SCC Online Del 3972, Hon’ble Justice A. 

K. Sikri, Justice Sanjay KishnaKaul, & Justice Rajiv Shakdher, 

stated, “Religion is said to be the opium of the masses. It can be 

both a great unifying factor, but also disruptive of social peace 

where in the name of religion, extreme postures are taken. It is 

the bounden duty of all sane members of the society to ensure 

that the lives of the general public are not affected by posturing 

on matters of religion”.  
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10. It is submitted that the complainant or anyone else 

cannot say that the feelings of all persons who believe in 

religion as a class are offended because the term “opium” and 

“religion” are used in the same sentence. It is an absurd 

proposition to say the least and any such complaint would be 

an abuse of the process of law and frivolous. The complainants 

‘posturing’ that feelings of ‘Hindus’ as a class is reprehensible 

and without any basis. 

 
ALLEGATIONS  RELATING TO SECTION 505 (1) (B) OF THE 
IPC 

 
11. The FIR alleges that the retweets of the petitioner of 

tweets by Ashlin Mathew dated 29th March 2020 and 

KananGopinathan dated 30th March, 2020 were part of their 

common intention of not only insulting religious beliefs but also 

are “factually misguiding as well as intentionally false”. The 

petitioner submits that the two tweets are factually correct and 

are substantiated by official notifications/orders screenshots of 

which were attached in the tweet. The right of every citizen to 

crititque government order/policies is protected under Article 

19(1)(a). 

 
12. That Ms. Ashlin Mathews' tweet on 29th March 2020 was 

with regard to the Union Cabinet Secretary and Union Home 

Secretary who had held a meeting and ordered DGPs of Punjab, 

Haryana, Maharashtra, Gujarat and Delhi to declare indoor 

stadiums as temporary jails to detain migrant labourers 

walking home. Ms. Mathew used the word “appalled” before 

narrating the above in view of the enormous distress and 
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extreme deprivation that migrant workers had been thrown into 

on the announcement of the lockdown. Further, using stadium 

as jails to detain them when they were already the  most 

helpless and destitute people in the country was appalling to 

every right minded and responsible citizen of this country who 

has the right and duty to criticize such measures that further 

demean the dignity of the poor. Ms. Mathews’ tweet was only 

quoting from the letter of the Director General of Police, 

Harayna.  

A copy of the letter of the Director General of Police, Haryana, 

dated 29th March 2020 is annexed herewith and marked as 

ANNEXURE P-4 (Page Nos. 49) 

 

13. Mr. KananGopinathan’s tweet was with regard to the 

salaries of doctors at AIIMS Raipur, being cut to contribute to 

the Prime Ministers fund. To this Mr. Gopinathan expressed 

anguish through his tweet where he felt that making doctors 

contribute to this fund when they themselves are at the 

frontline of this battle against the virus at a risk to their life, 

was shameful and reprehensible. By stating a fact from the 

office order of the Senior Administrative Officer of AIIMS, 

Raipur, he was not in anyway stating any factually incorrect or 

misleading the public so as to incite them to violence against 

the State or disturbing public tranquility.  

A copy of the Office Order by the Senior Administrative Officer, 

AIIMS Raipur dated 30th March 2020 is annexed herewith and 

marked as ANNEXURE P-5 (Page No. 49) 
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14. That only allegation against petitioner is that he has 

‘retweeted’ the concerned tweets. The complainant has not filed 

complaint against the many others who have retweeted the 

same tweets showing malafide in arbitrarily ‘picking and 

choosing’ against whom he has filed the FIR. Section 505(1)(B) 

is in any case Non-Cognizable. If retweet is circulation then so 

is ‘replying’ that the complainant himself did because replying 

further circulates the tweets to followers of the person who is 

replying.  

 

15. Hence, the allegations in the FIR are attended with malafide 

and instituted with an ulterior motive to harass and intimidate 

the petitioner who is a senior public interest advocate and has 

made an outstanding contribution to this country through 

public interest litigation for various causes. The FIR does not 

disclose the commission of any offence under the sections of 

the IPC mentioned in the complaint. These charges are baseless 

and frivolous and abuse of the process of the law and the FIR 

therefore needs to be quashed on the following grounds 

amongst others: 

GROUNDS 
 
A. BECAUSE the allegations mentioned in the FIR do not 

prima   facie   constitute   any offence   or   make   out   

any case against the petitioner under section 295-A and 

505 of IPC. Therefore, as per the principle laid down in 

State of Haryana &Ors. vs. Bhajan Lal & Ors.,1992 

Suppl. (1) SCC 335 the present FIR is liable to be quashed 

in order to prevent undue harassment to the petitioner by 
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these false allegations. The court held that FIR’s may be 

quashed: 

 
“102.  

(1) Where the allegations made in the first 

information report or the complaint, even if they are 

taken at their face value and accepted in their 

entirety do not prima facie constitute any offence or 

make out a case against the accused. 

 
(2) Where the allegations in the first information 

report and other materials, if any, accompanying the 

FIR do not disclose a cognizable offence, justifying an 

investigation by police officers under Section 156(1) of 

the Code except under an order of a Magistrate 

within the purview of Section 155(2) of the Code. 

 
(3) Where the uncontroverted allegations made in the 

FIR or complaint and the evidence collected in 

support of the same do not disclose the commission of 

any offence and make out a case against the 

accused. 

 
(4) Where, the allegations in the FIR do not constitute 

a cognizable offence but constitute only a non-

cognizable offence, no investigation is permitted by a 

police officer without an order of a Magistrate as 

contemplated under Section 155(2) of the Code. 
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(5) Where the allegations made in the FIR or 

complaint are so absurd and inherently improbable 

on the basis of which no prudent person can ever 

reach a just conclusion that there is sufficient ground 

for proceeding against the accused. 

 
(6) Where there is an express legal bar engrafted in 

any of the provisions of the Code or the concerned Act 

(under which a criminal proceeding is instituted) to 

the institution and continuance of the proceedings 

and/or where there is a specific provision in the Code 

or the concerned Act, providing efficacious redress for 

the grievance of the aggrieved party. 

 
(7) Where a criminal proceeding is manifestly 

attended with mala fide and/or where the 

proceeding is maliciously instituted with an ulterior 

motive for wreaking vengeance on the accused and 

with a view to spite him due to private and personal 

grudge.” 

 
 

B. Because in PriyaPrakashVarrier v. State of Telangana, 

(2019) 12 SCC 432 the concerned FIR registered under 

Section 295-A of IPC was quashed in exercise of 

jurisdiction under Article 32 as violative of Petitioner's 

19(1)(a) rights.  Because in AmitbhaiAnilchandra Shah v. 

CBI, (2013) 6 SCC 348, this Hon’ble court was pleased to 

quash the concerned FIR under Article 32 jurisdiction. 
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C. Because the complaint prima facie does not disclose any 

cognizable offence and ought to be quashed as it is 

frivolous, vexatious, and abuse of the process of law. The 

complainant has filed the complaint after more than 15 

days of the tweet having been first made on 28.03.2020 

and which was retweeted by thousands of other Hindus 

and during which time there was nothing to demonstrate 

that it had outraged the religious feelings/beliefs of the 

entire Hindu community. The complainant has 

demonstrably embellished his complaint during these 15 

days by statements that are not supported from the 

factum of the bare tweets themselves and his claim that 

Hindus as a ‘class’ have been offended is nothing but a lie 

concocted to gain publicity by filing the complaint and 

abusing the process of the law.   

D. Because in RamjiLalModi v. State of U.P., AIR 1957 SC 

620 , a Constitutional Bench of the Supreme Court made 

it clear that, “Section 295-A does not penalise any and 

every act of insult to or attempt to insult the religion or the 

religious beliefs of a class of citizens but it penalises only 

those acts of insults to or those varieties of attempts to 

insult the religion or the religious beliefs of a class of 

citizens, which are perpetrated with the deliberate and 

malicious intention of outraging the religious feelings of that 

class. Insults to religion offered unwittingly or carelessly or 

without any deliberate or malicious intention to outrage the 

religious feelings of that class do not come within the 

section. It only punishes the aggravated form of insult to 
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religion when it is perpetrated with the deliberate and 

malicious intention of outraging the religious feelings of that 

class. The calculated tendency of this aggravated form of 

insult is clearly to disrupt the public order” (Para 9).  

 

E. Because relying on the aforementioned judgment, in 

Mahendra Singh Dhoni v. YerraguntlaShyamsundar, 

(2017) 7 SCC 760, it was further stated, “it is clear as 

crystal that Section 295-A does not stipulate everything to 

be penalised and any and every act would tantamount to 

insult or attempt to insult the religion or the religious beliefs 

of a class of citizens. It penalises only those acts of insults 

to or those varieties of attempts to insult the religion or 

religious belief of a class of citizens which are perpetrated 

with the deliberate and malicious intention of outraging the 

religious feelings of that class of citizens. Insults to religion 

offered unwittingly or carelessly or without any deliberate 

or malicious intention to outrage the religious feelings of 

that class do not come within the section. The Constitution 

Bench has further clarified that the said provision only 

punishes the aggravated form of insult to religion when it is 

perpetrated with the deliberate and malicious intention of 

outraging the religious feelings of that class. Emphasis has 

been laid on the calculated tendency of the said 

aggravated form of insult and also to disrupt the public 

order to invite the penalty.”  

 

Given that the tweet was published on 28.03.2020 and 15 

days elapsed between the complainant concocting and 
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imagining in his head offense to Hindus and thereafter 

filing the complaint on 13.04.2020, it is crystal clear that 

for those 15 days there was no disruption to public order 

and in fact the tweet was retweeted many times by 

followers of the petitioners on twitter, most of whom are 

also Hindus and therefore it is clear that Hindus as a 

class did not get offended by the tweet and in fact 

endorsed the contents thereof. The complainant does not 

constitute a class unto himself and his claim that 

‘Hindus’ as a class have been offended is a deliberate lie 

concocted to inflame religious strife and the complaint 

has been filed in connivance with unknown persons 

referred to in his complaint to abuse the process of law, 

seek publicity, and thereby inflame religious passions 

where none so exist as of date and that too when the 

country is afflicted by coronavirus pandemic and all right 

minded persons have the duty to ensure that the 

executive is strictly conforming to it’s constitutional 

obligations to protect the interests of the public at large.  

 

F. Because the phrase “religion is the opium of the masses” 

and its various cognate expressions are intended to 

awaken the sleeping masses to the ever present danger of 

not paying due attention to their own economic, social, & 

political interests and not to used to hurt religious 

sentiments. It is in fact often used in Judicial 

Pronouncements by great jurists as well. In Court on its 

own Motion v Govt. of NCT of Delhi, 2012 SCC Online 

Del 3972, Justice Sikri, Justice Kaul, & Justice 
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Shakdhar, stated, “Religion is said to be the opium of the 

masses. It can be both a great unifying factor, but also 

disruptive of social peace where in the name of religion, 

extreme postures are taken. It is the bounden duty of all 

sane members of the society to ensure that the lives of the 

general public are not affected by posturing on matters of 

religion” It is submitted that the complainant or anyone 

else cannot say that the feelings of all persons who believe 

in religion as a class are offended because the term 

“opium” and “religion” are used in the same sentence. It is 

an absurd proposition to say the least and any such 

complaint would be an abuse of the process of law and 

frivolous. The complainants ‘posturing’ that feelings of 

‘hindus’ as a class is reprehensible and without any 

basis. 

 

G. Because, the ‘extreme posturing’ of the complainant and 

his embellishments in the complaint as regards offense 

caused to any class are violative of the right to freedom of 

speech of the petitioner. The petitioner vide the tweet 

dated 28.03.2020 was exercising his fundamental right 

under  Article 19(1)(a)  i.e. freedom of speech and 

expression. In S. Rangarajan v. P. Jagjivan Ram, 

(1989) 2 SCC 574 the Court emphasized that the 

freedom of expression means the right to express one's 

opinion by words of mouth, writing, printing, picture or in 

any other manner. It would thus include the freedom of 

communication and the right to propagate or publish 

opinion. The Court concluded in para 53: “We end here as 
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we begin on this topic. Freedom of expression which is 

legitimate and constitutionally protected cannot be held to 

ransom by an intolerant group of people. The fundamental 

freedom under Art. 19(1)(a) can be reasonably restricted 

only for the purposes mentioned in Art. 19(2) and the 

restrictions must be justified on the anvil of necessity and 

not the quicksand of convenience or expediency. Open 

criticism of government policies and operation is not a 

ground for restricting expression. We must practice 

tolerance to the views of others. Intolerance is as much 

dangerous to democracy as to the person himself.” In 

Maneka Gandhi v. Union of India, (1978) 1 SCC 248 

Bhagwati J., as he then was, observed: “Democracy is 

based essentially on free debate and open discussion, for 

that is the only corrective of government action in a 

democratic setup. If democracy means government of the 

people by the people, it is obvious that every citizen must 

be entitled to participate in the democratic process and in 

order to enable him to intelligently exercise his right of 

making a choice, free and general discussion of public 

matters is absolutely essential”. Further, Vivian Bose, J. 

as he then was in the Nagpur High Court in the case 

ofBhagwatiCharanShukla Vs. Provincial 

Government AIR 1947 Nag 1 : 226 1C 590 : 47 Cri LJ 

994 : ILR 1946 Nag 865 has observed “that the effect of 

the words must be judged from the standards of 

reasonable, strong-minded, firm and courageous men, and 

not those of weak and vacillating minds, nor of those who 

scent danger in every hostile point of view. This in our 
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opinion, is the correct approach in judging the effect of 

exhibition of a film or of reading a book. It is the standard 

of ordinary reasonable man or as they say in English law 

“the man on the top of a Clapham omnibus”. That, to an 

ordinary reasonable man, the tweet can in no sense be 

said to be offensive to any particular class or have any 

effect on public order. 

 

G. Because in State of Maharashtra v. 

SangharajDamodarRupawate, (2010) 7 SCC 398 the 

aforementioned yardstick of a “reasonable, strong-minded, 

firm and courageous men, and not those of weak and 

vacillating minds, nor of those who scent danger in every 

hostile point of view” was reaffirmed to assess the effect of 

words spoken or written vis a vis. section 295-A. 

 

H. Because in SujatoBhadra v. State of West Bengal, 

2005 SCC OnLine Cal 516, it was observed, “Therefore, 

insult or attempt to insult the religion or religious belief 

when made with an intention, which must be deliberate or 

malicious, of outraging the religious feelings of a class of 

citizens of India, then only the provisions of section 295A 

would be attracted. The outrage to religious feelings or 

insult to religion or religious belief if made unwittingly or 

carelessly or without any deliberate and malicious 

intention, then the same would not come within the 

purview of section 295A IPC. The expression ‘deliberate 

and malicious’ is indicative of the intention of the 
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legislature. The conjunction ‘and’ conjoins both. It must be 

both deliberate and malicious i.e. deliberately malicious. If 

it is made knowingly, but with an intention not deliberate 

nor malicious, but with an intention oriented by clinching or 

revitalizing or striking a blow for the well being of the 

society or for emancipation of the women, which is 

necessary for the mankind, in that event, such outraging of 

religious feelings or insult to religion or religious belief, 

though may be intentional but cannot be termed deliberate 

and malicious even if it is not made unwittingly or 

carelessly. If it is inflicted in good faith by an author in 

his/her endeavour or object to facilitate some measure on 

social reform by administering such a shock to the 

followers of the religion, as would ensure notice being 

taken by any criticism so made, would not attract the 

mischief of section 295A by reason of the phrase “with 

deliberate and malicious intention” qualifying the 

intention.” Further, in Para 12 it was observed, “Reference 

can also be made to the report of the Select Committee 

wherein it has been observed that insults in good faith by a 

writer for facilitating some measures of social reform ought 

not to fall within the ambit of this section.”As 

aforementioned, the expression “religion is the opium of 

the masses” with its various cognate expressions is 

inflicted in good faith by the petitioner in his endeavour or 

object to facilitate some measure on social reform which 

in this case is exhorting the masses to demand 

accountability from the executive towards it’s 

constitutional mandates.  
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I. Because in Kali CharanMohapatra v. SrinivasSahu, 1959 

SCC OnLineOri41 : AIR 1960 Ori 65 : 1960 Cri LJ 497 at 

page 66, it was held vis a vis section 505 that, “14. ….The 

exception to S. 505 I.P.C. grants him immunity from 

prosecution if he had reasonable grounds for believing 

these allegations to be true and if he did not have the 

necessary intention as required by that Section. In the 

Constitution also, the only restriction placed on the exercise 

of this fundamental right is that imposed by clauses (2) of 

Article 19 

 

….Long before the commencement of the Constitution 

in ShibNathBaneriee v. Emperor, 40 Cal WN 1218, it was 

pointed out that this section deals with the liberty of the 

subject and must be construed very strictly in favour of the 

defence." 

 

J. Because the allegation that such re-tweets amount to 

circulating unverified and false assertions regarding the 

Prime Minister, is totally baseless as apparent from a bare 

reading of the tweets since these tweets have been 

substantiated by screen shots of the government orders 

on which Ms. Ashlin Mathews & Mr. KannanGopinathan 

had commented. Such tweets cannot in any manner 

whatsoever be taken as statements that would cause any 

alarm or fear in the general public or disturb public 

tranquility and hence, no case is made out under Section 

505(1)(b) too, which anyway is a non-cognizable offence. 
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Moreover, even in the case of Section 505 (1)(b) of IPC, 

whether any such statement causes any fear or alarm in 

public is also to be judged by the standard of a 

man/woman with reasonable thinking and not those of 

weak and vacillating minds, nor of those who scent 

danger in every hostile point of view as held in catena of 

the judgments of the Hon’ble Supreme Court and various 

High Courts.  

K. Because the complaint does not disclose why or how 

using opium and religion in the same sentence is 

offensive. Opium is a medical prescription drug which has 

ancient roots in Ayurveda and as per Indian Medical 

Gazzette of 1894, “the oldest work in which we find it 

mentioned is Rdja-nirghantu which means ‘The King of 

Vocabularies’. It was said to have originated from 

Dhanvantari, the Surgeon of Heaven, but it was in reality 

compiled by Pandit Nara Simha of Cashmere, about 600 

years ago. The Pandit mentions Madana Pala's medical 

work; so he must have lived after the Pala dynasty” It is 

not understandable why a medical prescription oft used 

in Ayurveda being used in the context of Hinduism 

can/should be offensive to any reasonable sane person. 

Further, The Rig Ved, the oldest text of our faith, contains 

poems called “We have drunk som" (8.48), “The ecstasy of 

som" (9:113) and “The som drinker praises himself" 

(10.119). In verse 4:26-27, “Som and Indra and the eagle", 

Indra has taken so much of Som that he hallucinates. 

The Rig Ved also has instructions, “Som pressed in the 

bowls" (9.74), which tell users how to sieve it.  
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That even today prescription drugs containing 

Opium are legally widely prescribed in management of 

pain in India. It is submitted that on the yarstick of a 

‘reasonable man’ laid down by this Hon’ble Court as 

aforementioned, no Hindu has any cause to be offended 

by usage of a medical drug in the same sentence as 

Hindu religion. The Complainant certainly does not 

constitute a ‘class’ unto himself. If he is personally 

offended due to his notional understanding of Hinduism it 

is his personal problem and not that of ‘Hindus’ as a 

‘class’ many of whom have retweeted the concerned tweet 

and against whom the complainant has not preferred any 

complaint.  

 
 

15. That the Petitioner has not filed any other Petition before 

any High Court or this Hon’ble Court seeking the same or 

similar relief. 

PRAYER 

 In view of the facts & circumstances stated above, it is 

most respectfully prayed that this Hon’ble Court may be 

pleased to: - 

a) Issue a writ, order or direction in the nature of 

CERTIORARI to quash qua the petitioner, the impugned 

First Information Report No. 11209052200180, lodged 

on 12th April 2020, under Sections 295A/ 505 (1)(b), 34 

and 120B of the IPC registered at the Police Station 

Bhaktinagar, Rajkot, Gujarat by the 
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complainant/respondent Mr. JaydevRajnikant Joshi, as 

contained in Annexure P 1 to this writ petition. 

 

b) Issue any writ order or direction which this Hon’ble Court 

may deem fit and proper under the circumstances of the 

case. 

 AND FOR THIS ACT OF KINDNESS THE PETITIONER 
SHALL BE FOREVER DUTY BOUND 

FILED BY 

 

Ms. KAMINI JAISWAL  
ADVOCATE FOR THE PETITIONER  

 
Drawn On: 28.04.2020 
Filed ON: 29.04.2020  
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IN THE SUPREME COURT OF INDIA 

CRIMINAL ORIGINAL JURISDICTION 
 

WRIT PETITION (Crl) NO. ____________ OF 2020 
 

 
IN THE MATTER OF: 

PRASHANT BHUSHAN ...PETITIONER 

 
VERSUS  

 

JAYDEV RAJNIKANT JOSHI & ANR.      ….RESPONDENTS 

 
AFFIDAVIT 

 
 I, PrashantBhushan S/o Shri Shanti Bhushan R/o B-

16, Sector-14, Noida-201301 presently in New Delhi being the 

Petitioner abovenamed do hereby solemnly affirm and state on 

oath as under:- 

 
1. That I am the Petitioner in the accompanying Writ 

Petition, well conversant with the facts and records of the 

case and accompanying interim application, in my 

personal capacity and therefore competent to swear this 

affidavit.  

2. That I have read and understood the contents of the 

Synopsis and List of dates (Pages B to I), Writ Petition 

(Pages 1 to 27 and para 1 - 15), I.A’s and the contents of 

the same are true and correct to my knowledge and based 

on the records of the case. 

 



 

 

 

3. I further state that all the Annexures to this Writ Petition 

are true copies of their respective originals. 

VERIFICATION:

 I the above named deponent do hereby verify that the 

contents of the aforesaid affidavit from para 1 to 3 

accompanying additional affidavit 

best of my knowledge and belief, no part of it is false nothing 

material has been concealed there from.

Delhi on this the 

 
 

I further state that all the Annexures to this Writ Petition 

are true copies of their respective originals.  

VERIFICATION: 

I the above named deponent do hereby verify that the 

contents of the aforesaid affidavit from para 1 to 3 

accompanying additional affidavit are true and correct to the 

best of my knowledge and belief, no part of it is false nothing 

material has been concealed there from. Verified at New 

Delhi on this the 29th day of April 2020 
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I further state that all the Annexures to this Writ Petition 

 

 

DEPONENT 

I the above named deponent do hereby verify that the 

contents of the aforesaid affidavit from para 1 to 3 and the 

are true and correct to the 

best of my knowledge and belief, no part of it is false nothing 

Verified at New 

 
 

DEPONENT 


