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Date: 25.03.2020 

To, 

The Additional Chief Secretary (Appeals and Security), 

Home Department,  

Mantralaya, 

Mumbai-32. 

Subject:   Decongesting of Prisons so as to implement social 

distancing as a tool to curb, control and prevent the 

outbreak of COVID-19 amongst prisons. 

Sir, 

1. I am a lawyer by profession and have been taking up several social

causes.

2. I must have filed more than 250 public interest litigations covering wide

range of social issues during my 37 years of practice at High Court Bar

at Aurangabad through my chamber/Firm.

3. I have had an opportunity to serve  as the Chairman of the Bar Council

of Maharashtra and Goa and President of the Bar Association of the

High Court of Bombay, bench at Aurangabad for four terms which no

other advocate had such an honour.

4. The World Health Organisation has declared COVID-19 caused by

coronavirus as a global pandemic and has advised against mass

congregation as one of the only effective measures to prevent the deadly

disease.

5. Since there are no specific treatments or vaccines for COVID-19, the

WHO on the aid and advice of medical experts have suggested social

distancing as the only effective measure to curb and prevent

Coronavirus.
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6. The Ministry of Health and Family Welfare, Government of India so also

the State of Maharashtra has adopted the directions of the WHO and

issued notifications so as to prevent mass congregation. Similarly, the

Central Government has directed a nationwide lock-in for a period of

21 days so as to avoid social gatherings and maintain social distancing.

7. The Supreme Court has time and again taken note of the problem of

overcrowding of prisons. However, in the wake of the outbreak of

COVID-19, the overcrowding of prisons has become a much serious

concern.

8. The Hon’ble Supreme Court of India has taken suo-moto cognizance of

the spread of the COVID-19 virus amongst the prisoners due to

overcrowding of the prisons. Several affidavits have been filed by

various States including the State of Maharashtra with regard to the

measures taken by them to have a check on the spread of COVID-19

virus.

9. Looking into the possible threat of transmission and fatal

consequences, the Hon’ble Supreme Court had directed the State

Governments/UTs to take steps to ensure maximum possible

distancing among the prisoners including undertrial prisoners.

10. The Hon’ble Supreme Court has further directed that prison specific

readiness and response plans must be developed in consultation with

medical experts. It has further directed to constitute a monitoring team

at the state level to ensure that the directives issued with regard to

prisons and remand homes are being complied with scrupulously.

11. The Hon’ble Supreme Court in addition to all these directions, directed

that each State/Union Territory shall constitute a High Powered

Committee comprising of (i) Chairman of the State Legal Services

Committee, (ii) the Principal Secretary (Home/Prison) by whatever

designation is known as, (iii) Director General of Prison(s),  so as to
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determine which class of prisoners can be released on parole or an 

interim bail for such period as may be thought appropriate.  

12. The Hon’ble Supreme Court although by way of an example stated that

the State may consider the release of the prisoners who have been

convicted or are undertrial for offences for which prescribed

punishment is upto 7 years or less, with or without fine and the

prisoner has been convicted for a lesser number of years than the

maximum.

13. The Hon’ble Apex Court has made it further clear that it shall be open

for the High Powered Committee to determine the category of

prisoners who should be released as aforesaid, depending upon the

nature of the offence, the number of years to which he or she has

been sentenced or the severity of the offence with which he/she

is charged with and is facing trial or any other relevant factor

along with the directions contained in para 11 in Arnesh Kumar v.

The State of Bihar reported in (2014) 8 SCC 273, which the

Committee may consider appropriate.

14. Although the Hon’ble Apex Court had posted the aforesaid petition

after three weeks, it is important that immediate steps are taken by the

State of Maharashtra as the situation is getting worse hour by hour.

15. The Hon’ble Apex Court had issued the following directions on

16.03.2020, however till date the State of Maharashtra has neither

constituted a High Powered Committee as directed by the Hon’ble

Apex Court nor has taken any steps so as to ensure decongesting

of the prisons.

16. Unless, the State Government takes active steps so as to decongest the

prisons, before the infection is infused in the prisons by any means,

the same is going to prove to be fatal, thereby causing the loss of

thousands of lives.
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17. As on date there are 9 Central Jails, 28 district jails, 1 special jail, 1

juvenile rehabilitation centre, 1 female open jail, 19 open jails, 1 open

colony and 172 sub-jails.

18. The sanctioned capacity of all the jails taken together is 24032

whereas as on 29 February, 2020 there were around 36713 inmates.

The following chart gives better particulars of the number of prisoners

in the State of Maharashtra as on 29.02.2020:

Sr. 

No. 

Jail Sanctioned 

strength 

Actual 

strength 

Undertrial 

prisoners 

1 Central Prisons 14491 25866 18093+466 

2 District Jail 

Group-1 

4946 6092 4399+518 

3 District Jail 

Group-2 

3637 3906 3400+172 

4 District Jail 

Group-3 

158 849 247 

Total 24032 36713 26139+1236 

19. The prisons in the State of Maharashtra are much more crowded than

its actual capacity. It has, therefore, become necessary to take

immediate steps as per the directions of the Hon’ble Supreme Court so

as to ensure decongestion of the prisons so as to enable the measure

of social-distancing in all the possible places.
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20. COVID-19 has proven to be most fatal in respect of the persons who

have crossed 50 years of age or is otherwise suffering from any other

ailments such as diabetes etc.

21. The State of Maharashtra has an existing policy of releasing the

convicts who are convicted for a period 14 years and have crossed the

age of 65 years. However, keeping in view the impact of COVID-19 on

the persons who have crossed 50 years of age, it has become necessary

to modify the said policy and release the persons who have crossed the

age of 55 years and are sentenced to 12 years of imprisonment with

immediate effect. A lot of burden over the prisons shall be reduced by

changing the existing policy.

22. Looking at the number of undertrial prisoners in the State of

Maharashtra, there is a dire need to call for an immediate meeting

of the Undertrial Review Committee in every district and take

necessary steps for release of undertrial prisoners and convicts

who have undergone their sentence or are entitled to release

because of remission granted to them, as directed by the Hon’ble

Apex Court in the case of the Inhuman Conditions in 1382 Prisons,

In Re reported in (2016) 3 SCC 700.

23. It has become equally necessary to direct the prison authorities to

invoke Section 436A and release the persons who have already

undergone ½ of the total imprisonment on their personal bond

with or without surety.

24. Similarly, it has also become necessary to call for a report from the

Probation Officer regarding the persons who are eligible either to be

released under Section 4 of the Probation of Offenders Act, 1958 and

obtain necessary orders at the earliest.

25. Similarly, in the wake of the alarming rise of death tolls due to COVID-

19, in addition to decongesting the existing prisons, it has become all
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the more necessary to ensure that no new prisoners are inducted and 

are mixed up with the other prisoners. The Hon’ble Supreme Court 

in its endeavour to ensure that police officers do not arrest the accused 

unnecessarily and the Magistrate do not authorise detention casually 

and mechanically in the case of Arnesh Kumar (supra), directed the 

State Governments to instruct the police officers not to automatically 

arrest when a case where offence is punishable with imprisonment for 

a term which may be less than seven years or which may extend to 

seven years whether with or without fine, is registered but to satisfy 

themselves about the necessity for arrest under the parameters laid 

down above flowing from Section 41 Cr.P.C.  

26. The police officers shall submit a report necessitating the arrest and

further detention to the magistrate and the Magistrate only after

satisfying itself that a bonafide case for such arrest and detention is

made out shall, authorise such arrest or detention, as directed by the

Supreme Court.

27. It has become necessary to instruct the police officers to take measures

so as to ensure scrupulous implementation of the said directions. It

has further become necessary to release the persons who were

otherwise arrested and detained, by granting interim bail for a period

of three months or so.

28. Since the entire nation is locked-in and the borders of every city,

district are sealed, the chances of persons to abscond or cause breach

of any other condition shall be minimal.

29. In addition to release of prisoners, transfer of the prisoners from the

overcrowded prisons to the prisons which are less crowded is also an

effective measure. Some of the District Prisons are less occupied as

against their sanctioned capacity. An attempt to transfer the prisoners
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from Central Prisons to District Prisons shall be an effective measure 

to decongest the existing prisons. 

30. In view of the above facts and circumstances, it would be imminent

need of the hour to immediately constitute the High Powered

Committee and place all the aforesaid issues for its considerations

without loss of single minute. Meanwhile, all the prison officials be

called upon to remain present with the statistics of all such inmates

who are eligible to be released on the aforesaid parameters.

31. I wish and hope that the Jail administration as well as the

Government administration will gear up and swing into an action

without further delay having regard to the dire urgency in the

matter.

Thanking you. 

Yours faithfully, 

S.B. Talekar, 

Advocate 

Copies submitted to: 

1. The Additional Chief Secretary, General Administration

Department, Manatralaya, Mumbai-32.

2. The Hon’ble Minister, Department of Home, Mantralaya, Mumbai-

32.

3. The Hon’ble Chief Minister of Mantralaya, Mumbai-32.
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