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ion of the 1i"i‘iEri:',.u' petition of the Petitioner,

F the u-'ﬂjg:f' ner ‘ﬁ|Ed urgent application under
he |~:[§jn1“': to Iﬁfnnﬂatinn Act, 2005 before the
--wi.-:1-.'_:1--'_1:r'i"if?'="-"‘;?:n~'3 ically the Hon'ble president of

“'qu_t:";' Affairs, the Lieutenant Governor of

of --".'fi%F"'E'I"-’*fI'rZ‘E?fﬂﬂ Home Department of the Govt. of

ni. < Jr"! .;’e the RTI applications Ti filed before the

dresident, Ministry of Home Affairs, Hon'ble Lieutenant

r and Department Govt of NCT of Delhi 1S

xure P9-( 755 o FE)

Being aagrieved by the dismissal of his mercy petition

ing no other efficacious remedy but this Hon'ble Court,

L= 1

-t

stitioner is filing the present writ petition on the following

sach of which are pressed in the alternative and

el
.

;,--'-,rT_l-'z;' to each other.

GROUNDS

or that the right to life under Article 21, along with all its other

L]

guarantees including procedural fairness inhere even In death

enced prisoners, and are to be observed at every stage,

last breath of life (7riveniben v. State of Gujarat

para 60). Even after the mercy petition has
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‘the Constitution. (Shatrughan Chaufiar,

Slch access to documents must also be

Petitioner’s counsel o ascertain if the

s Petitioner under Article 21,
-4 that Courts have routingly allowed the

of the materials placed hefore the President for

icial review under Article 74(2) of the Constitution
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HHON IS submitted, the personality, age, conduct of

=

risoner in i_’ﬂ ~Is informed to the constitutional

Y oy B _-;-:.': 5 ".

S5 ..-.. ¥
dame are F'L:L for the protection under Article 21

: if=1="Ta :i1 - i
ANteed to the convicts. The Hon'ble Court has the

WEF 0 grant commutation on the basis of supervening

Jircumstances which cannot be discovered without a due

preciz don of the documents in the original file of the

: “ "

| Petitioner therefore wishes to reserve the right to make

ailed submissions on fact and law until the disclosure of

the material including the original file regarding the
""""" However, to aid this Court, the relevant
judgements regarding the various grounds of challenge to

percy petitions are highlighted in the next section.

That the Supreme Court in Epuru Sudhakar vs. State of
lndhra Pradesh (2006) 8 SCC 161 further clarified the
ve of judicial review of mercy powers in the Constitution.
held that the President or the Governor’s power under

icle 72/161 can be impugned on the following grounds:
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NE order has been Passed without dpplication

T mind;

- the order is mala fide;

~et € Order has been passed on extraneous or
| S '.f.|l-.-._.':-,.i-_-.-.'i.r:-.- = =

Wholly irrelevant considerations;

Nat relevant materials have been kept out of

onsideration:;

€) that the order suffers from arbitrariness.” [Para 34]
upreme Court in Epuru Sudhakar (supra) minutely
#the procedure adopted in grant of mercy by the
10r, including the various officers whose views were
) into consideration and placed before the Governor.
g the concerned officers, three district level officers
2INg the Superintendent of Police, the District Collector

nd the District Probation Officers’ views were taken. The

ourt concluded that the District Collector was required to

nduct an independent inquiry and could not have relied

on the views of the other officers. [Para 55] The power
F judicial review therefore extended to ascertainment of
he conduct of all officers prior to placement of material

before the Constitutional authority. In the instant case, the

same can only be examined by exam
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relevant considerations regarding judicial review

ent to this case can only be pleaded upnn a disclosure
of the original file of the Respondents which can explain the
‘conduct of all officers in the preparatinn,

placement and
‘considerati
‘consideration of the MErcy petition by the constitutional
authorities under Article 72.

L. The counse for the Petitioner has approached the
Respondent authorities i, the Honble President, the
‘Hon'ble Lieutenant Governor, the Ministry of Home Affairs

and the Department of Home, Govt, of NCT of Delhi under

to Information Act, 2005 and filed RTI

applications requesting for records pertaining to the

rejection of his mercy petition by the aumnnﬁes However,

ince the same have not been replied to, the Petitioner is
approaching this Hon'ble Court for the same as without
‘access to records, the Petitioner cannot exercise his right
under Article 21 of the Constitution of India and cannot
agitate his claim against the rejection of the mercy petition.

ILLEGAL SEGREGATED/SOLITARY CONFINEMENT OF

THE PETITIONER

). In Sunil Batra v. Union of India (1978) 4 SCC 494 it was held
that solitary or single cell confinement prior to rejection of

petition is unconstitutional. In that case, the Hon'ble

Ubreme Court had occasion to examine the import of Section
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30 of the Prisons Act, which provides that all prisoners under

i =

(e

separate cell . It was observed that “a// that it connotes is that
in a cell where there are a plurality of inmates the death
sentence will have to be kept separated from the rest in the
same cell but not too close to the others. And this separation
can be effectively achieved because the condemned prisoner
will be placed under the charge of a guard by day and Dy

A" (Para 93). It was further held that even this form of

confinement “apart from all other prisoners” under Section 30
of the Prisons Act is only applicable on death row prisoners only

when their mercy petition is rejected. After that they attract the

custodial segregation specified under Section 30(2) (Para 197A-

5).
* For that the Petitioner has admittedly been kept in illegal

confinement, for a period of over one year. This is borne

out by the response of the Central Jail, l'ﬁhar dated

14.01.2020.

L. This confinement is contrary to Sunil Bara’s case and this
Hon'ble Court in Ajay Kumar Pal v. Union of India (2015) 2

NSrc 478 commuted the sentence of death to life

imprisonment /nter aiia on grounds of solitary confinement.

‘
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titioner does not have access to any document that

=
2

the Iif'_,i,ﬁ,:,j:i his confinement in Tihar Central
ﬁlr@]ﬁ ember 2012 except the reply of the
Sentral Jail. For the purpose of understanding the
and duration of illegal solitary and segregated
u¢}¢»* upon the Petitioner, this Hon'ble
ad to kindly call for the Bandhi register and/or
register/document that marks the daily

as well as the time of number bandhi and

li (in time and out time from prison cell) for

ating the nature of the Petitioner's confinement.

has been subjected to relentless and

ating torture while in police custody and in Tihar
Prison, starting from the day of his arrest. As stated
/ petition, repeated torture was inflicted upon

soner in Tihar Central Prison by prison officials and

ites. A detailed narration of the Petitioner’s

of physical and mental torture and its impact on

arcy. petition. For the
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O life imprisonment. In that case, the Hon'ble

SO Eeat amounts to torture which is a violation of

f and ‘.fH efore is a ground for commutation of the
ICE (paras 60, 61, 88, 90). 1t is also pertinent to

‘H’f“u reme Court has held that the prisoner

eath is not required to prove the “actual harm

the delay” in deciding mercy petitions. While

2 death sentence imposed on convicts responsible

T
—\ =t

ssasination of Former Prime Minister Rajiv Gandhi, the

Court of India held in V. Srikaran v. Union of
# SCC 242 Para 21 that, "There is no obligation on
ORIt to aemonstrate specific ill effects of suffering and

) liis mind and body as a prerequisite for commutation

ice of death. ”Based on these decisions of the Hon'ble
, various forms of physical and mental torture
the Petitioner with impunity by the police and
pinistration, over the last 7 years of his incarceration,

) a violation of his right to life under Article 21 and is

1 for commutation of his death sentence to life

ment.

te of Madhya Pradesh v. Shyamsunder Trivedi (1995) 4

262 while deciding a criminal appeal against police
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3 case ;'i_i";mn 'lh_g Custodial death, the Hon'ble
VT Fr,_rh;:% .l - 1 LL|
| ..;am.L.!.-fqu - exaggerated adherence to and

2 7 D
ubt _‘;""w L?j' should not be done in cases

Custodial torture. The Hon'ble Court agreed with the
iendation of _'#f;;EliBth Report of the Law Commission
tifinjury is caused while in custody, the court
L Was caused by the police officer, unless
. It further added that, "courts are also
Ve a change in their outlook and attitude,
ialiy il cases involving custodial crimes and they should
e sensitivity and adopt a realistic rather than a

fical approach, while dealing with the cases of

fcrime.”( Para 18)
tioner has developed serious physical and mental
blems due to the torture and cruel, inhuman and

] treatment that has been repeatedly inflicted upon

jhar Central Prison. In his mercy petition, the Petitioner

hed the following forms of torture and cruel, inhuman
ing treatment, inflicted upon as an undertrial as well
s conviction and imposition of the death sentence:

a. Physical assault on several occasions by groups

of inmates or prison officials either either using
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Sticks, rods, leather shoes, blades or through
¥
KIcking and punching using limbs;
! * i f ] « BRI R '.‘ " " a [
J. Confinement in a small cell with unhygienic

conditions such as forced excretion within the

24*7 lighting;
. Choking the Petitioner's neck;
L Urination on the Petitioner’s face;
'+ SPitting on the Petitioner’s food;

:”{i-;‘.ﬁ“z.’rf?' water over the Petitioner's blanket and

clothes during winter;
g. Verbal harassment and threats;
Solitary confinement fn;r different durations
0 the above-mentioned forms of torture inflicted on the
Dy the jail officials in Tihar Central Prisons and other
he Petitioner has suffered irreversible physical and

zal trauma. A brief history of the medical records

/ the impact of that torture on his physical and

are as follows:
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and “pain and swelling” at "“right hand wrist .

joint”, “right side elbow joint” and “right side 2
ankle joint”. The Medical Officer further referred / -
the Petitioner “to Chief Medical Officer In-Charge ~
of Deen Dayal Upadhyay Hospital”. ,r’ 1!
An Outdoor Patient Ticket of Central Jail Hospital &

Tihar dated 1.12.2015 noted that the Petitioner [/
was suffering from “decreased appetite” and | .

“pain in right elbow”. The Medical Officer s

prescribed the medicine “Cyproheptadine” for

T

increasing appetite. 0
An Outdoor Patient Ticket of Central Jail Hospital e
Tihar dated 8.01.2016 noted that the Petitioner
was suffering from “decreased appetite, 2-3

instances of vomiting and burning micturition”.

He was prescribed medicines “Norflox 400mg,

R

Vitamin C, Cyproheptadine, Buscopan and syrup =
Alkasol to be mixed with 10mg of water”, J
An Outdoor Patient Ticket of Central Jail Hospital

Tihar dated 23.07.2016 noted that the Petitioner

was suffering from “swelling and pain” in hand

and was prescribed medicine “Tramadol” OD and

“Clonazepam 0.5mg” x-x-1 for five days and also

referred to “psychiatry”.
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e. On 18.08.2016, the Petitioner was found to be
suffering from “pain i right ‘hand” and was

to continue the same treatment as of

On 23.08.2016, the Petitioner was found to be

gLr

nres

rescribed medicine “Voveran” (S50mg) 13 023

_______

sul ered ]“"pain in right elbow" for which he was

<o treated at Deen Dayal Upadnyay Hospital.
i

The Petitioner Was prescribed medicine

vwEluoxetine 20 mg” (1-x-x), “Clonazepam 0.5

“Jltracet” and “CA 500”. The

mg”. (1-x-1) and

= N E

i r ..---'..'.“' YA s -_.-"-l-' LT -
| Ty sTintE e taml=
| | b n ! L Nl |
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“pygesic MR, “Calcium”, and
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U9.2016, the Petitioner was taken to the
OSPital of Jail No. 8/9, where he was found
“Pain”, “tenderness” and “swelling” in his
IEEIBOW” and he was prescribed to continue

treatment as prescribed on

20.10.2016, the Petitioner was taken to
Jail Hospital, where he was found to
Injury on his elbow including a deformity

was referred to Deen Dayal Upadhyay

SpItal for further opinion,
5.12.2016, the Petitioner was found to have

din"” and “deformity” in “right elbow” and also

psychiatry illness”. The Petitioner was
escribed medicine “Diclo SR” 1 tab, “Rantac” 1

) and "Brux gel”, and was referred to the

=cialists of Ortho and Psychiatry.
20.03.2017, the Petitioner was found to have
| "wound on head” and was prescribed medicine
"Augmentin”, “Rantac” and “Brux Gel".
On 13.10.2017, the Petitioner was referred to
Deen Dayal Upadhyay Hospital for orthopedics
advice and he was prescribed medicine Dido,

Serratiopeptidase and Rantac for one week.
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.12.2017, the Petitioner was found to have

gh” for past two weeks, “fever” at night and

" of “Pul Koch’s” disease, and he was
SCribed  medicine "Amoxiclav”, “Pantop”,
LCZ5, "syrup Bomex” and “Paracetamol”.
UN 30.01.2018, the Petitioner was found to have
Physical trauma & injury to right thigh and

r

» and was prescribed injections and

€dicine “Diclo” and “Serratiopeptidase” for five

yS.
10.04.2018, the Petitioner was taken to
2ntral Jail Hospital Tihar with a complaint of
pain in right side of back” which gets “severe”
at "night” due to a history of having suffered
trauma” after a “knife” attack in “2015”. The

Petitioner also complained of “difficulty in

breathing” and was prescribed medicine “Brufen
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SR e e
F. Oni21.

Pain in right elbow and decreased sleep. The

Was prescribed “Ultracet” and

“Rantac’, and was referred to senior psychiatrist

| view of drug dependence (he was being
prescribed “Tramadol”).

O 26.12.2018, the Petitioner was taken to

entral Jail Hospital Tihar where he was found to
1ave suffered “pain” on “right knee” due to a

fysical “trauma 6-7 days” back. The Petitioner
was prescribed medicines including
“Serratiopeptidase” and “Rantac”.

. On 04.01.2019, the Petitioner was taken to
Central Jail Hospital Tihar where he was found to
have suffered “multiple clean cut incised wound
and present over right arm and forearm”. The
Petitioner was prescribed medicines.

_An undated medical record shows that the
Petitioner was taken to Central Jail Hospital Tihar
and was diagnosed with “right elbow pain” due

to a “history of injury” in “right elbow”. The

petitioner was prescribed medicine “Tramadol”

" \
and “Rantac”.




il

i '.lical record shows the Petitioner

i
was taken to Central Jail Hospital Tihar and a

“backache” was diagnosed. The Petitioner was
prescribed  medicine “Calcium 500mg” and
“Voveran SR” for six days and was also referred
to “senior psychiatrist”.

W. An undated medical record notes that the
[;1 suffered “pain in right elbow & right
ankle” due to a “physical assault”. The record
notes upon “orthopedic examination (Q/E) that
‘elbow & ankle” had “swelling” and “tenderness”.
It iS pertinent to note that this record has
mentioned another “trauma” which took place "8
months back” which resulted in “dislocation
(posterior) of radial knee” and “ankle sprain”.

v An undated medical record of Deen Dayal
Upadhyay Hospital states that the Petitioner
cuffered a “physical assault” resulting in “CL lil

over 2x1cm” of “frontal bone”, “pain, tenderness

and swelling over right elbow and thumb”. It is

pertinent to note that the record has referred to

an undated “trauma over right elbow” of the
petitioner which took place in 22015, The

Petitioner was prescribed to apply an above




iClum 500mg”,

“rom the above medical records, it is clear that there has been
' 5-=!_:5;5i.%iiél__'-f:'f}'-- Of physical assault that was inflicted upon the
Petitioner. On several occasions, the Petitioner has also
reported severe injuries on his head, back, right thigh, right
arm and knee which are unexplained. In light of the Petitioner’s
arrative in his mercy petition of repeated torture by prison
fficials and inmates at Tihar Central Prison, and as per the
directions of the Hon’ble Supreme Cc;url:, these injuries must be
sumed to be a result of physical assault inflicted upon the
tioner, unless proved otherwise. It is also pertinent to note

etitioner was referred to the psychiatry department

occasions and has been prescribed psychiatric

the torture and cruel, inhuman and degrading

4 - . o " . -
.
t that was inflicted upon the Petitioner with impur
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the Hon'ble Supreme Court in Shatrughan

......

e death sent:

B s i
nprisonment.

MENTAL ILLN

submitted that this is a violation of the
etitioner’s :i?';':':_f t to life and to live with dignity under Article 21

he Constitution and must therefore be considered as a

commutation of his death sentence,

____________

mental conditions
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jon of “mental iliness” is provided in the

 that these legislations guarantee the right

ertinent to no
) live with dignity for persons suffering from mental illness

ttal Healthcare Act, 2017) and mandates

1 '.':., 4 F;-T --:;.--;__' &,
ST10N [l Nlan

sure the realisation of this right for those |

Chata Fa o
(e State o e

nith this disability (Section 3(1), Rights of Persons with

"

Disabilities Act, 2016).

rison Rules, 2018 also have special procedures
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iovernment 'i":'_;':;;;':’- Since the Petitioner's
" been ;:..-_:.;.j_'-;,'-.-;.;;j_;:;;-:'é.::}a' the r:umplete_ mental health,
featment, counselling and psycho-social support
he Petitioner, the same are required to be called
determination of this petition. Further, all
ondence to Inspector General in this regard and
INion - on reémoval of the Petitioner from the Tihar
@l Prison must be called for as well for the

on of this Petition.
595 of Delhi Prison Rules, 2018 also states that
IErS on death row are prone to deteriorating mental
ieaith and therefore, “there should be regular mental
Nealth evaluation and appropriate medical care should be
given u. those in need”. A brief history of the relevant

records which reflect that the Petitioner was receiving

medication for mental health issues is as follows:

a. The Outdoor Patient Ticket dated 01.12.2015 of

Central Jail Hospital Tihar also noted that the

Petitioner was suffering from “decreased

appetite”. The Medical Officer prescribed

“Cyproheptadine” for increasing appetite and to
be referred to psychiatric.

b. An Outdoor Patient Ticket of Central Jail Hospital

Tihar dated 23.12.2015 noted that the Petitioner
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2ring from “périnrblta’l

e

nentation”, “declreased sleep”,

2 fuminative thoughts” and “irritability”.
a5 prescribed “multivitamin B complex
“Dythe Senior Resident Doctor (Skin) but

Ment prescribed for other symptoms.

1 06.01.2016, the Petitioner was diagnosed

“Adjustment Disorder” and “decreased

. The Petitioner was prescribed “Zolpidem

g (x-x-1)", “Quetiapine 100mg (x-x-1)" and

[az /mg (x-x-1)" for two months.

he Outdoor Patient Ticket dated 08.01.2016 of

entral Jail Hospital Tihar also noted that the

Petitioner was suffering from “decreased
appetite” along with “2-3 instances of vomiting”
and “burning micturition”. The Petitioner was
prescribed “Norflox 400mg”, “Vitamin C”,
“Cyproheptadine”, “Buscopan” and syrup

“Alkasol” to be mixed with 10mg of water.

e. An Outdoor Patient Ticket of Central Jail Hospital

Mhar dated 13.01.2016 noted thﬁt the Petitioner

was suffering from “decreased appetite” and

“headache”. He was prescribed “Albendazole

.Iﬂ_.

r W ; "
", “Multivitamin
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and  “Sodium  Valproate” for 3 days. His

Prescription  of “Zolpidem 10mg (x-x-1)",
“Quetiapine 100mg (x-x-1)" and “Mirtaz 7mg (x-

L=1)" was also extended for two more months.

» On 04.02.2016, the Petitioner, was prescribed to

continue " psychiatric medication of Zolpidem
LUmg (x-x-1), Quetiapine 100mg (x-x-1) and
Mirtaz 7mg (x-x-1) for 2 months.

N Outdoor Patient Ticket of Central Jail Hospital
lihar dated 16.06.2016 states that the Petitioner
Was prescribed to continue the medicines Mirtaz
7.5mg (x-x-1), Zolpidem 10 mg (x-x-1) and
Quetiapine 100mg (x-x-1) for two weeks.

h. On 06.08.2016, the Petitioner was found to have

suffered “self inflicted injuries” including an

“abrasion”.

i. On 24.08.2016, the Petitioner was admitted to
Deen Dayal Upadhyay Hospital after his attempt
at “suicidal hanging” and was discharged on
26.8.2016. The Petitioner was prescribed
Fluoxetine 20mg (x-x-1), Clonazepam 0.5mg (1-

x-x) and the Jail was suggested to follow suicide
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[ On 03.09.20 d!w' Petitioner was diagnosed to
: nu from “depression”, “decreased
jetite” and “weakness”. The Petitioner was
srescribed protex powder.
n 07.09.2016, the Petitioner Wwas prescribed
edicine “Fluoxetine 20 Mg (1-%-X)"
epam 0.5 mg (1-x-1)" “Ultracet” and "Ca

e Petitioner was prescribed 0 continue
same treatment oOn 09.09.2016 and
4.09.2016.
16.09.2016, the Petitioner was prescribed
Sluoxetine 20mg for fifteen days.
- On 24.09.2016, the Petitioner was taken TO

Central Jail Hospital with a complaint of

vwdecreased appetite” and the. Pefitioner was

prescribed to continue the same treatment as

dated.
_ On 26.09.2016, the Petitioner was prescribed the

medicine Clonazepam (0.5mg) for 15 days after

his psychiatry diagnosis.

2.2016, the petitioner was also found to

o. On 13.1
etitioner wWas

o a “psychiatry illness”. The P

=i
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“Rantac” 1 ta -_::u',r.z_g"f gel”, and was referred
secialists of Ortho and Psychiatry.

30.01.2017, the Petitioner was taken to Deen

Dayal Upadhyay Hospital with a history of “food

Strike since 4 days"” resulting in “weakness”.

on 20.03.2017, the Petitioner was found to have

“thought disorder” and “high mental functioning”

/as prescribed medicine “Mitraz 15 mg (x-x-

| “Clonazepam 0.5mg (x-x-1)" for 2

On 22.03.2017, the Petitioner was found to have
laints of “decreased sleep” and “headache”,

I was prescribed medicine “Amitriptyline 25

I
e o

)n 23.06.2017, the Petitioner was found to have

“decreased sleep” and was recommended to

continue the same treatment dated 30.05.2017,
medicine  “Methylcobalamin ~ 500gm”  and
“Methocarbamol” in addition to a “psychiatric

review”.

t  On 08.07.2017, the Petitioner was found to have

“decreased sleep” and Was recommended to
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u. On 12.07.2017, the Petitioner was found to have

“decreased sleep” and was recommended tO

continue the same treatment as 30.05.2017 in

addition to the “psychiatric review” and medicine

“multivitamin”.

. On 10.02.2018, the Petitioner was taken to the

emergency unit of Central Jail No. 2 where it was

recorded he was diagnosed with “physical

assault” and ‘“disoriented behavior”. It Wwas

recorded that he was brought with alleged

history of “self inflicted injuries” - “|acerated

i
3
-

superficial wound 2cm on right side of head

(right parietal  scalp)”, “swelling” and

“tenderness” in “right forehead” and “right

shoulder”. He was prescribed injections.

_On 20.04.2018, the Petitioner was found to have

“weakness” and he was prescribed “multivitamin

syrup” and "D3 capsule”.

 0On 21.04.2018, the Petitioner was also found to

d sleep”. The Petitioner was

have “decrease

prescribed medicine “ltracet” and “rantac”, and

was referred to senior psychiatrist in View of

e was being prescribed

drug dependence (h

+rramadol).
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y. On 29.05.2018, due to complaint of cough and

wges of appetite”, the Peftitioner Was

recommended medicine Azithromycin 500 M9,

Cetirizine 10mg, Digene 1 tab and SY™UP

Bromhexine 2 tosp -

- On 17.07.2018, the Petitioner Wwas taken O

Central Jail Hospital Tihar with complaints of

and “anxiety” and Wwas

treatment

“decreased sleep”

recommended to continue the same

as 10.07.2018 and be referred to @ psychiatrist.

Z. Based on the above medical records, the Petitioner has been on

psychiatric medication and was diagnosed with Adjustment

and was prescribed Mitraz (antidepressa

of antipsychotic medicing,

Disorder, nt), Zolpidem
(sleeping pill) and a lose dose
Quetiapine, which is also used to treat depression. As per the

the American Psychiatric Association, Diagnostic

fifth edition of

and Statistical Manual of Mental Disorders (DSM-5), Adjustment

disorder is a cluster of symptoms, the onset of which Is in

5 stressful event where the individual experiences

response {0
expected. Adjustment

more stress than would normally De

or anxiety and are

disorders can occur with depressed mood,

N 2ssociated with an increased risk of suicide attempts.” (DSM-5,

Page 287).
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AA. On 03.09.2016, the Petitioner was further diagnosed with

depression and was prescribed antidepressant (Fluoxetine) and
anxiety medication (Clonazepam). In the Petitioner’s psychiatric

records, the most common symptoms recorded Were

“decreased appetite”, “decreased sleep”, “repefitive ruminative
thoughts” and “irritability”. In addition to these, documents

dated 06.08.2016, 24.08.2016 and 10.02.2018 show multiplé

attempts of suicide and self harm by the Petitioner.

BB. The diagnostic guidelines of 'The ICD-lD_C'lasﬁiﬁcatinn of
Mental and Behavioural Disorders’ by the World Health

Organisation, accepted as a diagnostic manual under Section 3

of the Mental Healthcare Act, 2017, defines a "Severe

depressive episode” as when Ysufferer usually ShOWS

considerable distress or agitation, unless retardation Is a

marked feature. Loss of self-esteem oOr feelings of uselessness

or guilt are likely 10 be prominent, and suicide is a distinct

danger in particularly severe cases.”

CC. The Petitioner's Ssymptoms of anxiety and self-harm

indicate considerable distress. The Petitioner has expressed

celf-esteem,  USelesSSNESS, guilt and

feelings of low
burdensomeness in his MErcy petition. These, along with

multipe instances of self harm and suicide indicate that the
e Depressive Episodes’ during

Petitioner suffered from ‘Sever
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ceration in addition to persistent

islative policy on treatment of

th mental rﬁl?mss, the Hon'ble Supreme Court in
ete lﬁfﬁﬁl the death sentence Of
eath who had developed mental

i. ilinesses during the period of incarceration. In

R [ = NN P AT SPE - =1 P 1AM i [
 row convicts DEIOIC LS Vvl LA
o~ o e — r - g tx

truaghan Chauhan (supra), two of them had a

| illness and this factor was considered by the Hon'ble

Court while commuting their sentences.
e --.-_.a..--l""
I

In/ m'"r“;- X v. State of Maharashtra (2019) 7 SCC 1,

or "‘ ipreme Court held that mental illness which
ost-conviction should be considered as a ground

ion. The Honble Court held that, "It is

us to understand the phenomenon of post-

rental iliness. As the phrase itself suggests, it is

being proven guilty, that the “convict has

N cirh illneee Tt S WE”'BCkn{}Wledged fact
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throughout the world that, prisons are difficult places to be

memﬂd Health Organisation and the Inltarnatlﬂnal Red

Cross, identify multiple circumstances such  as

overcrowding, various forms of violence, enforced solitude,
cy, inadequate healthcare facilities, concerms

lack of priva
N
about family, etc., can take a toll on the mental health of

the prisoners. DL :':r- the prevailing lack of awareness about

 Dr '; ers :EE\’E{ no recourse and their

------ yof mﬁﬁ”ﬁ .IEasses W prisoners

\ccused X, Para 77)

While rEIteratmg the right to live with dignity for

-r}'—"ﬂ |
prisoners with mental iliness, the Hon'ble Court also notes

hat, “The right to dignity of an accused does not dry out

‘J‘ II

vith the Judges' ink, rather, it subsists well beyond the

Qfétes and operates until his last breath. In the

" of mentally il prisoners It IS pertinent to mention

' ﬁﬁ;%éectinn 20(1) of the Mental Healthcare Act, 2017, Act

10 of 2017, explicitly provides that “every person with

mental iliness shall have @ right to live with dignity

O

- “(Accused X, Parg 58) .
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GG. In Md. Mannan @ Abdul Mannan v. State of Bihar

Review Petition (Crl) No. 308 of 2011 decided on

14.02.2019, the Hon'ble Court held that “mental iliness is a

relevant factor which warrants commutation of death

sentence to life imprisonment”, In this case, based on the

psychiatrist’s report that the accused might be sufferind

from “organic (neurological) and/or mental health issues’,

the Honble Court commuted the death sentence while

deciding the review petition.

HH. Based on the above decisions of the Hon'ble Supreme

Court, it is clear that if a prisoner sentenced to death

develops a mental illness during his period of incarceration,

then that should be considered as a ground for

commutation of the death sentence. It IS humbly submitted

that the Petitioner was given access to his medical records

his Special Leave Petition and Review Petition had

only after

been decided by the Hon'ble Supreme Court. Therefore, so

no court has considered the Petitioner's mental health

far,

appropriateness of the death sentence

while deciding the

imposed on him.

[1. Given the brutal forms of physical and mental torture and

cruel, inhuman and degrading treatment that the Petitioner

suffered during his incarceration, ne developed mental

ilinesses, which also led him © attempt suicide and inflict
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“self harm on several occassions. Further, in paragraphs 32

-mercy petition, the Petitioner narrates that he
ve adequate healthcare either, which would
ed his mental illness to persist or worsen.

light of the decisions of the Hon'ble Supreme

n in Tif Central Prison as per the

(supra) has further clarified that judicial review in such
cases alsa extends to an examination of supervening
Q umsi‘:a ces such as inordinate delay, mental illness and
fga];g:_:;cg:_'_t_a'_'u_|;aI lapses, which are infringements on the right to

-------

life of the prisoner on death row, and entitle the prisoner

y commutation by a constitutional court.

The Supreme Court in Shatrughan Chauhan (supra)

has referred to criteria set out by the Union Government by
way of circular which refers to relevant material for

determination of mercy petition. Relevant considerations
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include age, fixation of responsibilities etc. [Para 55-56] The
Court has also referred to procedure published by the
Ministry of Home Affairs regarding handling of petitions for
mercy in death sentence cases [Para 98, 98.2, 99.2] Only
upon the detailed perusal of the original file of the
Respondents, the Petitioner can ascertain whether the

procedure as set out by the Ministry of Home Affairs has

been duly followed.
LL. Further, the Supreme Court in Shatrughan Chauhan

(supra) set out guidelines [Para 240] for disposal of the

mercy petition, and upon examination of the original file of
the Respondents, the Petitioner would be in a place to
argue whether such guidelines have been followed.
Guideline 3 and 4 also cover the procedure for providing
legal aid, ensuring procedural compliance, communicating
the decision of the Governor etc. [Para 240, Paras 261-263]

MM. The Petitioner seeks to make detailed submissions

with respect to relevant grounds of judicial feview in the
instant case which can only be made after the disclosure of
materials placed before the President for consideration

along with the Petitioner’s mercy petition. The disclosure of
the documents except the factum of advice by the final

o L Ministry or Department in this
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case) to the Petitioner is therefore necessary for arguments

in the instant case, and the same are prayed for.

BIAS AND NON-APPLICATION OF MIND

NN. It is submitted that public statements made by several
ministers in the Council of Ministers in the Delhi
Government as well as the Union Government reflect that
they strongly support the execution of the Petitioner and
had therefore, pre-judged the outcome of his mercy
petition, even before it was filed by the Petitioner. A few
examples of these reported statements are provided below:

a. An article published on 07.01.2020 by
Republic World reported a statement by Ms.

Smriti Irani, Union Minister for Women and

Child Development as follows, "Smriti Irani
speaking about Nirbhaya's parents said,
'Knowing them personally, I know the ordeal

they have undergone to ensure that justice Is

done to their daughter and their family and
bring this whole case to closure, at least
Judiicial closure. I can only say this that the
family has had hopes pinned on the Judiciary
to ensure that the rapists do not take undue
advantage of the procedure and I am hopeful
that the justice that has been delivered today
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order copy with me but let alone as a

minister. as a woman, as a_[mother, I can

understand _the sense of_relief the mother

feels today who has fought for justice for her
~ Geughter. In my association with the

Nirbhaya family, her mother particularly and
her father, I saw them shed tears of
frustration. There are wounds which will take
time to heal. She has partially got the justice
she sought from the court as there cannot be
a complete justice as she has lost her child.

Today, the verdict that has been pronounced,
I think irrespective_of people’s ideology or

their politics or the governments they have
served.in, as a nation today, there is a sense

of somewhere, a_national satisfaction that

yes, Justice though delayed has not been

denied to this family.”
_An article published on 14.12.2019 by the

Daily Pioneer reported the statement of Mr.

Arvind Kejriwal, Chief Minister of Delhi, "Al

remaining formalities to carry out the capital

punishment swarded to the convicts should




 mercy plea in the last 2.5 years?”
e published on 16.01.2020 by India

reports that Mr. Manish Sisodia,

v Chief Minister, Delhi responded to the
ions of delay in execution by the Delhi

rnment raised by Mr. Prakash Javadekar

ng that, "Javadekar ji the police s under

, the responsibility of law and order Is
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HY

You and you are blaming us? Please don't
stoop so low on 3 sensitive jssue. This is a

clear attemnpt to instigate people. I want to

€. An article published on 17.12,2019 by the
India Today reported the statement of Mr.
Arvind - Kejriwal, Chief Minister of Delhi

responding to the allegations of delay by the

Union Minister Mr. Prakash Javadekar, "Alf
the work that was under the Delhi
government was completed by us within
fours. We never delayed any work related to

this case. Delhi government hardly has any

role in it. We want convicts to be hanged at

the earliest.”

00. Considering the above statements, it is humbly
submitted that the “aid and advice” tendered by the Council

of Ministers of Delhi to the Lieutenant Governor under

Article 239AA(4) or by the Council of Ministers in the Central

Government to the President of India under Article 74(2) of



yplication of mind on the part of the President.
also be considered in light of the hurried rejection
rcy petition by the President on 31.01.2020, within
rs of filing of the Petitioner's mercy petition.
yre, the decision of rejection of Petitioner’s mercy

is malafide in law and therefore, violates the letter

spirit of the Constitution.
That the Petition has been filed bonafide and in the

srests of justice.

That the Petitioner craves leave
the above grounds at a later stage,

uments and file notings are available

to add, alter or

amend any or all of
when the complete doc
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14. That no such petition has been filed earlier before this
Hon'ble Court or pending before this Hon'ble Court.

PRAYER
The Petitioner humbly prays that this Hon'ble Court may be
pleased to:

a. Issue an appropriate writ declaring the order of the
President rejecting the Pefitioner's mercy pefition
to be unconstitutional and bad in law; and

b. Commute the sentence of death imposed upon the
Petitioner to life imprisonment; and
c. Pass such further or other orders as this Court may
deem fit, in the interest of justice.
AND FOR THIS ACT OF KINDNESS THE HUMBLE
PETITIONER AS IN DUTY BOUND SHALL EVER PRAY

SADASHIV
Wvorn 9590
) HD Advocate for the Petitioner
DA AP SIN4K, ADV
MR- NP SINGH, ADV
M5 GEETA LHAVRAY AP
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