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' also filed a review petition, Review Petition (Crl) No. 671-673 of
2017, which was dismissed vide order dated 09.07.2018 of this
Hon’ble Court.

2. That the Petitioner was convicted by the Additional Sessions

Judge, ttgruugh judgment dated 10.09.2013 in SC No.114/2013.

Vide order dated 13.09.2013, the Petitioner was sentenced to
death for the offence under section 302 of the Indian Penal Code.
3. That the appeal preferred by the Petitioner and the confirmation
proceedings before the Delhi High Court came to be decided vide
judgn':ent dated 13.03.2014 and the conviction and sentence of
death were confirmed.
4, .The Petitioner is seeking to invoke the curative jurisdiction of this

Court on the following grounds:

GROUNDS:

A. Because the impugned judgment has been occasioned by
reliance on overruled law and that new and changed
circumstances would mean that non-interference with the
impugned judgement would result in gross miscarriage of Justice.

B. Because thejimpugned judgment is bad in law as subsequent
judgments of this Hon'ble Court have definitively changed the law

e‘n death sentence in India, alfowmg several convicts similarly
d as ‘the Petitioner to have their death sentence commuted

i ""f'_'nment. That this Hon'ble Court has commuted a

36
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[Navneet Kaur v. State (NCT of Delhi] {(2014) 15 5CC 155]
Reliance on tases subsequently overruled

. This Hon'ble Court has in paras 354 and 5032 has relied on
R&jendra FPralhadrac Wasnik v. State of Maharashtra, (2012) 4

SCC 37 to impose the sentence of death. However, Wasnik’s case
L]

has been subseguently overruled by this Hon'ble Court in
Rajendra Pralhadrao Wasnik v. State of Maharashtra (Review
Petition (Criminal) Nos. 306-307 of 2013 in Criminal Appeal Nos.
145-146 of 2011) through judgment dated December 12, 2018

and the sentence of death imposed was commuted to one of life

imprisonment.

J 1
_ Similarly, the impugned judgment at paras 503 places reliance on
the case of Mohd. Mannan v. State of Bihar, (2011) 5 SCC 317 to

come to the conclusion that the death sentence had to be

imposed on the Petitioner. However, this Hon'ble Court has

overruled Mannans case was overruled in Mohd. Mannan v. State

of Bihar (Review Petition (Criminal) No. 308 OF 2011 in Criminal

Appeal r*j::r. 379 of 2009, judgment dated February 14, 2019) and

the sentence of death imposed was commuted to one of life

imprisonment.
Reliance has also been placed at para 501 on the case of Ankush

Maruti Shinde v Gtate of Maharashtra, (2009) 6 SCC 667 to
ar .

‘ h on the Petitioner. However, this
; centence of deat
impose the
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case re = J : :
> was overruled by this Hon'ble Court in Ankush Maruti Shinde

| o v = 3 =iy ;
- State of Maharashtra (Review Petition (Crl) Nos, 18-19 OF 2011

f

in Cr : T ey _
Criminal Appeal Nos. 881-882 of 2009, judgment dated October

3] 2 3 a -
¥ U.lli'f'!i.:l I.']r-“j |.|1|._ Cds2 was lj”{'lr_l{n[.ll r“_ t]r! ll‘fr"l{h as a E-rpt'r'-l

criminal appeal. Upon concluding arguments in the criminal
appeal this Hon'ble Court through judgment dated March 5, 2019
— - - L -

acquitted all the a - ' = case
. ccused in the case and directed compensation

of Rs. 5 lacs to be paid to each of the accused. The reliance of
Isur:h case law in the Petitioner’s case is a travesty of justice and
| calls for a resentencing exercise to be undertaken in this case.
F. That the Petitioner was sentenced to death by this Hon'ble Court
through judgment dated 05.05.2017. However, after the
pronouncement of the impugned judgment there have been as

many as 17 cases involving sexual violence and murder in which

various three judge benches of this Hon'ble Court have commuted
the sentence of death. This corpus of case law has caused a
definite chanbe in the sentencing jurisprudence which requires
that the Petitioner’s case be reheard and the law laid down in

these cases be applied to therPetitioner’S case. The list of these

ceventeen cases is given below:

|

gr h Case title Brief facts .
No. .
{ |Babasaheb Marut Kamble v State of | Rape and murder of a 6
. I .

year old girl by a 52 year

Maharashtra (Criminal Appeal NO
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G. The IMpugned judgment o

Chare

led on the ludgment of o,
Tevree

I8 ey
State or W s

(1994) 2 scc 220, to Impose the
>€ntence of death

on the

Petitioner. (See Mukesh V. State (INCT or
Delty), (2017) 6 sce 1 paras 349 505)
i
\ This Hon'ble Court

In the case of

Shankar Kisanrao Khade Vs,
Stlate oF Maharastitrs (2013

) 5 SCC 546, while diacugsing the case

of Dhananjny Chatterjee at para 31, observed, “Prima facie, it is

Seen that criminal test has not been satisfied, since there was not

much discussion on the Mitigating circumstances to satisfy the
“criminal test”,

Death Penalty in the name of 'Collective Conscience’

H. That the Impugned judgment places erroneous reliance on the
{

Collective conscience of society. At para 486, it is held:"Tt is

expected of the courts to Operate the sentencing system as to

Impose such sentence which reflects the social conscience of the

society. While determining sentence in heinous crimes, Judges
L |

ought to weigh its impact on the society and impose adequate

|

sentence considering the collective conscience or society's cry for
Justice.” ‘
I. However, clear case law before and after the pronouncement of
: /|
the impugned judgment exists which finds such reliance
i

rroneous. Factoring of public opinion into the consideration of
= .

tencing was criticized by this Hon'ble Court in Santosh Kumar
sen

n Bari f Maharashtra (2009) 6 SCC
' Bariyar v. State o
Satishbhusha
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decision ,
=1L = '
of thie Hon'ble Court In Bachan Singh v State of Punjab

q [ = g =
[-I-Bl.}'] .ﬂ:l r'_'!il:_l: -4 Iﬂﬁf‘,gq] al Para ZU8 thre court el that ‘_1."""ﬁ1'.'|

after all alternatives have been

1
Penaity may be imposed anly

foreclosed. The Courd held:

“'ﬂ" real and |l|.‘t|‘.-|ﬂtr‘||__l concern for the -'_.|.|{_;|r||'r*'-' of human life
postulates resistance to taking a life through law's instrumentality.
That ought not to be done save in the rarest of rare cases when

i
the alternative option is unquestionably foreclosed.”

There has been no judicial response to explain as to why the

- alternative of life imprisonment without the possibility of parole
until the exhaustion of natural life is unquestionably foreclosed.
I

T[1i5 abdication of judicial duty to give reasons for the decision

and to address the arguments advanced before the court nas
caused a breach of the principles of natural justice and grave

prejudice to the Petitioner since this is a question of life or death.

It is most respectfully submitted that failure to consider the

contentions of the review petitioners 1s a violation of the

principles of natural justice and a patent error of law that has

resulted in a serious miscarriage of justice. [Indian charge chrome

vs. Union of India (2005) 4 SCC 67 @ Pr. 13 & 16]

The death sentence upheld Dy the impugned judgment further
ed by the Immense meﬂia frenzy and political

was occasion
he Petitioner, thereby creating

pressure surrounding the case of t
an atmosphere of prejudice against him. This has led to a denial
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i

Of natural justice. Compounded with the extreme penury of the
Petitioner and his family, this has led to a systemic bias against
the Petitioner. To eliminate systemic and political bias against the
Petitioner, it is imperative that this case be reheard in open court
by the senior most judges of this Hon'ble Court without the
m damocles sword of an execution warrént handing over the
proceedings.

R. That the Justice Verma Committee Report has advocated against
[
giving the death penalty for offences of rape and murder.

Similatly, the Law Commission’s 262nd Report on the Death
Penalty advocated for doing away with the death penalty for all
offences except terror related offences. However, this Hon’ble
ICDurt in its judgment upholding the death sentence on the

Petitioner has not engaged with the recommendations of both the

reports, as it has been swayed by the facts of the offence and the

media driven hue and cry around it.

S. The impugned judgment is in patent error of law for affirming the
death sentence on the Petitioner in such circumstances, and in
ignorance nf* the various mitigating circumstances that are in

favour of the Petitioner. The various mitigating circumstances in

favour of the Petitioner are enumerated below.
i

Young Age

I
The Petitioner’s young age has been erroneously rejected as 3

mitigating factor. The impugned judgement reported as Mukesh

b
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V. State ;
(NCT of Delhi), (2017) 6 scc 1 at para 498 holds that

"Even th
€ Young age of the accused is not a mitigating

Circumstance for Commutation to life”, This is In direct conflict

With the constitution bench decision of this Hon'ble Court in

Bachan Singh v State of Punjab (1980) 2 SCC 684 which notes at

para 206 that "The age of the accused. It the accused is young or

old, he shall not be sentenced to death.” Young age has been

noted to be of “compelling importance” at para 207. The

impugned judgment is thus in qonflict with the binding

observations of a larger bench decision.

The court has relied on judicial precedent to conclude that young

'age alone is not a mitigating factor. Reliance is also placed on
ﬂhananjby' Chatterjee v. State of West Bengal, (1994) 2 SCC 220

which has been doubted in Santoshkumar Satishbhushan Bariyar
v. State of Maharashtra, (2009) 6 SCC 498. However, the Courts
have not considered what the import of young age is or its
relevance in the present case as a mitigating circumstance.

Age of the Petitioners in the present case: It is clear from the

records {hat the Petitioner as well as his co-accused Pawan had

contested juvenility claims during the trial. The Petitioner's age

was determined to be around 19 years on the date of the offence

i.e. on 16.]12.2{112.
ned judgement has erred in not ap
hoth the individual responsibility or

: preciating the
W.The Impug

|
¢ jmpact of young age on
sed towards the crime, and also the

culpability of the accu



rehahi i
bilitateg 'S also a factor to be borne in mind.”
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AA. A 3 judge bench of the Supreme

Court in Shyam Singh @
i
Bhima v. State of Madhya Pradesh, (decided on Ist September

2016, CRIMINAL APPEAL NO, S69/201) In a case of the accused
\ being 23 years of age, found guilty of P‘iplu murder, has held that

ape IS one of the relevant factors in the determination of

dppropriate sentence, and thereafter COmmuted the death

Sentence of the accused to life imprisonment.

BB. That'even after the impugned judgment

Was pronounced,
, Séveral cases have found young age to be a strong mitigating
factor. This Hon'ble Court in Prahlad v, State of Rajasthan,

Criminal Appeals Nos. 17940-1796 of 2017, judgment dated

14.11.2018 commuted the sentence of death to life

imprisonment, In Raju Jagdish Paswan v. State of Maharashtra,

Criminal fﬂippea! Nos. 88-89 of 2019, judgment dated 17.01.2019,

this Hon’ble Court in a case involving the rape and murder of a

nine year old girl found young age to be an important mitiga:ting

factor.
(

CC, Therefore the recent judicial trend in cases concerning

, yound age as a mitigating factor indicates that the young age of
the accused is a very strong mitigating factor which further assists

'the claim that the accused is not beyond reform in the absence of
|

unquestionably foreclose the option of life imprisonment. While
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Young age’ ae d sole mitigating

g factor has been disregarded in
Certain judgements of

& Supreme C

OUrt, in the presemt Cases,
Owing

= accused
bable to reform, the young age

vant factor.

DD, That the Mitigating

factor of Young age was specifically

argued in favour of the Petitioner, as is evident in para 332 of the

Judgment which records the argument of the Ld.
Amicus curiae as "young age i

I5 @ mitigating factor and this Court

has taken note of the same”, However, this has not been

daddressed in the impugned judgment leading to 3 violation of the

principles of natural justice,

EE That while judgements by coyrts have considered young

d9€ as a mitigating factor

.2 3 B . 4
consideration in determining

not solely but as 3 factor of

the possibility of reformation, there

is scientific evidence (0 suggest that Young adults are |ess
|

neurologically capable of ascertaining the consequences of the

impulse-driven actions. This factor has not been considered in the
impugned judgement. o

FF.'  From a neurological/brain development perspective, ‘young

adults’ (ages 18-23/25) are at a similar impulse-driven stage of

the development of their brain as adolescents or persons with a

mental :'m::Jairment, as the frontal lobe of the brain, capable for

estricting impulses based on long-term moral aspirations or
I N

21
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= JOJeCtive assessment of the

[N order ive
to give fyl| effect to the ‘Individualize sentencing’

€Spoused | ' '
N Bachan Singh which would involye questions of th
2
nature of itati
Premeditation and the capacity of Premeditation in

youn '
g adults like the accused, a scientific analysis of the age of

th '
€ accused only aids the sentencing court in making a more

obieer : :
Jectivg analysis of the Circumstances concerning the criminal

[Scientific studies on ‘young adults”: Daui‘es, P. L., & Rose, 1. D

(1999). Assessment of cognitive development in adolescents by

means of neuropsychological tasks. Developmental

Neuropsycﬁuiugy, 15(2), 227-2 ; Sowell, E., & Jernigan, T.

. (1998). Further MRI evidence of late brain maturation: Limbic

volume increase and changing asymmetries during childhood and
‘adolescence. Developmental Neuropsychology, 14, 599-61]

l-fH. Therefore, the impugned judgment has erroneously not

recognized the distinction on the capacity of young adults, the

relative distinction between the ability of young adults to retain

impulse when compared to older adults. This factor has been

Cognfsed as mitigating by various judgments of this Hon'ble
re |
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Court and is based on
]

emplirical s¢ lentific evidence whle
I

h must be
applied in the present case.

Socio economic circumstances

II. The poor Socio-economic condition of the accused is an important
mitigating circumstance which needs to t

aken into consideration
by

the Court while sentencing, but in the case of the petitioner,
his Socio-economic condition was comple

tely ignored by the
Courts below.

J1.1In Santosh Kumar Satishbhushan Bariyar vs. State of Maharashtra

(2009) 6 SCC\498, the appellant was convicted and sentenced to

death for the kidnapping and murder of a man. While upholding

the appellant’s conviction, this Hon’ble Court commuted the death
{

sentence to life imprisonment. The Court considered that the

offence was committed for want of money as the accused were

unemployed and were looking for jobs, )

"The accused persons were not.crimi:}als, They were friends. The
qeceased was said to have been selected because his father was

rich. The motive, if any, was to collect some money. They were

“not professional killers. They have no criminal history. All were
unemployed and were searching for jobs. Further if agg of the
accused was a relevant factor for the High Court for not imposing
death penalty on accused No. 2 and 3, the same standard should

l
|| bE’E“ El[Jp”Ed tD thE case Dl tI e appE"aI t EISD WnNo wdas Ull"r"

d IIHHIEI. A ‘I.Il'] Zald
ran 1 n age. CCUSEd S.



/ Bar & Bench (www.barandbench.com) S7

S5,
r I i
N the Jessical Lall murder case, the convict Manu

Sha / :
.’ 'ma/Siddharth Vashisht was given life imprisonment and not

death sentence despite it being a brutal and unprovoked murder

of
J a defenceless woman. The convict was a very powerful person

| from a politicaj family,
\ T, This inequity of outcome between the Petitioner's case and

tf':nse mentioned above highlights the fundamental divide in the

criminal justice system where the Poor and the weak always
i "

suffer‘ the 'worst punishments, even when people from other

classes are guilty of offences that are barbaric and heinous. It

also indicates a systemic bias against the poor which has caused
i §

p:'ejudice against the Petitioner
Uu. That the death sentence as a punishment is
.disprmportinnately visited upon the poor and the marginalized.
This is highlighted by the Death Penalty India Report done by the

National Law University of Delhi in 2016 shows that 74.1 % of all

I
prisoners on death row were economically vulnerable, and more

than 60% were the primary earners of their families. This

highlights the previous point that there is a systemic bias and

disparate impact of the criminal justice system against the poor

and the underprivileged in death penalty cases.

Probability of reformation

W That Reformation is a necessary part of the rarest of rare

test and fas been expressly read so by this Hon'ble Court in
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refurmaric:-n_ As per

the ruling in Rajesh

Kumar this itself becomes
|"cur'nsl:a nce,

a mitiganng ci

Y'Y. This Hon'ble Court has emphasised the need for
PSychological ey

idence |n Chhannulal v,
{

State of Chattisgarh
(Criminal Appeal No. _lrlﬂz—lrlﬂlfznlﬂ, Judgment dated 28

November 2018)

L

this Hon'ble Court held:

"Without the assistance of such 3 psychnlugicaups.\;fchiatric

assessment and evaluation it would not be proper to hold that
[

there is no possibility or Probability of reform,”
|

The Court dig not “find that a Proper psychological/psychiatric
evaluation is done”, and this was one of the factors considered
while comnﬁutfng the sentence of the death to life imprisnpment.
, This aspect of the duty of the state to lead evidence in the form

of psychological dssessments was introduced after the dismissal

of the criminal appeal and review petitions filed by the Petitioner.
However, this requirement would equally apply in the Petitioner’s
Case as it flows from the decision of the constitution bench in the

case of éadran Singh v. State of Punjia'bh(j:'-)&ﬁ) 2 SCC 684 para
206).

ZZ In the present case the state has led no evidence in the

form of a(psychological/psychiatric structured clinical judgment

O pp | | | . ' IUdi g t e

f time spent in prison (around 7 years) and life prior to it, in the

background of his mental impairment, his adjustment

i

to and
e '
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Lack of criminal antﬂcedunts

has been CONnsiderad

to be g miti
It fact A
, gating factoy 'r'--.:JI-’iH'ItII'iQ the COmmutation of death

sentence by this Honhl
von that the convict ISN't a habitual
: : ;

. and js unlikely to '€Peat the offence in the future. [ Viran

Gyan/a/ RaJput v, State of Maharashtra (2018) 2 scc 31

Sharkar Nishanrso Khade v, State of Maharashtra (2013)5 sccC

396, Birjuy v. State of Madhya Pradesh (2014) 3 scc 421].

BBB. That since the Hon'ble Supreme Court has commuted

several death sentences in similar offences for lack of criminal

antecedents, 'F”: IS imperative, ex aebito justiciae that the death

sentence of the Petitioner is also commuted to life imprisonment.

Atrhitrary Sentencing in this Hon’ble Court and Hon'ble

High Courts

CCC. That rthe Hon'ble Supreme Court and various High Courts
have consistently commuted the death sentence in multitudes of
Cases involving sexual violence and murder, including cases of
gangrape.

DDD. Since November 2018, till d:ate the Hon'ble Supreme Court

"has commuted death sentences in 17 cases Involving rape and

I
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ath to |ife Mprisonment all gver the
country fr |
UNtry from 2018, In this context, executing
Would amount tg 5 travesty of justicd ae

¥ = o
|

are  similarly placed haye been sp

the Petitioner

other Individualg who

ared the Noose, but the
Petitioner is being made to suffer death, This highlights the sheer

arbitrariness that is im
I

death Penalty and continu

Plicit in our judicial system of giving the

INg to impose the death sentence on

' the Petitioner would be a grave violation not only of Article 21,

but also of Article 14 of the Cosntitution of India.

|
Erroneous reliance on deterrence

EEE. This court in the impugned judgment has fallen back on
deterrence as the reason which justifies the death penalty. The
impugned J!udgment notes "Protection of society and deterring the
criminal is the avowed object of law." However, an extensive
review of studies on the deterrent effect of the death penalty

conducted by the National Research Council in the United States

| concluded that "research to date on the effect of capital

ichment on homicide is not informative about whether capital
punis

R
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L7} Studiag
Erations requlrmg judqrnmntg about
dments he
effect of the death Penalty on homicige "
FFF,

This view ic aic
S view jg also Supported by the United Natione (UNY
\ which has Consistent|y held that there

| s no conclusive 2Vidence
on deterrence and Penalty
Use of the Death
and 2015, Further, the UN,

the death
|

in Reselutlene on the
Meraterium on the

Penalty of 2008, 2010, 2013

In Reports has noted that no evidence
of deterrence

can be presumed to exist. The UN has also noted
that deterrence is nothing more thana ™

m‘?’th ; i
GGG.

Rejecting the deterrent justifictaion, the Law Commission

even recommended the abolition

of the death Penalty in its 262
Report, Simila*rly, the Justice

Verma Committee which submitted
its Report on January 23, 2013 noted:

"It is also stated that there Is considerable evidence that the

deterrent effect of death penalty on serious crimes is actually a

I
myth., According to the Working Group on Human Rights, the

murder rate has declined consistently in India over the last 20
years despite the slowdown in the e:w;:ecutien of death sentences

s[nce 1980. Hence we do take note of the argument that

introduction of death penalty for rape may not have a deterrent

effect.”

' ' ' en
HHH Thatllndia’s history of executions for crimes against.wom
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ananjoy Chatte [E]2)

offence was Dh

He wae ;
as charged WIth rape i

0 s@ :
= SECUrty guard in Kolkata, The crir
; 2 Crime

I

OCcurred p
N 5th March 1990 and within four years the M bl
on'ble

relatives
were dismj ]
€ dismissed and Dhananjoy was €Xecuted on 14 August 2004

How ' ‘
ever, during the history of the case which received wide

ubli ' '
public attention, crimes of both rape and murder saw an increase

completely unaffected by the conviction, rejection of appeals and

also the execution. NCRB data of the reported incidence of rapes

and murdegs for this period for the State of West Bengal indicates

as follows:
I

Ilf Reported Rapek
/REpurted Rape incidents|incidents in West
! : Year}'lin India Bengal
1990 \
*Incident in |
Dhanonjoy \
Chatterjee’s
case 10068 561

= 13208 ?43\
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Jie : 359 |
[ 2006 553 | = ‘
| - I e o 1731
| 2007 20737
2106/
JJJ, That 5
opriry the above data, sourced from official NCRB Crime in
India statistics show ' S :
s that despite a visible execution which was

carried out in 2004, incidents of raﬁe Increased from 1475 to

|
1686 from 2004 to 2005 in West Bengal and from 18233 to 18359
in India. Further, this number continued to increase even
thereafter, Before Dhananjoy’s execution, the media as well as
several high political functionaries had steered the public
ﬂ discourse to demand hanging and punitive justice.

KKK. That in 1983, there were as many as ten executions all over
to this having any deterrent effect that

India. However, contrary
n in crime rate, NCRB data reflects that

would reflect in a reductio
.ll.IIIIIIIIIllllllll:IIIIIIIIlll.......IllIlIIlIIIIlllIl!"l"!F--E-!!"-.-'...-Fr?




Bar & Bench (www.barandbench.com)

cChime | F.I..'
E i rq"[]fllll]l‘fj O i rBhe
S III"."l'-I”u i

It‘h[ ‘-Ilt:.‘lr Ir'l 1I a.".l LB | F||Ir1| .l"lrl |_I ¢ r'l I I
- 1 i e T T e
L l‘lrlr |r||'l-|'\'
i '|I|"r| i

1984 SIIerﬂrh- the inciden 0 L5786 in
f z Uence nf "'5[“1f1|'~fjll|r'r|1. .
£ '1“".:

6740 over [ ST rom 6019 tn

|J.1IS z |
I‘II 1|!:'r"-j of ||"|I'F|-'|:_i"-.|['||'_? Lrime Fates
l“"‘|afrE|{_1LE| |_:| - . - E 3 5 rl:"-',.rl
\ i v J tr{}d”c-lnu “IIF f rl;llh =8
- = - Y = LE fl"_:lr rneawea

r offences
1 -‘ | =| |
In 2013, when the |

Lriminal | daW Amendme

Nt Act of 2013
passed,

despite

Was
extens

F o |

ates in

of rape in the country increased from

24,923 to
33,706 from 2017 0 2013 according to the data of the

NCRB. This indi
IS Indicates that EXecutions as wel| as introducing death

penalty for

4 _
ewer offences have no Impact on prevention of

crime
and in

these circumstances, Imposing the death penalty on the

the Petiti : i
EtltJDﬂ‘E‘r would serve no penological purpaose,
LLL. Impact on family: That the Petitioner ic not the only
|
 person being punished, his entire family has suffered greatly as a
II/ result of the criminal proceedings. The family faced societal wrath

and humiliation for no fault of theirs, The Petitioner's parents are
|

old and extremely poor. The case has been a huge drain on their
resources and now they are left almost empty handed. The

Petitioner’s father earns a meagre living for the family. The family

has no savings and live in the Harijan Basti in RK Puram. If the

Petitioner is executed his entire family will be destroyed. That in

the case of Sushil Sharma v. State of NCT of Delhi (2014) 4 SCC
317, this Honlble Court considered the impact of execution on the

family of the convict and commuted the sentence of death. It s
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submitted that the pﬁ”“ﬂﬁ:ir' 66

Court must factor g effar INNocan

. U;l“’.i'-
on them, Utlon of ¢

.'ll MMM,  That gl'ﬂba“-}.- the

violence angd "€Moveq

system. Oyep

lons in 2016 with

place in China, Iran, Saudi Arabia, Irag

and Pakistan — in that order.

NNN.  That this Hon’ble Court in Rupa Kshok Rurra v. Ashok Hurra

(bi?.{?é’) 4 SCC 388 while framing the grounds on

Curative petition would lie, held that “it is neither advisable nor

Possible to enumerate all the grounds on which such a petition
/

may be entertained.”. This Hon’ble Court has broad and plenary
' Powers under Article 142 of the Constitution to do complete
justice in the facts of the case. It is submitted that preventing the
Petitioner’s life from being extinguished in the face of subsequent

changes in death penalty sentencing law would be of paramount

import to the cause of justice.

f . :
000. The present petitioner submits that no other curative

iti | der
petition has been filed by the present petitioner against the orde
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It is, therefore, mo
| MOSt respectfully prayed that this Hor'ble Court may be
pleased to:

a. Allow the present Curative petition and set aside final common

judgment and order of this Honble Court dated 05. 05 2017 in
Criminal Appeal No. 609 of 2017, confirmed by order dated
09.0712018 in Review Petition (Crl.) No. 671-673 of 2017;

b. Pass any other or further order(s) as this Hon'ble Court may

deem fit in the facts and circumstances of the present case and in

' the interest of justice and equity.
’ |
AND FOR THIS ACT OF KINDNESS, THE PETITIONERS AS IN DUTY

BOUND SHALL EVER PRAY.

Diisan Mgﬂz@ -
BY M I By  SADASHIV

AoR ~236Y
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aynopsis and List of Dates
i

The Petitioner is filing the present curative petition challenging the final

common judgment dated 05.05.2017 of this Hon'ble Court passed in
Criminal Appeal No. 609 of 2017, which was confirmed by order dated

09.07.2018 in Review Petition (Crl) No. 671-673 of 2017.

The F‘e'l:iticmer was convicted for offences und.er sections 120-B, 365,

366 r/w 120-B, 307 r/w 120-B, 376(2)(g), 377 r/w 120-B, 302 r/w 120-

B, 395, 397 r/w 120-B, 201 r/w 120-B and 412 IPC by the Additional
I

Sessions Judge, Special - Fast Track Court, Saket through judgment
dated 10.09.2013 in SC No.114 of 2013. The Petitioner was sentenced
to death under section 302 IPC vide order on sentence dated
13.09.2013. Against this judgment, the Criminal Appeal No. 1414 of

2013 and Death Reference No. 6 of 2013 were decided by the Hon'ble
High Court uff Delhi on 13.03.2014, wherein the conviction and
sentence imposed upon the Petitioner was upheld.

The Petition is filing the current curative petition to challenge the
sentence imposed upon him, and raise important issues which are
occasioned by reliance on overruled law and new and changed

circumstanges which require attention of this Hon'ble Court. While
[

determining the sentence to the imposed on the Petition, the impugned

judgment has relied upon several decisions, such as Dhananjoy
Chatterjee v. State of W.B. (1994) 2 SCC 220, Rajendra Pralhadrao
Wasnik v. State of Maharashtra, (2012) 4 SCC 37, Mohd. Mannan v.

State of Bihar, (2011) 5 SCC 317, Ankush Maruti Shinde v. State of
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Maharashtra, (2009) 6 SCC 667, which have been subsequently

overruled by decisions of this Hon'ble Court. Furthermore, the

'mpugned judgment has relied on factors such as “collective conscience

IMposed on the Petitioner and his co-accused. In other decisions, the

HDn’Ilzire Supreme Court has unequivocally stated that these factors
should not be considered while determining the punishment. The
Impugned judgment is also bad in law as subsequent judgments of this
Hon'ble Court have definitively changed the law on death sentence in
India, allowing several convicts similarly placed as the Petitioner to
have their death sentence commuted to life imprisonment. After the
Pronouncement of the impugned judgment in 2017, there have been as
many as 17 casesi'invniuing rape and murder in which various three
judge benches of this Hon'ble Court have commuted the sentence of
death. (This corpus of case law has caused a definite change in the
sentencing jurisprudence which requires that the Petitioner’s case be

‘ .
reheard and the law laid down in these cases be applied to the

Petitioner’s case. this Hon'ble Court on previous occasions has

commuted death sentences in curative thitImns on the grounds of

changg in law subsequent to the main appeal. [Navneet Kaur v. State

NCT Delhi (2014) 15 SCC 155]

I

The fmpugned judgment does not provide any reasons for imposing the
I . ‘ |
sentence of death and rejecting the alternative of imposing a fixed term

sentence as provided in Union of India v. V. Sriharan [Union of India v.

- \/. Sriharan, (2016) 7 SCC 1. The impugned judgment does not have



- W

Bar & Bench (www.barandbench.com) :D

any explanation why the alternative of life imprisonment without the

possibility of parole until the exhaustion of natural life is unquestionably

foreclosed in case of the Petitioner. Additinr{alw, the young age of the

e
Petitioner has been erroneously rejected as a mitigating circumstance.

Other mitigating circumstances, notably the Petitioner’s poor socio-

economic circum;stances, number of family dependents including ailing

parents, good conduct in jail and probability of reformation hdve not

I
been adequately considered in the impugned judgment, leading to a

gross miscarriage of justice.

Date

Event

16.12,2012

The deceased complainant and her friend were
assaulted and robbed, and the, deceased complainant

was also raped, due to which she later succumbed to

her injuries.

10.09.2013

The Petitioner was convicted for offences under
sections 120-B, 365, 366 r/w 120-B, 307 r/w 120-B,
376(2)(g), 377 r/w 120-B, 302 r/w 120-B, 395, 397 r/w
120-B, 201 r/w 120-B and 412 IPC by the Additional

Sessions Judge, Special - Fast Track Court, Saket in SC

No.114 of 2013

The Petitioner was sentenced to death under section

302 IPC by the Additional Sessions Judge.
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