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DEBANGSU BASAK, J.

1. By this application the defendant No. 2 has sought extension of time to

file written statement.

2. Learned advocate appearing for the defendant No. 2 has submitted

that, the instant suit was filed in January 2015. The Commercial Courts Act,

2015 came into effect in October 2015. The plaintiff applied for judgement on

admission in the suit, sometime in January 2016. On such application, a

judgement and decree was passed in July 2016. An appeal was preferred

from such decree and that, such appeal was allowed in August 2017. A

special leave petition filed against the Appeal Court’s order was admitted
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subsequently. By an order dated July 3, 2018, the time to file written

statement on behalf of the defendant No. 5 was extended. By two several

orders dated February 1, 2019, the time to file written statement on behalf of

the defendant Nos. 3 and 4 were extended. An appeal was carried from the

order of extension of time to file written statement whereupon, by an order

dated February 15, 2019, the Appeal Court observed that, since the suit was

to be classified as a Commercial Division matter, no appeal lay against an

order of extension of time to file written statement under the Act of 2015.

Prior to the order dated February 15, 2019, the suit was never treated as one

to fall under the Commercial Division under the Act of 2015.

3. Learned advocate appearing for the defendant No. 2 has relied upon

the provisions of Section 15 of the Act of 2015 and submitted that, since the

Court did not transfer the suit to the Commercial Division and since, the

Court did not pass any order on the time management in the suit, therefore,

the Court can extend the time to file written statement, of course, on just

cause being shown. He has submitted that, there are just causes existing in

the facts of the present case for the defendant No. 2 to have an extension of

time to file written statement. He has relied upon 2019 SCC online Bom

848 (Reliance General Insurance Company Ltd. vs. Colonial Life

Insurance Company (Trinidad) Limited) in support of his contentions.

4. Learned senior advocate appearing for the plaintiff has submitted that,

the suit was filed in 2015. The writ of summons in the suit was served upon

the defendants on April 2, 2015. On February 15, 2019, the suit was
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recognised to be one falling under the Commercial Division under the Act of

2015. The time to file written statement under the Act of 2015 expired long

time ago. He has referred to and relied upon Section 2 (1) (c) (xi) of the Act of

2015. He has submitted that, no rules have been framed under the Act of

2015. He has drawn the attention of the Court to the provisions of Order VIII

Rule 1 of the Code of Civil Procedure, 1908 particularly to the proviso

thereof. He has also relied upon the provisions of Sections 15 (4) and (5) of

the Act of 2015. He has submitted that, since the suit was treated as one to

fall under the Commercial Division on February 15, 2019, the application for

extension of time to file written statement made on June 20, 2019 was

belated and therefore, no relief should be granted to the defendant No. 2.

5. Learned advocate appearing for the defendant Nos. 3, 4 and 5 has

submitted that, the contentions of the plaintiff as sought to be raised herein

were raised by the plaintiff in two review petitions filed by the plaintiff in

respect of the order dated February 1, 2019 extending the time to file written

statement for the defendant Nos. 3 and 4. None of the contentions of the

plaintiff were accepted by the Court while disposing of the two review

petitions by the common judgement and order dated September 17, 2019.

He has submitted that, the time to file written statement by the defendant

No. 2 be extended.

6. The plaintiff have prayed for a money decree of Rs.4,76,35,178/-

against defendants nos. 1 to 8 and an enquiry into the damages suffered by

the plaintiff at the hand of such defendants and an appropriate decree in
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respect thereof. The plaintiff, however, has not sought any relief against the

defendant no.9. According to the plaintiff, the defendant no. 2 is director of

defendant nos. 1 and 8. The defendant nos. 5 and 6 are directors of the

defendant no. 1. The defendant nos. 3 and 4 are the parents of the defendant

no. 2. The defendant no. 1 was under the control of the defendant nos. 2 to

6. The defendant no. 9 used to run two medical institutions. Such medical

institutions faced financial and other difficulties. The defendant no. 2

approached the plaintiffs for financial and other assistance. On August 21,

2012, a Memorandum of Understanding was entered into between the

defendant nos. 8 and 9. The defendant no. 8 agreed to assume liability of a

portion of the outstanding loan of the defendant no. 9.  In order to facilitate

the understanding between the defendant Nos. 8 and 9, a trust being the

defendant no. 7 was created. The defendant nos. 2, 4, 6 and plaintiff and

some other person were appointed as the trustees. The plaintiff thereafter,

agreed to pay a sum of Rs. 12.50 crores to the defendant nos. 1 to 8 by

October 30, 2012 on the representation of defendant no. 2, and in

consideration of 25% share in the management of defendant no.9. The

plaintiff paid an aggregate amount of Rs. 3,32,00,000/-. The defendant nos.

1 to 8, however, failed and neglected to discharge their obligations. The

defendant no. 9 terminated the agreement. The plaintiff could not make

further contribution in terms of the agreement and could not acquire 25%

share in the management of the two institutions. According to the plaintiff,

since the defendant nos. 1 to 8 acted in breach of the contract they are liable

to compensate the plaintiff. The plaintiff therefore, seeks recovery of the sum

of Rs. 3,32,00,000/- with damages. The plaint was verified on January 28,
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2015. The writ of summons of the suit was served upon the defendant no. 2

on April 2, 2015. The defendant no. 2 did not file written statement till date.

By the present application, the defendant no. 2 rules extension of time to file

its written statement.

7. In the suit, the plaintiff applied for a judgement and decree on

admission. A judgement and decree on admission dated July 26, 2016 was

passed in the suit. Such judgement dated July 26, 2016 directing a decree

on admission was challenged in appeal. The appeal Court by a judgement

and order dated August 22, 2017, set aside the judgement dated July 26,

2016 directing a decree on admission.

8. The judgment and order dated August 22, 2017 of the Division Bench

was challenged before the Hon’ble Supreme Court by way of Special Leave

Petition. In the Special Leave Petition, the order dated January 22, 2018 was

passed by the Supreme Court directing issuance of notice to the parties. The

Court is informed that the Special Leave Petition is still pending.

9. The defendant nos. 3, 4 and 5 filed three applications seeking

extension of time to file written statements. By orders dated July 3, 2018

and February 1, 2019 such applications for extension of time to file written

statements were allowed upon payment of costs.  Pursuant to such orders,

the defendants nos. 3, 4 and 5 paid the costs as directed and filed their

written statement in the department. Appeals were filed by the plaintiff

against the orders dated February 1, 2019 allowing the defendant nos. 3 and
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4 to file written statement. By orders dated February 15, 2019, the Division

Bench dismissed the appeals as not maintainable as the appeals arose out of

orders extending the time to file written statement in a suit where the

dispute is a commercial dispute within the meaning of the Commercial

Courts Act, 2015. The Division Bench held that, no appeal lay under the Act

of 2015 from such orders. Consequently, the Division Bench dismissed the

appeals and the stay applications as not maintainable.

10. The plaintiff filed two application for review of two orders both dated

February 1, 2019 by which time to file written statement was extended. Such

review petitions were dismissed by a judgement and order dated September

17, 2019.

11. The instant suit was filed on January 30, 2015.

12. The Commercial Courts Act, was gazetted on December 31, 2015 with

effect from October 23, 2015.

13. The Act of 2015 contemplates constitution of Commercial Courts,

Commercial Appellate Courts, Commercial Division and Commercial

Appellate Division in the High Courts for adjudicating commercial disputes

of specific value and matters connected therewith or incidental thereto.

Therefore, a Commercial Division and a Commercial Appellate Division were

required to be constituted under the Act of 2015. The Commercial Division
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and Commercial Appellate Division of this Hon’ble Court were constituted in

September 2017.

14. The Act of 2015 defines a commercial dispute which is required to be

tried by a Commercial Court in the case it is within the jurisdiction of

District Court and by a Commercial Division if it is within the jurisdiction of

a High Court. The definition of ‘commercial disputes’ appears in Section 2 (1)

(c) of the Act of 2015. Section 4 of the Act of 2015 requires constitution of

Commercial Division of a High Court. It contemplates and lays down that, in

all High Courts having Ordinary Original Civil Jurisdiction, the Chief Justice

of the High Court may constitute a Commercial Division having one or more

benches consisting of a Single Judge for the purpose of exercising the

jurisdiction and powers conferred on it under the Act of 2015. Section 5 of

the Act of 2015 enjoins upon the Chief Justice of a High Court the power to

constitute Commercial Appellant Division for the purpose of exercising the

jurisdiction and powers conferred upon it by the Act of 2015. Section 7 of the

Act of 2015 lays down the jurisdiction of the Commercial Divisions of the

High Court. Section 15 of the Act of 2015 deals with transfers of pending

cases.

15. According to the plaintiff the present suit is a suit which is to be

treated as a commercial suit to be tried by the Commercial Division of the

High Court since, the suit was instituted for a cause of action and for a claim

which is in excess of the prescribed value for a suit to be treated as a suit to

be tried by the Commercial Division of the High Court. According to the
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plaintiff, the subject matter of the commercial dispute involved in the suit

comes within the purview of the definition of commercial dispute as in

Section 2 (1) (c) (xi). Section 2 (1) (c) (xi) is as follows:-

“2. Definitions.- (1) In this Act, unless the   context otherwise
requires,-
… (c) “commercial dispute” means a dispute arising out of –

… (xi) joint venture agreements;”

16. On the basis of the pleading in the plaint, the disputes involve in the

suit can be classified as one to involve a commercial dispute coming within

the purview of Section 2 (1) (c) (xi) of the Act of 2015. In any view, by the

order February 15, 2019 passed by the Appeal Court in an appeal sought to

be preferred against an order extending the time to file written statement by

defendant nos. 3 and 4 that, the suit involves a dispute which is a

Commercial Dispute within the meaning of the Act of 2015.

17. The suit of the plaintiff is therefore, to be treated as a suit involving a

commercial dispute to be tried under the provisions of the Act of 2015. Since

the suit was filed prior to the coming into effect of the Act of 2015, the

provisions of transfer of pending suits enumerated in Section 15 of the Act of

2015 comes into operation. Section 15 of the Act of 2015 is as follows:-

 “15.  Transfer  of  pending  cases.—(1)  All  suits  and
applications,  including  applications  under  the Arbitration  and
Conciliation  Act,  1996  (26  of  1996),  relating  to  a  commercial
dispute  of  a  Specified Value pending in a High Court where a
Commercial Division has been constituted, shall be transferred to
the Commercial Division.

(2) All suits and applications, including applications under
the Arbitration and Conciliation Act, 1996 (26  of  1996),  relating
to  a  commercial  dispute  of  a  Specified  Value  pending  in  any
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civil  court  in  any district or area in respect of which a
Commercial Court has been constituted, shall be transferred to
such Commercial Court:

Provided that no suit or application where the final
judgment has been reserved by the Court prior to the constitution
of the Commercial Division or the Commercial Court shall be
transferred either under sub-section (1) or sub-section (2).

(3)  Where  any  suit  or  application,  including  an
application  under  the  Arbitration  and  Conciliation Act, 1996
(26 of 1996), relating to a commercial dispute of Specified Value
shall stand transferred to the Commercial Division or Commercial
Court under sub-section (1) or sub-section (2), the provisions of
this Act shall apply to those procedures that were not complete at
the time of transfer.

(4) The Commercial Division or Commercial Court, as the
case may be, may hold case management hearings in respect of
such transferred suit or application in order to prescribe new
timelines or issue such further directions as may be necessary for
a speedy and efficacious disposal of such suit or application in
accordance [with Order XV-A] of the Code of Civil Procedure, 1908
(5 of 1908):

Provided that the proviso to sub-rule (1) of Rule 1 of Order V
of the Code of Civil Procedure, 1908 (5  of  1908)  shall  not  apply
to  such  transferred  suit or  application and  the  court  may,  in
its  discretion, prescribe a new time period within which the
written statement shall be filed.

(5)  In  the  event  that  such  suit  or  application  is  not
transferred  in  the  manner  specified  in sub-section (1), sub-
section (2) or sub-section (3), the Commercial Appellate Division of
the High Court may, on the application of any of the parties to the
suit, withdraw such suit or application from the court before
which  it  is  pending  and  transfer  the  same  for  trial  or
disposal  to  the  Commercial  Division  or Commercial Court, as
the case may be, having territorial jurisdiction over such suit, and
such order of transfer shall be final and binding.”

18. Sub Section 1 of Section 15 mandates that all suits and applications

including application under the Arbitration and Conciliation Act 1996

relating to a commercial dispute of a specified value pending in a High Court

where a Commercial Division has been constituted, shall be transferred to

the Commercial Division. In my understanding, this transfer contemplated

under Sub Section (1) of Section 15 is to happen without the intervention of
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the parties. It is either the Court or the Registry of the Court who transfers

all suits and pending applications, including applications under the

Arbitration and Conciliation Act, 1996 relating to a commercial dispute of

the specified value pending before the High Court to the Commercial

Division. In the facts of the present case, the suit was not transferred to the

Commercial Division under Sub Section (1) of Section 15. Sub Section (2) of

Section 15 does not apply to the present suit as, the suit is pending before

the High Court. Sub Section (3) of Section 15 mandates that, on any suit or

application, including an application under the Arbitration and Conciliation

Act, 1996, relating to a commercial dispute of specified value being

transferred to the Commercial Division or the Commercial Court under Sub

Section (1) or Sub Section (2) of the Section 15 of the Act of 2015, as the case

may be, the provisions of the Act of 2015 shall apply to those procedure that

were not completed at the time of transfer. Sub Section (4) of Section 15

empowers the Commercial Division or the Commercial Courts, as the case

may be to hold case management hearing in respect of transferred suit or

applications in order to prescribe new timelines or issue such further

directions as may be necessary for a speedy and efficacious disposal of such

suit or application in accordance with Order XV-A of the Code of Civil

Procedure, 1908. It goes on to prescribe that the proviso to sub-rule (1) of

Rule 1 of Order V of the Code of Civil Procedure, 1908 shall not apply to the

transferred suit and application, and the court may, in its discretion,

prescribe a new time period within which the written statement shall be filed.
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19. Sub Section (5) of Section 15 contemplates a situation where, suit or

an application is not transferred in the manner specified in Sub Section (1)

or (2) or (3). In such a situation, the parties to the suit can approach the

Commercial Appellant Division of the High Court to have the suit or

application withdrawn from the Court before which it is pending and transfer

the same for trial or disposal to the Commercial Division or Commercial

Courts, as the case may be, having territorial jurisdiction of such suit.

20. In the factual matrix of the present case, the suit was never

transferred to the Commercial Division under Sub Section (1) of Section 15

of the Act of 2015. None of the parties to the suit approached the

Commercial Appellant Division of the High Court to have the present suit

withdrawn from the regular Court and transferred to the Commercial

Division for trial. The order dated February 15, 2019 of the Division Bench

records a finding that, the suit involves a commercial dispute within the

meaning of the Act of 2015. It does not transfer the suit to the Commercial

Division for trial.

21. As noticed above, Sub Section (1) of Section 15 empowers the High

Court in seisin of a suit involving a commercial dispute of a specified value

within the meaning of the Act of 2015 to be transferred to the Commercial

Division for trial. Since, the present suit involves a commercial dispute

within the meaning of the Act of 2015 and is in excess of the specified value

for trial by a Commercial Division and since, the Division Bench recorded

that, the suit involves a commercial dispute within the meaning of the
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Commercial Courts Act, 2015, the present suit is required to be transferred

to the Commercial Division for trial. By this order, the same is so directed.

The present suit be transferred to the Commercial Division for trial in

accordance with the Act of 2015.

22. Once, the suit is transferred to the Commercial Division for trial, Sub

Section (4) of Section 15 of the Act of 2015 enjoins upon the Commercial

Division to hold case management hearing in respect of the transferred suit

in order to prescribe new timelines or issue such further directions as may

be necessary for a speedy and efficacious disposal of such suit or

application.

23. The proviso to Sub Section (4) of Section 15 prescribe that sub-rule (1)

of Rule 1 of Order 5 of the Code of Civil Procedure, 1908 shall not apply to

the transferred suit and that, the Court in its discretion may prescribe a new

time period within which the written statement shall be filed. Order V Rule 1

of the Code of Civil Procedure, 1908 is as follows:-

“1. Summons. – [(1) When a suit has been duly instituted, a
summons may be issued to the defendant to appear and answer
the claim and to file the written statement of his defence, if any,
within thirty days from the date of service of summons on that
defendant:
Provided that no such summons shall be issued when a
defendant has appeared at the presentation of plaint and
admitted the plaintiff’s claim:
Provided further that where the defendant fails to file the written
statement within the said period of thirty days, he shall be
allowed to file the same on such other days as may be specified
by the court, for reasons to be recorded in writing, but which
shall not be later than ninety days from the date of service of
summons.]
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(2) A defendant to whom a summons has been issued under
sub-rule (1) may appear:-
(a) in person, or
(b) by a pleader duly instructed and able to answer all material
questions relating to the suit, or
(c) by a pleader accompanied by some person able to answer all
such questions.
(3) Every such summons shall be signed by the Judge or such
officer as he appoints and shall be sealed with the seal of the
Court.”

24. In view of the provisions of the Act of 2015 as noted above in the

factual matrix of the present case the defendant no. 2 is entitled to one

opportunity to file its written statement. The suit was not transferred to the

Commercial Division in terms of the Section 15 (1) of the Act of 2015 prior to

this order. Subsequent to the transfer of the suit to the Commercial Division,

it is incumbent on the Commercial Division to hold case management

hearings in respect of the transferred suit and in order to prescribe new time

line and issue such further directions as may be necessary for a speedy and

efficacious disposal of the suit. Such case management hearing have not

been held. Moreover, in terms of the proviso to Sub Section (4) of Section 15,

the Court retains the power in its discretion, to prescribe a new time period

within which the written statement is to be filed.

25. The Bombay High Court  considered the question as to whether the

mandatory time line of 120 days for filing a written statement in a

commercial suit is applicable to suits which were filed prior to the enactment

of the Act of 2015 and subsequently transferred to the Commercial Division

in 2019 SCC Online Bom. (Reliance General Insurance company Ltd. vs.

Colonial Life Insurance (Tribunal) Ltd.). It has held that, the mandatory
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timeline of 120 days for filing written statement in a commercial suit is not

applicable to suits which were filed prior to the enactment of the Act of 2015

and subsequently transferred as commercial suit to be heard by Commercial

Division of the High Court.

26. In the facts of the present case, subsequent to the Act of 2015 coming

into effect, this Hon’ble Court extended the time to file written statement by

the defendant nos. 3 and 4 by orders dated February 1, 2019. Appeals were

carried against such order which were dismissed as not maintainable by the

order dated February 15, 2019. Two review petitions were filed by the

plaintiff in respect of the orders dated February 1, 2019 extending the time

to file written statements by defendant nos. 3 and 4. In the review petitions,

the plaintiffs raised the same issues as sought to be raised in the present

applications. The learned Judge disposing of the two review petitions on

September 17, 2019 had negated the contentions of the plaintiffs and held

that, the suit was not transferred to the Commercial Division on the date

when, the application for extension of time to file written statement by the

defendant nos. 3 and 4 were extended on February 1, 2019 and therefore

refused to review such orders, inter alia, on the ground that, there was no

error apparent on the face of record warranting a review of such orders.

27. Section 16 of the Act of 2015 incorporates various amendments to the

Code of Civil Procedure, 1908 in its application to commercial disputes.

Section 16 of the Act of 2015 is as follows:-
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 “16.  Amendments  to  the  Code  of  Civil  Procedure,
1908  in  its  application  to  commercial disputes.—(1) The
provisions of the Code of Civil Procedure, 1908 (5 of 1908) shall,
in their application to  any  suit  in  respect  of  a  commercial
dispute  of  a  Specified  Value,  stand  amended  in  the
manner  as specified in the Schedule.

(2) The Commercial Division and Commercial Court shall
follow the provisions of the Code of Civil Procedure, 1908 (5 of
1908), as amended by this Act, in the trial of a suit in respect of
a commercial dispute of a Specified Value.

(3) Where any provision of any Rule of the jurisdictional
High Court or any amendment to the Code of Civil Procedure,
1908 (5 of 1908), by the State Government is in conflict with the
provisions of the Code of Civil Procedure, 1908 (5 of 1908), as
amended  by this Act, the provisions of the Code of Civil
Procedure as amended by this Act shall prevail.”

28. Section 16 of the Act of 2015 requires the Commercial Division to

follow the provisions of the Code of Civil Procedure, 1908 as amended by the

Act of 2015 in the trial of a suit in respect a commercial dispute of a

specified value. However, the proviso to Sub Section (4) of Section 15

prescribes that, the proviso to sub-rule (1) of Rule 1 of Order V of the Code of

Civil Procedure, 1908 shall not apply to the transferred suit. Since, the

proviso to sub-rule (1) of Rule 1 of Order V of the Code of Civil Procedure,

1908 does not apply to a transferred suit, and the Court retains the

discretion to prescribe a new time period within which the written statement

can be filed, the application for extension of time to file written statement

filed by the defendant no. 2 requires consideration. All and every application

for extension of time to file written statement cannot be allowed. The time to

file written statement can be allowed on judicial recognized principles one of

which is that, the defendant adequately explains as to, the delay in not filing

the written statement within the time stipulated.
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29. In the facts of the present case, the defendant no. 2 seeks to explain

non filing of the written statement from the date of expiry of the time period

to file written statement as prescribed by the writ of summons till the date of

making the application for extension of time to file written statement, on the

ground of various proceedings that the parties had in the suit. The defendant

no. 2 acknowledges that he received the writ of summons on April 2, 2015.

The defendant no.2 entered appearance on March 11, 2015. Two

applications for dismissal of the suit were taken out by the defendant nos. 3

and 4. In one of such application for dismissal of the suit, an order dated

June 7, 2016 was passed directing the department not to transfer the suit to

the list of undefended suits during the pendency of the application for

dismissal. The application of the plaintiff for decree on judgement on

admission filed on January 13, 2016 was allowed on July 26, 2016. The

judgement and decree dated July 26, 2016 was set aside by the Appeal

Court on August 22, 2017. The defendant no. 2 has sought to explain the

non-filing of the written statement not only on the pendency of the

applications as noted above but also on the fact that the defendant no. 2 was

embroiled in criminal cases and was detained in judicial custody for a given

period of time. The defendant no. 2 who is a medical practitioner and was

employed with a college of medicine, lost his employment with the college by

reason of such criminal litigation. Consequently, the defendant no. 2 has

claimed that he was mentally depressed and unemployed for about a year till

January 2018. Thereafter, the defendant no. 2 started his own practice.

Subsequently, after the application of the defendant no. 3 and 4 to file

written statement were allowed the defendant no. 2 filed the present

Bar & Bench (www.barandbench.com)



17

application on June 25, 2019. The Court is informed that the written

statement on behalf of the defendant no. 2 is ready.

30. In view of the position is law as noted above and the conduct of the

defendant no. 2 as explained in its application for extension to time to file

written statement, in my considered opinion, the defendant no. 2 is entitled

to one opportunity to file written statement in the suit. The defendant no. 2

will file written statement within seven days from date.

31. Old GA No. 1369 of 2019 new GA No. 17 of 2019 in CS No. 23 of 2019

is disposed of accordingly without any order as to costs.

                           

(DEBANGSU BASAK, J.)
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