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There is stark distinction between the competence

of the authority constituted under the Special Act to

adjudicate the specific dispute covered under the said

Act and the jurisdiction of the Court to decide the civil

dispute more particularly the dispute relating to the

declaration of title in the immovable property.

The defendants derived inspiration in activating

the provision contained in Order 7 Rule 11 of the Code

of Civil Procedure as the plaintiff/appellant stated that

at one point of time, the property was purchased in the

name of the benamdar who subsequently relinquished

and/or released the same in favour of the real owner.

Admittedly, the transaction was made in the year 1959

when the plaintiff acquired the subject property in the

name of one of his employee. The said employee

Ba:r & Bench (www.barandb,ench.com) 



2

subsequently executed a deed of release in the year

1972-73 relinquishing and/or transferring whatever

ostensible right he had by virtue of the deed of

purchase in favour of the real owner, that is , the

plaintiff.

All such transactions were made much prior to

coming into force of The Prohibition of Benami Property

Transactions Act, 1988. Since the aforesaid facts were

narrated and/or stated in the plaint, it gives impetus to

the defendant/respondent to put forth the same under

the provision of Order 7 Rule 11 (d) of the Code. The

shelter was taken under the amended provision, more

particularly, Section 45 of Prohibition of Benami

Property Transactions Act, 1988 whereof jurisdiction of

the Civil Court was expressly taken away and vested

upon the adjudicating authority or the appellate

Tribunal. The aforesaid provisions have been

incorporated in the said Act recently and once the

narration of the facts pleaded in the plaint contains the

word ‘Benami’, according to the defendants/

respondents, it raises an issue as to benami and,

therefore, the Civil Court’s jurisdiction is expressly

ousted.

An additional plea is taken that at the time of

promulgation of the Benami Property Transactions and

Prohibition Act, 1988, certain exceptions were reserved

therein and since the transactions as pleaded in the

plaint does not come within the purview of the said

exception, the plea relating to benami is unavailable
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and impermissible. The Trial Court mechanically

rejected the plaint and held that since the plaintiff

acquired the property in their employee’s name, it

automatically engulfs the Benami Transactions and

Prohibition Act and in view of the embargo created in

the Act, the Civil Courts jurisdiction has been expressly

excluded.

It is not a suit between a real owner and the

ostensible owner, that is, benamdar. It is a suit against

third party unconnected with the aforesaid transactions

as he created a cloud over the title of the plaintiff

which requires a declaration in this regard.

In course of hearing Mr. Aniruddha Chatterjee,

learned advocate appearing for the

defendants/respondents relies upon a larger bench

decision of this Court rendered in case of Ratanlal

Bansilal vs. Kishorilal Goenka reported in AIR 1993

Calcutta 144 for the proposition that the deed of

release does not exonerate the ostensible owner of his

right accrued on the basis of ostensible deed nor

confers any right into the real owner.

The relevant observations is quoted hereinabove

which runs thus :

“141. It is contended on behalf of the appellants
that Surendra Kumar, the benamdar, by executing
a registered instrument styled “deed of release”
conveyed his right, title and interest in the suit
property but such argument runs counter to the
other arguments of the appellants-plaintiffs that
Surendra Kumar is the benamdar of the
partnership firm, appellant-plaintiff No. 1. When
the appellant-plaintiff No. 1 claims that it is the
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real owner, the ostensible owner being the
benamdar, it is no more open to it to argue that
there was a conveyance by the deed of release.
The benamdar before the enactment of Benami
Transactions (Prohibition) Act could not have any
right, title and interest in the property which the
benamdar could convey. So, the deed of release
could be said to be a mere declaration, a mere
admission that the executant, i.e. the benamdar,
had no right or interest in the property and it
could not operate as conveyance. Then the
execution of the deed by Surendra Kumar is of no
consequence. As a matter of fact, a reading of the
deed of release (Exhibit 4) clearly shows that it is
nothing but an admission that the benamidar had
no right, interest or title to the suit property, and
was merely declaring himself to be the benamidar
of the releasee, i.e. appellant-plaintiff No. 1.

142. There could be an arguable point that the
Supreme Court in Mithilesh Kumar (AIR 1989 SC
1247) (supra) has held that S. 4 of the Benami
Transactions (Prohibition) Act has retrospective
operation and all benamidars irrespective of the
date of benami transaction secures by virtue of
this Act enforceable rights and title to the benami
property. Therefore, as a consequence the
benamidar, Surendra Kumar, should be deemed
by retrospective operation of the law to be vested
with such rights and title, even though in point of
fact he had none of the date he executed the deed
of release. But, we need not go into the validity of
the argument because the case of appellant-
plaintiff No. 1 throughout the proceedings before
the lower Courts has been that it is the real owner
and Surendra Kumar is its benamidar. It has been
pointed out by the learned counsel for the
respondents that before the trial Court the
appellant-plaintiff succeeded in proving the title of
the plaintiff No. 1 by raising the plan of benami
and by leading evidence to substantiate it. It was
the contention of the appellants-plaintiffs before
the trial Court that the said release deed did not
operate as a deed of conveyance nor did it seek to
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create any title in favour of the firm. Therefore,
the deed of conveyance even on that count cannot
be now argued to have conveyed any title to the
property to the releasee, i.e. appellant-plaintiff
No. 1. It is not necessary for us to go into the
validity of the argument that by the principle of
fictional relation back as propounded by the
Supreme Court in Mithilesh Kumari, the
banamidar should be deemed to have title to the
property on the date he executed the deed of
release and whether in that view the deed of
release was a deed of conveyance. We have to
proceed on the basis that Surendra Kumar was
the benamidar and in point of fact on the date of
execution of the deed of release he had no right
or interest in the property. Thus the ultimate
effect would be that the appellant-plaintiff No. 1
could not be the owner of the said property and,
for that matter, the landlord; and he was not
entitled to seek eviction of the tenants-
defendants.”       

(emphasis supplied)

The larger bench held that once benamdar do not

have any right capable of divestation, the deed of

release does not transfer such right. Even after holding

so the larger bench proceeded to hold that the real

owner does not acquire any right in the property.

Mr. Amal Krishna Saha, learned advocate for the

plaintiff/appellant invites our attention to the judgment

of the Supreme Court in case of Sankara Hali &

Sankara Institute of Philosophy and Culture vs.

Kishori Lal Goenka and Another reported in (1996)

7 Supreme Court Cases 55. It is submitted by Mr.

Saha that the decision of the larger bench was

challenged before the Supreme Court and the
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observations on the nuances of the benami Act as

made therein was set aside and/or interfered

therewith, with the categorical findings that the real

owner therein acquired the right, title and interest

capable to be alienated and, therefore, such

observations of the larger bench should not be relied

upon. It would be relevant and profitable to quote the

relevant observations of the Supreme Court recorded in

the said judgment, which runs thus:

“5. The Act prohibits entering into benami
transactions and says that no person shall enter
into any benami transaction and further provides
that whoever enters into such a transaction, shall
be punishable with imprisonment for a term which
may extend to three years or with fine or with
both. Section 4 bars a suit, claim or action to
enforce any right in respect of any property held
benami against the person in whose name the
property is so held or against any other person by
or on behalf of a person claiming to be the real
owner of such property. Similarly, no defence
based on any right, in respect of any property
held benami, whether against the person in whose
name the property is held or against any other
person, shall be allowed in any suit, claim or
action by or on behalf of a person claiming to be
the real owner of such property. Section 5 deals
with the question of property held benami being
liable to acquisition and Section 6 lays down that
nothing in the Act shall affect the provisions of
Section 53 of the Transfer of Property Act or any
law relating to transactions for an illegal purpose.
A reading of Section 4 of the Act shows that the
real owner is precluded from claiming title to the
property against the person holding the same
benami either by way of assertion or defence.
Under the Act any transaction entered into prior
to the coming into force of the Act, between the
ostensible owner and the real owner is not voided
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by any provision, whatsoever. If that be so, the
execution of the release deed by Surender Kumar
on 24.7.1964 (sic 24.12.1964) in favour of the
firm had extinquished his title as an ostensible
owner in favour of the firm, the real owner, which
had paid the consideration to Amar Chand
Gangwal, the original vendor. Section 41 of the
Transfer of Property Act, in terms states that
where with the consent, express or implied, of the
persons interested in immovable property, a
person is the ostensible owner of such property
and transfers the same for consideration, the
transfer shall not be voidable on the ground that
the transferor was not authorised to make it
provided that the transferee, after taking
reasonable care to ascertain that the transferor
had power to make the transfer, had acted in
good faith. This provision is clearly intended to
protect third party transferees who bona fide and
after due care and caution purchase the property
from the ostensible owner taking him to be the
real owner. It may next be noted that even if it is
so assumed, we are of the opinion that in the
instant case Surender Kumar having already
released his right, title and interest as ostensible
owner of the property in favour of the firm, the
firm had acquired complete title over the property
long before the Act came into force. Such a
transaction which preceded the coming into force
of the Act has not been voided by any specific
provision in the Act. We are, therefore, of the
opinion that the High Court was wrong in
concluding that the title continued in Surender
Kumar. We set aside that part of the High Court’s
finding and hold that the appellant was the owner
of the property insofar as it related to the interest
of Surender Kumar therein.”

The Apex Court held that if the ostensible owner

has executed a release deed much prior to coming in

force of Prohibition Act, the right of the real owner was

recognized and, therefore, no plea of benami can be
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raised. It is further held that if the transaction

preceded the promulgation of the Prohibition Act, it

does not violate any provision of said Act. Admittedly,

the entire transactions were made much prior to

coming into force of the Prohibition Act and mere

recital in the deed of release or the antecedent of the

title as pleaded in the plaint does not ipso fact raise an

issue of benami. Mere saying that once the benami

word is used in the pleading, it ipso facto denudes the

Court to entertain the dispute cannot be an universal

rule. The Court for a limited purpose whether such

issue is actually involved in the suit can go into such

aspect before applying the exclusion provision

contained in the special Act. It is a trite law that the

Court should uphold the jurisdiction of the Civil Court

unless expressly or by necessary implication barred.

The aforesaid statement can be corroborated by

looking into provision of Section 9 of the Code of Civil

Procedure where the jurisdiction of the Civil Court can

only be ousted and/or excluded by express and implied

provision. In the event, there is no issue relating to

banami in the suit, it does not take away the

jurisdiction of the Civil Court on mere use of the term

benami. Admittedly, the property was purchased in the

year 1959 and the deed of release was executed by the

ostensible owner/benamdar in the year 1973 much

prior to coming into force of the Prohibition Act. The

Apex Court in the said judgment have also noticed the

same and in express word held that such transaction
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having preceded the coming into force of the Act has

not been voided by any specific provision thereof. What

can be seen from the aforesaid expressions used by the

Supreme Court that even Section 4 containing an

exception does not have any applicability since there is

no benami subsisting as on the date of coming in force

of the said Act. Section 41 of the Transfer of Property

Act bestowed power on the ostensible owner to divest

such right into a real owner and therefore, the Apex

Court held that the observations of the larger bench of

this Court is contrary to the provision of law. Whether

the conditions required under Section 41 of the

Transfer of Property Act has been followed and/or

adhered to is a question which can only be decided the

moment the occasion so arise and not definitely at the

stage of the rejection of plaint under Order 7 Rule 11

(d) of the Act. The main object underlying the said

provision is to arrest the frivolous and unmeritorious

suit to be nipped in the bud or the Court to invest time

by assumption of jurisdiction which it had none

because of an express embargo created in the special

statute.

 The Court should not reject the plaint when the

issues involved therein are triable in nature and to be

ascertained upon a full fledged trial. It is more so when

the plaint is sought to be rejected on the ground that it

is barred by law. In such event, the Court should

confine its scrutiny to the averments made in the plaint

and not to the defence or the materials surfaced for the
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first time in an application for rejection of plaint. Mere

narration of antecedent of title in a suit for declaration

of title against the third party when atone point of time

the sale deed stood in the name of an employee, who

later on executed a deed of release in favour of the real

owner, cannot raise an issue of benami when

apparently such transaction took place much prior to

the coming into force of the Benami Property

Transactions and Prohibition Act, 1988. The position

would have been different when a suit is brought by

the real owner against the ostensible owner or by

ostensible owner against the real owner challenging the

respective deeds.

We, thus, find that the Trial Court has committed

grave error in allowing an application filed by the

defendants/respondents under Order 7 Rule 11 of the

Code of Civil Procedure.

The same is hereby set aside.

The appeal along with the application are allowed.

The suit is restored to its original file and number.

The Trial Court shall proceed with the suit and

decide the same as early as possible.

Urgent certified copy, if applied for, be furnished

to the appearing parties within three days from the

date of the application.

  (Abhijit Gangopadhyay, J)   (Harish Tandon, J)
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