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IN THE COURT OF XLIX ADDL. CITY CIVIL AND SESSIONS
JUDGE, [SPECIAL COURT FOR TRIAL of NIA CASES], 

(CCH-50) BENGALURU

DATED :  30th May, 2022

PRESENT: 

Sri Gangadhara  C.M.,
                                              B.Com., LL.B.,
XLIX Addl. City Civil & Sessions Judge, 

[Special Court for trial of NIA Cases], 
(CCH-50) Bengaluru. 

CRL.MISC.NO.4439/2022

Petitioner/         :   Mr. Jafer Sadiq,
Accused No.10 Aged about 50 years,

S/o Late Abdul Sattar,
R/o 4th Cross, 2nd Stage,
Vadi – A – Huda,
Shivamogga.

 
(By: Sri  Chidambara, Advocate)

VS.

Respondent/      :  The  National Investigation Agency,
Complainant Ministry of Home Affairs,

Government of India, New Delhi.

(By : Learned Spl. Public Prosecutor)

ORDERS

   The petitioner/accused No.10 has filed this bail petition

under Section 439 of Cr.P.C., seeking regular bail in respect of

R.C.No.10/2022/NIA/DLI, which was earlier registered as Crime

No.77/2022 by Doddapete Police, Shivamogga, for the offences

punishable  under  Sections  341,  143,  201,  204,  212,  302  r/w
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Section 34 of the IPC and Sections 16, 18, 19 and 20 of  the

Unlawful Activities (Prevention) Act, 1967 (for short 'UAPA’).  

2. The petitioner has stated facts of the case in brief

and specifically pleaded that there are no reasonable grounds to

believe that he has committed the alleged offences. He has been

falsely implicated at the instance of some ill-wishers against him.

He has further pleaded that there is delay of more than seven

hours  in  filing  the  first  information  statement.  He  has  further

pleaded that there are no specific allegations against him and his

name is not mentioned in the said first  information statement.

There are no criminal antecedents against him and he is a law

abiding citizen. He has further pleaded that there was no motive

or intention to commit the alleged crime and there are no cogent

and reliable materials to connect him with the alleged incident.

There are no eye-witnesses to the alleged incident and the case

of the prosecution is based only on suspicion.  He has further

pleaded that he is the permanent resident of Shivamogga. He

hails from a respectable family and is having deep roots in the

society.  He is running a Car dealing business at  Shivamogga

and  he  owns  movable  and  immovable  properties  in  the  said

address.  He  has  further  pleaded  that  he  is  suffering  from

hypertension, diabetes and other ailments which requires regular

treatment. He is the only bread earner in the family and entire

family depending upon his income. He has further pleaded that

he is ready to abide by the conditions that may be imposed by

this Court, ready to co-operate with the investigating agency and

he will not directly or indirectly make any inducement, threat or

promise to any person or persons acquainted with the facts of
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the case, so as to dissuade him or them from disclosing such

facts to the Court or to the investigating agency. Hence, he has

prayed to allow the bail petition.

3. The learned Special Public Prosecutor has resisted

the bail petition by filing his objections. He has stated the facts of

the  case  in  brief  and  specifically  contended  that  during  the

investigation, the accused were arrested between 21.02.2022 to

24.02.2022 and they were taken to Police custody for  eleven

days  from 25.02.2022  to  07.03.2022.  During  the  said  period,

three  machetes  and  two  draggers,  which  were  used  for

commission  of  the  offence,  were  recovered  based  on  the

disclosure statements made by them. The disclosure statements

made by other accused have revealed that the petitioner played

an important role in the conspiracy and execution of the alleged

crime. The petitioner has provided one Maruti Swift Car to other

accused  persons  to  purchase  and  transport  the  weapons,

conduct recee and chase the deceased Harsha. He has assisted

the  other  accused  persons  to  procure  deadly  weapons  and

transporting accused persons for the commission of the crime.

He has used another Car to evade arrest by the Police along

with accused No.6 and sought assistance from other persons to

evade arrest by the Police after commission of the crime. The

common intention to strike terror by using lethal weapon thereby

causing death is established by the previous gatherings of all the

accused, supporting each other overtly and covertly in furthering

of the common intention, physical presence at the place of the

crime committed and the subsequent  conduct  of  fleeing away

and  other  activities.  The  prosecution  has  made  out  a  strong
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prima facie case against all the accused persons and they have

committed  heinous  offence  in  society.  The  petitioner  has  not

produced any medical certificate before this Court to show that

he  is  suffering  from health  issues.  Since  the prosecution  has

made  out  a  prima facie  case against  the  petitioner  about  his

involvement in the crime and there is a bar under Section 43-

D(5) of UAPA, the petitioner shall not be released on bail. The

investigation is still under progress and the investigation officer

needs  to  collect  the  evidence  in  support  of  larger  conspiracy

made by the petitioner and other accused persons. Hence, he

has prayed to reject the bail petition.   

4. This  Court  heard  the  arguments  of  the  learned

counsel  appearing  for  the  petitioner/accused  No.10  and  the

learned Special Public Prosecutor.

5. The following points arise for court consideration;

1) Whether  the  petitioner/accused  No.10
has  made  out  grounds  to  exercise  the
discretion  under  Section  439  of  Cr.P.C.,
and to enlarge him on regular bail?

2) What order?

6.  Findings of this Court to the above points are as

follows :-

Point No.1 :    In the negative;

Point No.2 :    As per final order, for the following;

R E A S O N S

7. Point  No.1:-  Initially,  a  case  was  registered  in

Doddapete Police station, Shivamogga in Crime No.77/2022 for

the offence punishable under Section 302 r/w section 34 of the
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IPC based on the first information statement lodged by one Smt.

Padma w/o Nagaraja who is mother of the deceased Harsha @

Hindu Harsha.  The allegations of  the prosecution are that the

first  informant  is  residing  within  the  jurisdiction  of  Doddapete

Police Station along with her  husband and son.  Her son was

working  as  an  Assistant  under  an  Engineer  by  name  Sachin

Raiker. Her son is an activist of Bajarang Dal, working in favour

of Hindutva and Gorakshane for the last five years. Therefore,

the Muslim youths developed animosity against him and her son

used to tell her that he is facing life threat from Muslim youths of

M.K.K. Road, K.R. Puram Road, R.M.L. Nagar and Clark Pete

etc. The first informant used to tell the deceased not to go for

their affairs. On 20.02.2022, at about 08.00 p.m., the deceased

left the house for dinner in the Hotel and at around 09.30 p.m.,

the friends of  the deceased came near  the house of  the first

informant  and  informed  that  the  deceased  was  attacked  with

deadly weapons by some Muslim miscreants at Bharathi Colony

Cross, opposite to Kamath Petrol Bunk and the deceased was

shifted to McGann Hospital for treatment. Immediately, the first

informant along with her daughter went to McGann Hospital and

found  that  her  son  was  killed.  Since  the  deceased  was  an

activist of Bajarang Dal, Muslim youths opposed him and in that

regard deceased was murdered between 08.45 p.m., and 09.15

p.m. The first informant was shocked by the murder of her son

and taking treatment  at  McGann Hospital.  Based on the  said

information,  Doddapete  Police,  Shivamogga registered a case

and took up the matter for investigation. The Investigating Officer

arrested the accused and collected the evidence. Subsequently,

The  Government  of  India,  Ministry  of  Home  Affairs,  CTCR
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Division,  North  Block,  New  Dilhi  vide  order

FNo.11011/18/2022/NIA dated 21.03.2022 transferred the case

to  the  National  Investigating  Agency  (for  short  'NIA')  for

investigation.  Accordingly,  the  NIA  registered  the  case  in

R.C.No.10/2022/NIA/DLI  on  22.03.2022  for  the  offences

punishable  under  section  341,  143,  201,  204,  212,  302  R/W

section 34 of the IPC and sections 16, 18, 19 and 20 of UA (P)

Act  and  took  up  the  matter  for  investigation.  During  the

investigation, the investigation officer invoked section 120(B) of

IPC and section 25(1B) of Arms Act with the permission of the

court.  Now the investigation is under progress.  The petitioner,

who is accused No.10 in the aforesaid crime, has approached

this Court seeking regular bail. 

8. It is well settled legal position that the Court cannot

hold a mini trial while considering the bail petition whereas, the

Court has to consider whether there is any prima facie case or

reasonable grounds to believe that the petitioner is involved in

the alleged crime, nature and gravity of the offence, severity of

the  punishment  in  the  event  of  conviction,  chances  of  fleeing

away from the justice, chances of threatening or tampering the

prosecution  witnesses,  antecedents  of  the  petitioner  and  the

interest of society. These principles have been emerged from the

catena of the decisions of the Hon'ble Apex Court.  Out of the

said catena of the decisions, this Court has placed reliance on

the decision in the case of Virupakshappa Gouda and Another

v. The State of Karnataka and another, (2017) 5 SCC 406.  In

this decision, the Hon'ble Apex Court has clearly held at para 15

as under :-
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“15.  The court has to keep in mind what has been
stated in  Chaman Lal vs. State of U.P. and another[3]. The
requisite  factors are:  (i)  the  nature of  accusation  and the
severity of punishment in case of conviction and the nature
of  supporting  evidence;  (ii)  reasonable  apprehension  of
tampering with the witness or apprehension of threat to the
complainant; and (iii) prima facie satisfaction of the court in
support of the charge.  In Prasanta Kumar Sarkar vs. Ashis
Chatterjee  and  another[4],  it  has  been  opined  that  while
exercising the power for grant of bail, the court has to keep
in mind certain circumstances and factors. We may usefully
reproduce the said passage:- 

     “9....among other circumstances, the factors which are to
be borne in mind while considering an application for bail
are: 

(i)   whether  there  is  any  prima  facie  or  reasonable
ground  to  be  believed  that  the  accused  had
committed the offence;

(ii) nature and gravity of the accusation;

(iii) severity of the punishment in the event of conviction;

(iv) danger  of  the  accused  absconding  or  fleeing,  if
released on bail;

(v) character,  behaviour,  means, position and standing
of the accused;

(vi) likelihood of the offence being repeated;

(vii)  reasonable  apprehension  of  the  witnesses  being
influenced; and

(viii) danger, of course, of justice being thwarted by grant
of bail.”

Keeping  in  mind  the  aforesaid  salutary  principles,  this

Court has taken the facts of the case for consideration.

9. The learned counsel for the petitioner argued before

the Court  that  there is no involvement  of  the petitioner in the

alleged incident. The name of the petitioner is not disclosed in

the first information statement and the petitioner is an innocent

https://indiankanoon.org/doc/1129584/
https://indiankanoon.org/doc/1129584/
https://indiankanoon.org/doc/1870696/
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person. He further argued that as per the allegations made by

the  respondent/NIA,  the  petitioner  had  provided  Car  to  other

accused persons. Therefore, there is no prima case against the

petitioner  about  his  involvement  in  the  crime.  Hence,  the

petitioner is entitled for bail.

10. Per  contra,  the  learned Special  Public  Prosecutor

argued before the Court that the deceased is an Hindu activist

and a member of Bajarang Dal. His name is Harsha @ Hindu

Harsha which is important to consider the bail petition filed by

the petitioner.  Though the case was registered for the offence

punishable under Section 302 of the IPC initially, Section 120-B

of  the  IPC  and  Section  25  of  the  Arms  Act  were  invoked

subsequently  and  this  Court  has  permitted  to  include  the

aforesaid sections on 01.04.2022. He further argued that there is

no animosity between the accused and the deceased. The only

motive to commit the murder of the deceased is to terrorize the

people of Hindu community.  This petitioner has handed over his

I-20 Car to other accused persons to go to Mandagadde to made

conspiracy. He was the part of the larger conspiracy made by the

accused  to  commit  the  murder  of  deceased.  The  accused

committed the offences punishable under UAPA. There is strong

prima facie case against the petitioner about his involvement in

the crime. Therefore, there is bar under Section 43-D(5) of the

UPAP to grant the bail to the petitioner. Hence, the petitioner is

not entitled for bail.

11. This Court has perused the bail petition, objections

and the documents available on record. 
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12. It  is  the  allegation  of  the  prosecution  that  the

deceased Harsha @ Hindu Harsha is a member of Bajarang Dal

and Hindu activist and he was working in favour of Hindutva and

Gorakshane.  Therefore,  the  accused  developed  animosity

against  him and they committed his murder with an intention to

create fear in the mind of people at large and to create insecurity.

It is the specific allegation against the petitioner that he knew the

conspiracy  made by  the  other  accused,  he is  involved  in  the

larger  conspiracy,  provided his Car to other accused to made

conspiracy  to  commit  the  murder  of  deceased  Harsha,  to

procure the weapons and chase the deceased at the time of the

incident.

13. This  Court  has  secured  the  CD  from  the

Investigating Officer and perused the same. As could be seen

from  the  said  CD,  the  Investigating  Officer  has  collected  the

evidence  to  show  that  the  petitioner  was  having  knowledge

about  the  conspiracy  made  by  the  other  accused  and  he

assisted  other  accused  persons  to  commit  the  murder  of  the

deceased  Harsha  @  Hindu  Harsha.  The  protected  witness-I

clearly stated in his statement before the investigating officer that

accused Jeelan told him that he discussed with his father i.e.,

the petitioner about commission of the murder of the deceased

and this petitioner agreed for the same. Another witness stated

before the investigation officer that the petitioner requested him

to permit the son of the petitioner to stay in his house and he

came  to  know  that  the  son  of  the  petitioner  committed  the

murder of the deceased Harsha @ Hindu Harsha when the son

of the petitioner was arrested by the police in his house.  The
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aforesaid facts clearly go to show that the petitioner was having

knowledge about the conspiracy made by the other accused to

commit  the murder of  the deceased Harsha @ Hindu Harsha

and he assisted other accused to evade the arrest by the Police

after commission of murder. Therefore, there is a strong prima

facie  case against  the petitioner  about  his  involvement  in  the

larger conspiracy in commission of the murder of the deceased

Harsha @ Hindu Harsha. The alleged offences are heinous in

nature and punishable with death or imprisonment for life. 

14. The learned Special  Public Prosecutor has placed

reliance  on  the  decisions  of  the  Hon'ble  Apex  Court  and  the

Hon'ble High Courts, which are as under :-

 i) Asim Shariff  v.  National  Investigating  Agency  –  
(2019) 7 SCC 148. 

ii) The order dated 14.02.2020 passed by the Hon'ble
High Court of Gujarat at Ahmedabad in the case of
Ubed Ahmed @ Ubaid Mirza v. State of Gujarat, in
R/Criminal Misc. Application No.21144/2019.

iii) The order dated 20.10.2021 passed by the Hon'ble
Apex Court in petition for Special Leave to Appeal
(Crl.) No.4124/2010, in the case of Ubed Ahmed
@ Ubaid  Mirza  @ Obed  Mirza  v.  The  State  of
Gujarat.

iv) National  Investigating  Agency  v.  Zahoor  Ahmad
Shah Watali – (2019) 5 Supreme Court Cases 1.

v) Pradeep Ram v. Union of India through National
Investigating  Agency  –  2020  SCC  OnLine  Jhar
792.

vi) The  judgment  dated  15.09.2021  passed  by  the
Hon'ble  High Court  of  Karnataka  in  case of  Mr.
Shaikh Muhammed Bilal V/s National Investigation
Agency  in  Crl.A.No.585/2021  A/W
Crl.A.Nos.576/2021, 582/2021 and 745/2021.
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vii) The  judgment  dated  22.12.2021  passed  by  the
Hon'ble High Court of Karnataka, in Imran Ahmed
@ Imran Khan v. National Investigating Agency. 

viii) Mohamed Shariff v. National Investigating Agency,
Ministry of Home Affairs GOI, rep. By Spl. Public
Prosecutor – 2022 SCC OnLine Kar 662.

The learned Special Public Prosecutor argued by placing

reliance on the aforesaid decisions that  the ingredients  of  the

offences punishable under the UAPA are attracted in this case

and there is a bar under Section 43-D(5) of UAPA to grant bail to

the  petitioner.  This  Court  has  gone  through  the  aforesaid

decisions. 

In the first  decision, the Hon’ble Apex Court  has clearly

held at para 22 as follows;

     “22.   That apart, we have also gone through the relevant
record and extract of the charge-sheet placed on record for
perusal, the fact reveals that the accused appellant is the
President of Bengaluru unit of Popular Front of India(PFI)
and the other accused nos. 1 to 4 are also the members of
PFI. It reveals from the charge-sheet that there was frequent
telephonic/mobile conversation between appellant(accused
no.  5)  with  other  accused  persons(accused  nos.  1  to  4)
prior  and  subsequent  to  16th  October,  2016  (the  alleged
date of incident) which persuaded the Court to arrive to a
conclusion that there is a prima facie material of conspiracy
among  the  accused  persons  giving  rise  to  sufficient
grounds of  subjective satisfaction of  prima facie case of
alleged offences  of  conspiracy being hatched among the
accused persons and truth & veracity of such conspiracy is
to be examined during the course of trial.” 

In  the  second decision,  the  Hon’ble  Gujarat  High Court

has held at para 10 and 11 as follows;

  “10.  This Court  has also considered the punishment
prescribed  for  the  alleged  offences  and  the  provisions
contained in Section 43D of the Act. At this stage, this Court
would  like  to  refer  the  provisions  contained  in  Section
43D(5) of the Act, which provides as under: 
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"43D(5)  Notwithstanding  anything  contained  in  the
Code,  no person accused of  an offence punishable
under  Chapters  IV  and  VI  of  this  Act  shall,  if  in
custody,  be  released  on  bail  or  on  his  own  bond
unless  the  Public  Prosecutor  has  been  given  an
opportunity  of  being  heard  on  the  application  for
such release: 

Provided  that  such  accused  person  shall  not  be
released on bail or on his own bond if the Court, on a
perusal  of the case diary or the report made under
section 173 of the Code is of the opinion that there
are  reasonable  grounds  for  believing  that  the
accusation against such person is prima facie true." 

“11.  From the reports/charge-sheet papers filed against the
applicant,  this  Court  is  of  the  opinion  that  there  are
reasonable  grounds  for  believing  that  the  accusation
against  the  applicant  is  prima-facie  true  and,  therefore,
looking  to  the  proviso  contained  in  the  aforesaid  sub-
section, the applicant cannot be enlarged on bail pending
trial. 

      In the fourth decision, the Hon’ble Aped court has held at

para 46 as follows;

    “46.  In Niranjan Singh Karam Singh Punjabi, the Court
essentially considered the scope and ambit of the enquiry
by  the  Trial  Court  at  the  stage  of  “discharge”.  In  that
context, the Court made observations in paragraphs 6 and 8
of  the  said  judgment  which  must  be  understood
accordingly.  In  the  present  case,  however,  we  are  called
upon to consider the prayer for bail  in the context of the
purport  of  the  proviso  to  Section  43D(5)  of  the  1967  Act
which mandates  that  the  accused  person involved in  the
commission of offence referable to Chapters IV and VI of the
1967 Act shall not be released on bail or on bond. However,
the Court may release such accused on bail only if it is of
the opinion, on perusal of the case diary and/or the report
made  under  Section  173  of  Cr.P.C.  that  there  are  “no
reasonable  grounds”  for  believing  that  the  accusation
against such person is prima facie true. Conversely, if in the
opinion  of  the  Court,  there  are  reasonable  grounds  for
believing that the accusation against such person is prima
facie true, the question of granting bail would not arise as
the bar under the first part of the proviso of no bail in such
cases would operate.”

        In the fifth decision, the Hon’ble Jharkhand High Court has

held at para 11 as follows;
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       “11. A plain reading of this provision clearly shows that
once the accusation is found to be prima facie true, Section
43-D(5) of the UA(P) Act, acts as a clear bar for granting bail
to  the  accused.  The  same  view  has  been  taken  by  the
Hon'ble  Apex  Court  in  National  Investigation  Agency  Vs.
Zahoor  Ahmad  Shah  Watali,  reported  in  (2019)  5  SCC  1,
holding that there is a high burden on the accused in terms
of the special provisions contained in Section 43-D(5) of the
UA(P) Act to demonstrate that the prosecution has not been
able  to  show  that  there  exist  reasonable  grounds  for
believing that the accusation against such person is prima
face true (Para 47).”

      In the sixth decision, the Hon’ble High Court of Karnataka

has held at para 19 to 21 as follows;

       “19.  A plain reading of sub-section (5) of Section 43D of
UAP Act would indicate that apart from the barring special
court from releasing the accused on bail without affording
Public  Prosecutor  an  opportunity  of being  heard  on  the
application  filed  seeking  release  of an  accused,  proviso
thereto  places  complete  embargo  on the  powers  of  the
special court to release an accused on bail. It mandates that
if the court ' on perusal of the case diary or the report made
under Section 173 of the Code of Criminal Procedure' is of
the opinion that there are reasonable grounds for believing
that  accusations made  against  such  person,  as  regards
commission  of  offence  or  offense  under  the  Chapter  IV
and/or  Chapter VI  of  UAP  Act  is  prima-facie  true,  such
accused person shall not be released on bail or on his own
bond.”     

    “20. It would be of relevant to note at this juncture that
there is no similar or analogous provision traceable in any
other statute to the one found in Section 43D(5) of UAP Act.
In  other  words,  the  language employed  for  grant  of  bail
adopted under  the  said enactment  remains unique to  the
said enactment. The source of power for the court to grant
bail in respect of non-bailable offence punishable with death
or life imprisonment is traceable to Section 439 Cr.PC. Sub-
section (5) of Section 43D is an exception to the application
of  the  general  bail  provision  in  respect  of  the  offence
punishable under Chapter IV and VI of the UAP Act.

     “21. Bail  is the rule and jail  is the exception – is the
conventional  idea  or  thinking  while  considering  the
application for grant of bail in respect of the penal offence.
The exercise of general power to grant bail under UAP Act is
severely restrictive in scope. The use of the words under
proviso to Section 43D(5) "shall not be released" in contrast
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with the words found in Section 437(1) of Cr.P.C. "may be
released"  suggest  or  indicates the  intention  of  the
legislature is to take a departure from the general principle
or in other words, to make the bail being exception and jail
being the rule. The courts are therefore burdened with the
sensitive task in dealing with bail  applications in UAP Act
while considering the prayer for grant of bail when filed by
an  accused   who is charge   sheeted  for  the  offence
punishable under UAP Act "Justification" must be searched
from the case diary and final  report  submitted before the
special court. The legislature has prescribed a low "prima
facie standard" as a measure of degree of satisfaction to be
recorded by such court when scrutinizing the material  on
record for its justification. The standard can be contrasted
with the standard of "strong suspicion" which is used by
courts while hearing the applications for discharge. In fact,
Hon'ble Apex Court in NATIONAL INVESTIGATION AGENCY
vs ZAHOOR AHMAD SHAH WATALI reported in (2019) 5 SCC
1 has noticed this difference and has opined thus:

        "23. By virtue of the proviso to sub-section (5),
xxx  under  the  other special  enactments.  In  any
case, the degree of satisfaction to be recorded by
the  Court  for  opining  that  there  are reasonable
grounds  for  believing  that the  accusation  against
the accused is prima facie true, is lighter than the
degree  of  satisfaction  to  be  recorded  for
considering  a  discharge  application  or framing of
charges in relation to offences under the 1967 Act."

      In  the  seventh  decision,  the  Hon’ble  High  Court  of

Karnataka has held at para 16 to 18 as follows;

     “16. The act committed by the accused along with other
accused  persons  on  11.08.2020  as  stated  in  the  charge
sheet discloses the conspiracy to commit the aforesaid acts
of  violence  and  destruction  of  public  properties  and  to
create a fear psychosis in the mind of law abiding citizens.
There is no particular form or means by which a state of
terror can be struck in the minds of people and the purpose
of a terrorist act is to create fear psychosis in the minds of
public  in  general.  By  his  activity,  the  appellant  has
attempted  to  create  fear  and  panic  amongst  public  in
general.”

       “17. Section 18 of the 1967 Act would take within its
view the persons who abet, incite, knowingly facilitates the
commission  of  terrorist  act.  Section  15  of  the  1967  Act
provides  that  usage  of  inflammable  substance  to  cause
injuries to a person or damage property with an intention to
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strike  terror  amounts  to  a  terrorist  act.  From the  charge
sheet, it is evident that petrol was used while attacking the
police  personnel  and  damaging  the  public  property.
Therefore, prima facie, provisions of Section 15 of the 1967
Act would be attracted. The acts attributed to the appellant
were with an intention to strike terror in general public. A
coordinate  Bench  of  this  Court,  while  dealing  with  bail
applications of other co-accused persons, has rejected the
same in view of provision contained in Section 43D(5) of the
1967 Act.”

   “18.  For  the  aforementioned  reasons,  provisions  of
Section 43D(5) of the 1967 Act are applicable to the facts
and the material in the charge sheet indicates that there are
reasonable grounds to believe that accusation against the
appellant is prima facie proved. The appellant is therefore
held not entitled to be released on bail.”

     In the eighth decision, the Hon’ble High Court of Karnataka

has held at para 33 and 34 as follows; 

     “33.  The Hon'ble Supreme Court while considering the
said provisions held that, it is the duty of the Court to be
satisfied that there are reasonable grounds for believing that
the accusation against the accused is prima facie true or
otherwise.  It  is  further  held  that,  by  its  very  nature,  the
expression  "prima  facie  true"  would  mean  that  the
materials/evidence collated by the investigating agency in
reference to the accusation against accused concerned in
the First Information Report, must prevail until contradicted
and overcome or disproved by the other evidence. Further
held that, the averments made in the FIR should show the
complicity  of  the  accused  in  the  commission  of  the
offence.”

    “34.  Admittedly in the present case, the material evidence
collected  by  Investigating  Officer  clearly  depicts  that
Accused No.25 being member of 'terrorist gang' has made
conspiracy  with  other  accused  persons  committing  for
violent  use  acts  of  criminal  force  and  thereby  and
committed involved in an offence punishable under Section
120B r/w 149 of the Indian Penal Code and Sections 16, 18
and  20  of  the  Unlawful  Activities  (Prevention)  Act,  1967.
Therefore,  Appellant/Accused  No.25  is  not  entitled  to  the
discretionary relief of bail  as there is prima facie material
against  the  appellant.  The  Hon'ble  Supreme  Court  in  its
latest Judgment in the case of Thwaha Fasal vs. Union of
India  reported  in  2021  SCC  online  1000  relying  upon  the
aforesaid  judgment  in  the  case  of  National  Investigation
Agency  vs.  Zahoor  Ahmed Shah Watali,  at  paragraph  20,
held as under:
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      "The stringent conditions for grant of bail in sub-
section  (5)  of  Section  43D  will  apply  only  to  the
offences punishable only under Chapters IV and VI of
the 1967 Act. The offence punishable under Section
13 being a part of Chapter III will not be covered by
sub-section (5) of Section 43D and therefore, it will be
governed by the normal provisions for grant of bail
under  the  Criminal  Procedure  Code,  1973.  The
proviso  imposes  embargo  on  grant  of  bail  to  the
accused  against  whom  any  of  the  offences  under
Chapter  IV and VI  have been alleged.  The embargo
will apply when after perusing charge sheet, the Court
is of the opinion that there are reasonable grounds
for believing that the accusation against such person
is prima facie true. Thus, if after perusing the charge
sheet,  if  the  Court  is  unable  to  draw such a  prima
facie conclusion, the embargo created by the proviso
will not apply."

15. On perusal  of  the  law laid  down in  the  aforesaid

decisions, if the prosecution has made prima facie case against

the accused about their involvement in commission of offences

under the UAPA, the bail shall not be granted to the accused as

per section 43D(5) of the UAPA. It is pertinent to mention here

that the petitioner nowhere contended in his bail petition that the

offences under the provisions of UAPA are not attracted against

him  whereas, it is the specific case of the petitioner that he has

not  directly  involved  in  the  alleged  crime,  his  name  is  not

mentioned or disclosed in the first information statement. As per

the allegations, he only provided Car to other accused persons.

Therefore,  he  is  entitled  for  bail.  As  discussed  supra,  the

Investigating Officer has collected the materials to show that the

petitioner is involved in the larger conspiracy in committing the

murder  of  the  deceased Harsha @ Hindu Harsha.  Therefore,

there is a strong prima facie case against the petitioner about his

involvement  in  the  crime.  Moreover,  the  investigation  is  still

under  progress.  The Investigating  Officer  needs to  collect  the
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evidence  in  respect  of  the  larger  conspiracy  made  by  the

petitioner and other accused persons in committing the alleged

crime. The acts committed by the petitioner in commission of the

offence attract the ingredients of the offences punishable under

the  provisions  of  UAPA.  Hence,  there  is  a  clear  bar  under

Section 43-D(5) of  the UAPA to grant  bail  to the petitioner as

held in the aforesaid decisions. Moreover,  the petitioner is the

permanent resident of Shivamogga beyond the jurisdiction of this

court. If the petitioner is released on bail, he is likely to abscond

from the jurisdiction, hamper the investigation and trial, threaten

the prosecution witnesses or tamper the prosecution evidence.

Therefore, the petitioner is not entitled for bail and he has not

made out any grounds to exercise the discretion under Section

439 of Cr.P.C.,  Accordingly,  this Court has answered Point

No.1 in the negative.

16. Point  No.2 :-   In  view  of  the  discussions  made

supra, this Court proceeds to pass the following :-

O R D E R

The  bail  petition  filed  by  the

petitioner/accused No.10, under Section 439 of

Cr.P.C., is hereby dismissed. 

(Dictated to the Judgment Writer,  transcript  thereof  computerized by him,
corrected and then pronounced by me in open Court on the 30th day of May,
2022.) 

(GANGADHARA  C.M.), 
XLIX Addl. City Civil & Sessions Judge,

(Special Court for trial of NIA Cases),
(CCH-50) Bengaluru.

*HRN/-


