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(Sri S.C.Kulkarni, Advocate for A19)
(Sri Muzaffar Ahmed, Advocate for 
A20)

  

* * * * *

ORDER 

Learned  counsel  for  accused  No.19  filed  an  application

under Sec.227 of the Code of Criminal Procedure, 1973 (‘Cr.P.C.’

for  short)  and  learned  counsel  for  accused  No.20  filed  an

application  under  Sec.239  of  Cr.P.C.,  seeking  discharge  of  the

accused No.19 and 20 for the offences alleged against them.

2. In the application filed on behalf of accused No.19, it

is contended that the prosecution has submitted charge sheet by

carrying  out  further  investigation  against  accused  No.19  on

15.09.2021. Accused No.19 is  the I.O. in the case registered in

Cr.No.135/2016.  But the Government of  Karnataka has referred

the above case to the CBI on 6.9.2019 for further investigation and

the  CBI  re-registered  the  case  in  RC  17(S)/2019/CBI/ACB/

Bengaluru  and  submitted  supplementary  charge  sheet  against

accused  No.19  along  with  other  accused  for  the  offences

punishable under Sec.120B, 302, 218, 201, 143, 147, 148 R/w 149

of  IPC and U/s.7,  13(1)(d)  R/w Sec.13(2)  of  the  Prevention of

Corruption Act, 1988. As per the charge sheet, the accusation made
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against accused No.19 are about post  incident as complained in

Cr.No.135/2016 of the Sub-Urban Police Station, Dharwad and the

prosecution never connects this accused No.19 with a period prior

to  the  alleged  incident  of  murder  of  Yogeshgouda.  Hence,  the

allegations made against  accused No.1 to  18 and the evidences

relied on by the prosecution about them are not at all concerned to

this accused No.19. Hence, considering the records collected by

the  CBI  and  appended  along  with  the  charge  sheet  submits

application  for  discharge  of  the  charges.  There  are  no  iota  of

evidence either in oral or documentary to make out prima facie

case  against  accused  No.19  and  the  Hon’ble  Prl.  District  and

Sessions Judge, Dharwad conducted the trial in the earlier charge

sheet submitted by the I.O. Motilal Pawar and all the witnesses

including  accused  No.19  gave  evidence  on  oath  and  there  are

judicial orders passed on various applications and testimonies and

judicial  orders  are  to  be  considered  while  appreciating  this

application and hence, prayed for discharge of accused No.19.

3. In the application filed on behalf of accused No.20, it

is contended that the accused No.20 at present is discharging his

service as Superintendent of Police at Chitradurga. At the time of
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investigation  of  the  case  in  Cr.No.135/2016  of  Dharwad  Sub-

Urban  Police  Station,  accused  No.20  was  working  as  ACP,

Karnataka  State  Police  at  Dharwad.  Accused  No.20  is  public

servant. Accused No.20 was not Investigating Officer, nor he was

the authority to sanction and sign the charge sheet. The accused

No.20 was only authorised to submit the charge sheet prepared by

Investigating Officer, sanctioned and signed by the Superintendent

of Police, Dharwad. There was no role of accused No.20 in the

investigation,  however  needlessly  accused No.20 is  harassed by

rash,  baseless  and  vexatious  prosecution.  Accused  No.20  was

immediate supervisory officer to accused No.19 who had carried

out defective investigation by recording arrest implanted accused

No.1  to  6  as  assailants  and  effecting  recovery  of  implanted

weapons and also created false mahazar by not bringing the actual

weapons found near the scene of crime on record. It is also alleged

that the accused No.20 has created false records during the course

of investigation and abstained from doing proper investigation and

another  allegation  of  receiving  gratification  is  also  made.

However,  receiving  gratification  does  not  come  within  the

definition of discharge of official duty. But the other allegations

made come under the definition “discharge of official duty”. It is
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further  alleged  that  the  accused  No.20  cannot  be  tried  for

prosecution for the offences under Sec.120(B) R/w 302, 218, 201,

143,  147,  148  R/w  149  of  IPC  and  Sec.7  and  13(1)(d)  R/w

Sec.13(2)  of  the  Prevention  of  Corruption  Act,  1988  unless

sanction  of  his  prosecution  has  been  obtained  under  Section

U/s.197 of Cr.P.C.  The sanction being a condition precedent for

prosecution  of  accused  No.20  and  no  such  sanction  has  been

obtained  and  therefore  accused  No.20  cannot  be  prosecuted.

Section  197  of  Cr.P.C.,  seeks  to  protect  an  officer  from

unnecessary harassment who is accused of an offence committed

while acting or purporting to act in discharge of his official duties

and does prohibits Court from taking cognizance of such offence

except with the previous sanction of the competent authority. The

investigation is carried out by the I.O. who is accused No.19 and

the duty of the accused No.20 as a Superior Police Officer is to

ensure that the investigation is conducted only by the police officer

empowered under specific law to investigate the case. There is no

complaint against accused No.20 in writing. Therefore, prays for

discharging the accused No.20.
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4. Learned Senior Public Prosecutor filed statement of

objections  and  additional  statement  of  objections  to  the  above

applications filed on behalf of accused No.19 and 20 separately. In

the statement of objections and additional statement of objections,

it is contended that the accused No.19 was arraigned as accused

for his involvement in fabricating incorrect records and evidences

to  save  the  real  accused  including  accused  No.15  Sri  Vinay

Kulkarni  from  legal  punishment.  The  accused  is  charged  with

demand and acceptance of illegal gratifications from the accused

involved in this case. 

5. Learned  Senior  Public  Prosecutor  has  denied  the

contentions  of  the  accused  No.19  and  20  by  making  parawise

comments.  It  is  further  contended that  CBI took time and gave

absolute  care  to  collect  evidence  against  public  servant  in  the

above  case  by  way  of  recording  statement  of  witnesses  under

Sec.164(5) and statement of accused under Sec.164(1) of Cr.P.C.

The  first  two  charge  sheets  were  filed  in  view of  keeping  the

provisions of Section 167(2) of Cr.P.C. Filing of two charge sheets

does not mean that the respondent was not contemplating the role

of jurisdictional police and others. The accused No.19 had arrested
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the accused i.e.,  accused No.1 to 6 who had surrendered before

ACP, Dharwad. No proper verification was done by comparing the

arrested  accused  with  the  CCTV  footage.  As  per  the  CDRs

submitted with the charge sheet  by the jurisdictional  police,  the

arrested accused i.e., accused No.1 to 6 had interacted with two

more associates i.e., Accused No.7-Santosh Savadatti and accused

No.18  Vikas  Kalburgi  at  the  time  of  offence  with  the  same

frequence  as  that  with  the  other  arrested  accused.  During

investigation, they were not even questioned by accused No.19 or

any other officer in respect of their connection with the arrested

accused or in connection with the crime. The accused No.19 has

not included A7-Santosh Savadatti and A18-Vikas Kalburgi in the

case as accused, though their involvement was clearly found with

the other charge sheeted accused. The accused No.19 did not take

serious efforts to lift the finger prints of the accused from the spot.

He did not carry out any investigation in respect of the threat letter

submitted by the brother of the deceased. No test identification of

the accused was conducted during investigation. No efforts were

taken by the accused No.19 to identify additional accused involved

in  the  crime,  mobile  phones  of  the  accused  were  not  sent  to

forensic examination, there was no investigation conducted in to
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the location and places of stay of the accused after commission of

crime,  no  effort  was  taken  for  DNA analysis  from  the  Mos

obtained  from  the  scene  of  crime,  there  was  no  investigation

conducted into the suspected vehicles seen in the CCTV footage,

motive  of  the  murder  was  not  properly  investigated  and  land

dispute  was  falsely  protected  as  the  motive.  The  further

investigation has revealed that the weapons which were found at

the  scene  of  crime  were  not  taken  on  record  by  the  I.O.  The

weapons recovered from the accused No.1 to 5 were implanted by

the investigation officer. The omissions by the accused No.19 were

supported by the witnesses statements like CW94, CW95, CW101

and  CW109.  Further  investigation  witnesses  that  efforts  were

taken by the accused No.19 in this instant case by interfering in the

trial of the case. CW90 Ramesh Mudakangoudar was the person

who was assisting the accused No.19 in the investigation. Presence

of CW90 can be seen in the mahazar prepared during the recovery

of weapons, who had packed and sent the recovered weapons after

smearing the bloods on the implanted weapons along with CW99.

Projecting  land dispute as motive was also part of the conspiracy.

Though during the investigation the owner of the property clearly

told before the police as well as during the trial that there was no
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dispute between him and the Yogesh Goudar. The accused No.19

had  not  only  seized  wrong  bikes  and  also  left  two  more  four

wheeler vehicles. 

6. The accused No.20 is supervisory officer of accused

No.19.  The  accused  No.20  was  shoulded  with  the  charge  of

Dharwad City  limits  and he  was responsible  for  law and order

situation in the City limits and he had visited the scene of offence,

maneuvered man power to locate the real accused and he was one

before  him  implanted  accused  No.1  to  5  had  surrendered  on

17.6.2016 and accused No.6 surrendered on 20.6.2016 and he was

the person who asked his subordinate in-charge inspector to send

the  manpower  for  the  assistance  of  the  investigation  officer

accused No.19 and he is the person who had sent the real weapons

used by the real assailants to eliminate the deceased and he had

active role in the faulty investigation to escape the real accused.

The actual weapons used in the crime were purportedly not taken

on record to save the real culprits and conspirators. CW7, CW8,

CW103,  CW105  and  CW109  have  confirmed  the  demand  of

illegal gratification and handing over of the illegal gratification to

accused  No.20.  Acceptance  of  illegal  gratification  was  deposed
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before the Hon’ble CMM Court, Dharwad by the witnesses while

recording their statements under Sec.164(5) of Cr.P.C. There was

no violation of Section 195(1)(b) of Cr.P.C. The CBI has unearthed

various  facts  with  respect  to  the  accused  No.20,  which are  not

expected from any law enforcement official,  the said facts gave

wrong  impression  to  the  society,  where  justice  needs  to  be

prevailed.  The  accused  No.20  was  involved  in  various  illegal

activities, which were against to law. 

7. In  the  additional  statement  of  objections,  it  is

contended that in pursuance of conspiracy, the accused No.19 who

was  investigating  officer  and  accused  No.20  who  was  the

immediate  supervisory  officer,  had  carried  out  defective

investigation  by  recording  the  arrest  of  accused  No.1  to  6  as

assailants who used weapons by effecting recovery of implanted

weapons  from  them  thereby  creating  a  false  mahazar  by  not

bringing  the  actual  weapons  found  near  the  scene  of  crime  on

record, thereby destructing the evidence. The statement of CW89,

CW99 and CW98 clearly point out towards the conspiracy already

hatched by the accused. The black colour bag should have been

seized by the accused No.19 as part of the scene of crime mahazar
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prepared by him. The statement of CW19 clearly shows that the

accused No.20 had clearly instructed not to touch the black colour

bag which was brought from the scene of crime and kept in the

cupboard located in the ground floor of the police station. Hence,

prayed for dismissal of the discharge applications filed on behalf

of accused No.19 and 20.

8. The following points arise for my determination:

1) Whether the accused No.19 and 20 have made
out any sufficient grounds for discharging them of
the  alleged  offences  as  sought  for  in  the
applications?

2) What order?

9. Heard the arguments on both sides and on considering

the relevant materials on record, my findings on the above points

are as hereunder: 

Point No.1: In the Negative 

Point No.2: As  per  final  order  for  the  

following: 

REASONS 

10. Point  No.1  :  Dharwad  Sub-Urban  Police  have

registered  a  criminal  case  in  Cr.No.135/2016  for  the  offences
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punishable  under  Sec.143,  147,  148,  120B,  302  and  201  r/w

Sec.149 of IPC on 15.06.2016 at 9.30 a.m. on the first information

lodged by  Smt.Mallavva  Goudar  W/o deceased  Yogesh  Goudar

alleging that Yogesh Goudar was shot dead on 15.06.2016 between

7.37 a.m and 7.38 a.m,  against  unknown accused  persons.  The

Dharwad Sub-Urban Police took up investigation on the basis of

the first information lodged by Smt.Mallavva Goudar and in the

course of investigation, the police have arrested accused No.1 to 5

on  17.06.2016  at  6.30  a.m.  and  accused  No.6  was  arrested  on

20.06.2016  and  after  completion  of  investigation  formalities,

charge  sheet  was  laid  by  Dharwad  Sub-Urban  Police  on

09.09.2016 alleging the offences punishable under Sec.143, 147,

148,  120B,  302 and 201 r/w Sec.149 of  IPC.  It  is  alleged that

Smt.Mallavva  Goudar  was  residing  along  with  her  deceased

husband at Govankoppa and her brother-in-law Gurunath Gouda

was  also  residing  in  the  same  village  and  her  husband  was

politician and former President of Taluk Panchayath and he was

Zilla  Panchayath  Member  and  running  a  Gym  at  Saptapur,

Dharwad in the name and style as “Uday Gym” and he used to go

to said Gym every day at about 7.00 a.m. and return at 9.30 a.m. It

is further alleged that two days prior to the date of the incident, the
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first  informant  had  received  an  anonymous  letter  as  “Like

Udayagouda you will also be killed”. It is further alleged that on

15.06.2016 at  about 8.30 a.m,  when she was watching Suvarna

News, she came across the news that Dharwad Zilla Panchayath

member  Yogesh  Goudar  was  murdered  and  immediately,  she

rushed to the spot along with Kamalavva and sister-in-law Anjana

to Uday Gym, wherein she found lot of people gathered near Uday

Gym and she went inside the Gym and dead body of her husband

was lying in supine position and there were multiple injuries on

head,  neck,  chest,  hands and stomach and it  was also seen that

blood was oozing out from the head and in the first information,

she alleged that somebody with political vengeance and malafide

intention  might  have  committed  the  murder  of  her  husband  at

Uday Gym with dangerous weapon.

11. After  filing of  charge sheet  by Dharwad Sub-Urban

Police station, criminal case was registered in CC No.964/2016 on

the file of learned JMFC Court, Dharwad. Thereafter, the case was

committed to Prl. District and Sessions Judge, Dharwad and the

same was numbered as SC No.50/2017 and the case was made

over to IV Addl. District & Sessions Court, Dharward for trial. In
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the mean while, Smt.Thungamma, the mother of the deceased and

Gurunath Goudar, the brother of the deceased have preferred Writ

Petition in W.P. No.58183-184/2017 before Hon'ble High Court of

Karnataka,  Dharwad  Bench  seeking  direction  for  further

investigation  in  respect  of  the  information  registered  as  Cr.

No.135/2016 dated 15.06.2016 and to transfer the case to CBI for

conducting further investigation. 

12. After  committal,  IV  Addl.  District  and  Sessions

Judge, Dharwad, out of 63 witnesses, examined 57 witnesses and

the statements of the accused under Sec.313 of Cr.P.C., had been

recorded. The writ petition filed by Smt.Thungamma, the mother

of the deceased and Gurunath Goudar, the brother of the deceased

came to be dismissed and prayer for handing over the investigation

to the CBI came to be rejected. However,  liberty was granted to

invoke  power  of  Court  under  Sec.319  of  Cr.P.C.,  and  said

Smt.Thungamma and Gurunath Goudar  had challenged the  said

order  dated  01.03.2019  passed  by  the  Hon'ble  High  Court  of

Karnataka, Dharwad Bench in W.P.No.58183-184/2017 before the

Hon'ble Supreme Court of India in SLP (Crl.) 5760-61/2019.  Said

SLP petition came to be dismissed by the Hon'ble  Apex Court.
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Thereafter, the brother of the deceased i.e., Gurunath Goudar filed

an  application  under  U/s.319  of  Cr.P.C.,  seeking  to  add  Vinay

Kulkarni  and  Manjunath  Basannavar  as  accused  in  the  SC

50/2017, which also came to be dismissed by the IV Addl. District

and  Sessions  Judge,  Dharwad.  Thereafter,  the  Government  of

Karnataka sought opinion from the Advocate General of Karnataka

with regard to entrusting of the case to CBI and by proceedings

dated 06.09.2019, the Government of  Karnataka was pleased to

direct the concerned to handover the records to CBI by according

sanction to CBI under Sec.6 of Delhi Police Establishment Act for

further investigation. After receiving notification under Sec.5 from

the DoPT, CBI filed a memo before the Prl. Civil Judge (Jr.Dn)

and  JMFC  Court,  Dharwad  under  Sec.173(8)  of  Cr.P.C.  and

another  memo  before  the  IV Addl.  District  &  Sessions  Judge,

Dharwad under Sec.173(8) of Cr.P.C., intimating the Court about

the CBI  taking up further  investigation  and after  receipt  of  the

order, the CBI re-registered the case in FIR vide RC-17(S)/2019,

CBI, ACB, Bengaluru on 24.09.2019 for offence under Sec.143,

147, 148, 120(B), 302 & 201 r/w 149 of IPC. During the course of

investigation,  the  CBI  arrested  accused  No.7  to  14  and  charge

sheet also filed before the Magistrate Court against accused No.7
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to 21 in addition to the accused No.1 to 6 already charge sheeted

by Sub-Urban Police Station, Dharwad. 

13. Learned counsel for accused No.19 has filed written

argument and submitted that in the case on hand, already there was

final  report  submitted by the  Investigating  Agency and accused

No.1  to  6  were  procedurally  being  arrested,  prosecuted  for

offences alleged before Addl. District & Sessions Judge, Dharwad

in SC No.50/2017, now the matter referred to the CBI, the CBI has

further investigated and submitted its report. Therefore, there two

investigation agencies and two separate reports in respect of the

very crime. The investigating report filed by the State investigating

agency still remains and it is not abandoned or rejected. Therefore,

earlier  report  has  to  be  read  as  primary  report  and  subsequent

reports would be supplementary reports.

14. Learned counsel for accused No.19 further submitted

that on the date of incident i.e., on 15.6.2016, accused No.19 was

SHO  and  immediately  on  receipt  of  information  of  murder  of

Yogesh Gouda at Uday Gym, Saptapur, he had rushed to the spot

and as per  the direction of  his higher officers,  he disbursed the

public  and  asked  his  men  to  cordon  the  scene  of  crime,
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subsequently he received first  information at police station from

Smt.Mallavva,  the  wife  of  the  deceased  as  per  Ex.P.1  and

registered  FIR in  Cr.No.135/2016.  Learned counsel  for  accused

No.19 has reiterated the investigation done by the accused No.19

and further submitted that the voluntary statements given by the

accused  disclosed  that  there  was  a  property  purchase  dispute

between  accused  No.1  and  the  deceased  at  Belligatti  village

belonging to Mr.Todkar and hence,  the deceased had threatened

accused  No.1  to  refrain  from purchasing  such  land  and  hence,

accused No.1 hatched a plan to kill the deceased and accordingly

with the help of accused No.2 to 6, accused No.1 hatched a plan

and killed Yogeshgouda. Accused No.1 to 6 were arrested by the

police and produced before the Magistrate. The accused No.19 has

conducted investigation,  recorded statement of witnesses and on

8.7.2016 as I.O. of the State investigating agency got transfer order

dated  4.7.2016  from competent  authorities,  he  had to  handover

entire charge including this particular case file along with CDs to

one  Sangamanath  Hiremath.  Except  of  total  11  days  of

investigation out of total 23 days of being in office as officer in-

charge of police station during that relevant period, the accused

No.19 has not involved in any of the further investigation, record,
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formulations  of  conclusions  etc.,  arrived  by  his  successors  in

office. He further submitted that he has deposed before the Trial

Court  i.e.,  Addl.  District  and  Sessions  judge,  Dharwad  in  SC

No.50/2017 as PW59 and his deposition is part of the preliminary

records.  In  the  meanwhile,  the  Government  of  Karnataka  has

handed  over  the  investigation  of  the  case  to  CBI,  who  after

investigation,  submitted  charge  sheet  as  supplementary  report

under Sec.173(8) of Cr.P.C., by arraigning the applicant herein as

accused No.19 alleging offences punishable under Sec.120-B R/w

302, 218, 201, 143, 147, 148 R/w 149 of IPC and U/s.7, 13(1)(d)

R/w Sec.13(2) of the Prevention of Corruption Act.  

15. He further submitted that it is alleged by the CBI that

the accused No.19 had purposefully becoming part of the criminal

conspiracy  with  other  accused  has  carried  out  a  defective

investigation,  created  false  records,  fabricated  documents,

implanted  weapons,  avoided  to  bring  real  weapons  found  near

scene of offence and by doing so, shielded the real assailants and

accused No.15,  enabled the  arrested  accused to  secure acquittal

and  also  alleged  of  having  received  illegal  gratification  from

accused No.1 to scuttle the investigation. 
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16. He further  submitted that  the allegations alleged by

the CBI against accused No.19 are coming within the purview of

his official duties done by a public servant and there is protection

to such acts done by a public servant during the course of his duty

under Sec.197 of Cr.P.C. He further submitted that the recording of

statement  of  witnesses,  conducting  mahazar,  inquest  and  post

mortem of the deceased, inquiring and arresting of the suspects,

etc., are all form part of official duty of Investigating officer and

he has been given free hands to investigate in to the matters, he

can seek assistance of his staff and guidance of his senior officers

and hence, the accused No.19 is to be shielded under Sec.197 of

Cr.P.C.

17. Learned counsel for accused No.19 further submitted

that   the  CBI  has  alleged  that  this  accused  is  being  part  of  a

criminal  conspiracy  hatched  by  the  other  accused  and  has

intentionally  made certain omissions,  fabrication of  records and

evidences  to  save  real  accused,  but  the  prosecution  have  no

authentic materials to prove that the accused No.19 is part of larger

conspiracy and prosecution is not having even a single material to

show that this accused had every knowledge about who are the real
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assailants  before  taking  up  for  the  investigation  and hence,  the

prosecution is making vague and reckless accusation against this

accused No.19.

18. Learned  counsel  for  accused  No.19  submitted  that

upon reading of the entire supplementary charge sheet, it can be

said that this accused during the course of performing his official

duties, he might have lost sight of certain audio visual aspects of

CCTV footages and call record details, but the prosecution clearly

failed to make out any intent on the part of this accused to indulge

in  and  commit  any  of  the  offences  as  alleged  against  him  in

conspiracy with other accused persons.

19. Learned  counsel  for  accused  No.19  submitted  that

there are no direct evidence to say that this accused was directly

involved in commission of any crime or omission of certain acts

outside  the  purview  of  his  duties  and  in  the  absence  of  any

materials  to  show  meeting  of  minds  between  this  accused  and

others, there is room for doubt.

20. Learned counsel for accused No.19 submitted that the

entire  basic data  or  material  which the CBI had relied is  based

upon  the  CDR analysis  data  of  accused  No.1  to  6  and  CCTV
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footages,  which were promptly collected by this  accused No.19

and it clearly shows his fairness and unbiased investigation. 

21. He further submitted that the confessional statements

of  accused  persons  show  that  there  is  no  role  of  this  accused

No.19.  Mere  knowledge,  even discussion of  the  plan  would  be

perse constitute conspiracy. There is no meeting of minds between

accused No.19 and other alleged principal conspirators.  To prove

the conspiracy, the CBI relies on alleged act of omission to show

the actual weapons on record while preparing the scene of crime

mahazar.  But  there  are  no  materials  to  show  that  this  accused

No.19 had any knowledge of the same and deliberately not brought

them  on  record.  Thus  the  allegations  of  CBI  becomes  only

hypothetical without any basic material on record.

22. Learned counsel for accused No.19 further submitted

that  in  a  much  highlighted  case  of  murder  of  Yogeshgouda,  if

persons  voluntarily  appear  before  the  I.O.  and  state  that  they

committed  murder  on  15.6.2016,  can  this  accused  leave  them

without  arrest?  Certainly  not.  Accordingly,  this  accused  No.19

arrested such accused and produced them before the Magistrate,

recorded  their  statements,  search  and  seized  articles  shown  by
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them. When such being the case, there is no criminal intention on

the part of accused No.19. 

23. Learned  counsel  for  accused  No.19  submitted  that

relying on the statements of CW97 and CW98, it is alleged that

this accused No.19 arranged one machu and he asked to smear

blood  of  deceased  on  articles  seized.  It  is  not  clear  why  the

accused No.19 would do said act of arranging machu and smear

blood on it, said machu was not part of the MO’s seized in the

earlier report and even it was not part of the CBI report. 

24. Learned counsel for accused No.19 submitted that the

CBI states about black colour bag containing weapon in it, which

is said to be found by accused No.20 in the nearby place of scene

of crime and allegedly sent to police station with a direction to the

staff not to touch the same and later accused No.11 stated that  he

threw such bag near  the  scene  of  crime.  The CBI  has  illegally

alleged that  accused No.19 omitted this  and did not  bring it  in

purview  of  his  investigation,  the  accused  No.19  deny  the  said

allegation. He further submitted that in a high profile case like the

case on hand, number of staff are deployed by the senior officers to

investigate  into  the  matter  right  from  the  rank  of  Deputy



 23                                Spl.CC. 565/2021 

Commissioners  to  constables  and  were  given  different

responsibilities to investigate the case and the manner in which the

black colour bag was seized was already come on record in SC

No.50/2017, hence, the allegations of CBI are all concocted and

created.

25. Learned counsel for accused submitted that smearing

of blood was done at the instance of accused No.19 and to prove

this allegation, medical evidence has to be collected and made part

of  this  supplementary  report  and  in  the  absence  of  the  same,

allegations and ingredients of offence punishable under Sec.218 of

IPC are not proved and even for attracting offence U/s.201 of IPC,

the circumstances brought about are not solid and conclusive in

nature and there is every room for doubt in the case of prosecution.

26. Learned counsel for accused No.19 submitted that the

major allegation alleged by the CBI against accused is receipt of

illegal gratification by this accused No.19 from accused No.1 to

scuttle  the  investigation  and  to  prove  this  allegation,  the

prosecution has relied upon the statements of CW’s 94, 95, 101

and 109 and reading of statements of witnesses would not attract
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the  basic  ingredient  contemplated  under  Sec.7  of  the  P.C.Act,

because there was no demand made by the accused. 

27. Learned  counsel  for  accused  No.19  submitted  that

another allegation of CBI is that this accused has not conducted

test identification parade and if there is any ambiguity in the minds

of eye witnesses, if doubt arises in the mind of the I.O., that the

witnesses might not be able to recollect the identity of accused at

later stage, such identifications are done to the discretion of I.O.

and  it  is  settled  principle  of  law  that  failure  to  hold  test

identification parade would not make inadmissible the evidence of

identification  in  Court  and  hence,  criminal  liability  cannot  be

forced on accused No.19 for such default. 

28. Learned counsel for accused submitted that in view of

all the circumstances and the citations that accused No.19 relies to

prove that the ingredients of Section 120-B, 201, 218, 149, 302 of

IPC are not met out by the prosecution at all and citations asserting

his right of discharge at this pre-trial stage U/s.227 of Cr.P.C., and

provisions of Sec.7, 13 of P.C. Act and hence, prayed to discharge

the accused No.19, to meet the ends of justice.
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29. In support of his arguments, the learned counsel for

accused No.19 has relied on the following decisions:

 i)  “Vinay Tyagi Vs. Irshad Ali @ Deepak and others”

reported in (2013) 5 SCC 762, wherein Hon'ble Apex Court has

held as under:

“11. It would be appropriate for the Court to examine

the  relevant  provisions  and  scheme of  the  Code in

relation  to  filing  of  a  report  before  the  court  of

competent  jurisdiction  and  the  extent  of  its  power  to

examine  that  report  and  pass  appropriate  orders.  The

criminal  investigative machinery  is  set  into  motion  by

lodging  of  a  First  Information  Report  in  relation  to

commission of a cognizable offence. Such report may be

made  orally,  in  writing  or  through  any  means  by  an

officer  in  charge  of  a  police  station.  Such  officer  is

required to reduce the same into writing, read the same

to  the  informant  and wherever  the person reporting is

present, the same shall be signed by such person or the

person receiving such information in accordance with the

provisions of  Section 154 of the Code. A police officer

can conduct investigation in any cognizable case without

the  orders  of  the  Magistrate.  He  shall  conduct  such

investigation  in  accordance  with  the  provisions  of

Chapter  XIII,  i.e.,  in  accordance with  Sections  177 to

189 of the Code. Where information as contemplated in

law is  received by an investigating officer  and he has

reasons to believe that an offence has been committed,

which  he  is  empowered  to  investigate,  then  he  shall

forthwith send a report of the same to the Magistrate and

proceed  to  the  spot  to  investigate  the  facts  and

https://indiankanoon.org/doc/454796/
https://indiankanoon.org/doc/974069/
https://indiankanoon.org/doc/1034470/
https://indiankanoon.org/doc/1569253/
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circumstances of the case and take appropriate measures

for  discovery  and  arrest  of  the  offender.  Every  report

under Section 157 shall be submitted to the Magistrate in

terms  of  Section  158 of  the  Code  upon  which  the

Magistrate may direct an investigation or may straight

away proceed himself or depute some other magistrate

subordinate to him to hold an inquiry and to dispose of

the case in accordance with the provisions of the Code. It

needs to be recorded here that the proceedings recorded

by a police officer cannot be called into question at any

stage  on  the  ground  that  he  was  not  empowered  to

conduct  such  investigation.  The  provisions  of  Section

156(3) empower  the  Magistrate,  who  is  competent  to

take  cognizance  in  terms  of  Section  190,  to  order

investigation as prescribed under  Section 156(1) of the

Code. Section 190 provides that subject to the provisions

of Chapter XIV of the Code, any Magistrate of the first

class and any magistrate of the second class specifically

empowered in this behalf  may take cognizance of any

offence  upon  receipt  of  a  complaint,  facts  of  which

constitute  such  offence,  upon  a  police  report  of  such

facts or upon information received from any person other

than a police officer, or upon his own knowledge, that

such  offence  has  been  committed.  The  Chief  Judicial

Magistrate is competent to empower any Magistrate of

the second class to take cognizance in terms of  Section

190.  The  competence  to  take  cognizance,  in  a  way,

discloses  the  sources  upon  which  the  empowered

Magistrate can take cognizance. After the investigation

has been completed by the Investigating Officer and he

has prepared a report without unnecessary delay in terms

of Section 173 of the Code, he shall forward his report to

https://indiankanoon.org/doc/1187622/
https://indiankanoon.org/doc/1934415/
https://indiankanoon.org/doc/1934415/
https://indiankanoon.org/doc/1934415/
https://indiankanoon.org/doc/833310/
https://indiankanoon.org/doc/1934415/
https://indiankanoon.org/doc/1934415/
https://indiankanoon.org/doc/1934415/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/227771/
https://indiankanoon.org/doc/1934415/
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a Magistrate who is empowered to take cognizance on a

police report.

The supplementary report has to be treated by the Court

in  continuation  of  the  primary  report  and  the  same

provisions of law, i.e., sub-section (2) to sub-section (6)

of  Section 173 shall  apply when the Court  deals with

such report. 

15.  ‘Further  investigation’ is  where  the  Investigating

Officer  obtains  further  oral  or  documentary  evidence

after the final report has been filed before the Court in

terms of  Section 173(8). This power is vested with the

Executive.  It  is  the  continuation  of  a  previous

investigation and, therefore, is understood and described

as a ‘further investigation’. Scope of such investigation

is  restricted  to  the  discovery  of  further  oral  and

documentary evidence.  Its  purpose is  to bring the true

facts before the Court even if they are discovered at a

subsequent  stage  to  the  primary  investigation.  It  is

commonly  described  as  ‘supplementary  report’.

‘Supplementary report’ would be the correct expression

as the subsequent investigation is meant and intended to

supplement the primary investigation conducted by the

empowered police officer. Another significant feature of

further investigation is that it does not have the effect of

wiping out directly or impliedly the initial investigation

conducted by the investigating agency. This is a kind of

continuation of the previous investigation. The basis is

discovery of fresh evidence and in continuation of the

same offence and chain of events relating to the same

occurrence incidental thereto. In other words, it has to be

https://indiankanoon.org/doc/1934415/
https://indiankanoon.org/doc/1934415/
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understood  in  complete  contradistinction  to  a

‘reinvestigation’, ‘fresh’ or ‘de novo’ investigation.” 

 ii)  “Vipul  Shital  Prasad  Agarwal  Vs.  State  of  Gujarat”

reported in (2013) 1 SCC 197, wherein Hon'ble Apex Court has held

as under:

“In  my  opinion,  the  mere  undertaking  of  a  further

investigation either  by the Investigating Officer on his

own or upon the directions of the superior police officer

or pursuant to a direction by the concerned Magistrate to

whom the report  is  forwarded does  not  mean that  the

report submitted under  Section 173(2) is abandoned or

rejected. It is only that either the Investigating Agency or

the concerned Court is not completely satisfied with the

material collected by the investigating agency and is of

the opinion that possibly some more material is required

to be collected in order to sustain the allegations of the

commission of the offence indicated in the report.” 

 iii) “Subramanian Swamy Vs. A. Raja” reported in (2012) 3

SCC(Cri) 1085, wherein Hon'ble Apex Court has held as under:

“Indian  Penal  Code  –  Sections  120-B  and  420  –

Criminal breach of trust and conspiracy – Involvement

of Finance Minister in 2G spectrum scam – A wrong

judgment or an inaccurate or incorrect approach or poor

management  by  itself,  even  after  due  deliberations

between  Ministers  or  even  with  Prime  Minister,  by

itself  cannot  be  said  to  be  a  product  of  criminal

conspiracy – Impugned judgment upheld.”

https://indiankanoon.org/doc/1934415/
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 iv)  “Union  of  India  Vs.  Prafulla  Kumar  Samal  and

another”  reported in  (1979) 3 SCC 4, wherein Hon'ble Apex Court

has held as under:

“Thus, on a consideration of the authorities mentioned

above, the following principles emerge: 

(1) That  the Judge while  considering the question of

framing the charges under section 227 of the Code has

the undoubted power to sift and weigh the evidence for

the  limited  purpose  of  finding  out  whether  or  not  a

prima facie case against the accused has been made out:

(2)  Where  the  materials  placed  before  the  Court

disclose grave suspicion against the accused which has

not  been  properly  explained  the  Court  will  be,  fully

justified in framing a charge and proceeding with the

trial. 

(3)  The  test  to  determine  a  prima  facie  case  would

naturally depend upon the facts of each case and it is

difficult to lay down a rule of universal application. By

and large  however  if  two views  are  equally  possible

and the Judge is  satisfied that the evidence produced

before him while giving rise to some suspicion but not

grave suspicion against  the accused,  he will  be fully

within his right to discharge the accused. 

(4) That in exercising his jurisdiction under section 227

of the Code the Judge which under the present Code is

a senior and experienced Judge cannot act merely as a

Post office or a mouth-piece of the prosecution, but has

to consider the broad probabilities of the case, the total

effect  of  the  evidence  and  the  documents  produced

https://indiankanoon.org/doc/1056165/
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before the Court, any basic infirmities appearing in the

case and so on. This however does not mean that the

Judge should make a roving enquiry into the pros and

cons of the matter and weigh the evidence as if he was

conducting a trial.

v) “Baliya @ Balkishan Vs. State of M.P.” reported in (2012) 9 SCC

696, wherein Hon'ble Apex Court has held as under:

“The offence of criminal conspiracy has its foundation

in an agreement to commit an offence or to achieve a

lawful  object  through  unlawful  means.  Such  a

conspiracy would rarely be hatched in  the open and,

therefore, direct evidence to establish the same may not

be  always  forthcoming.  Proof  or  otherwise  of  such

conspiracy  is  a  matter  of  inference  and  the  court  in

drawing such an inference must consider whether the

basic facts i.e. circumstances from which the inference

is to be drawn have been proved beyond all reasonable

doubt,  and thereafter,  whether  from such proved and

established  circumstances  no  other  conclusion  except

that the accused had agreed to commit an offence can

be  drawn.  Naturally  in  evaluating  the  proved

circumstances  for  the  purposes  of  drawing  any

inference  adverse  to  the  accused,  the  benefit  of  any

doubt that may creep in must go to the accused.”

vi)  “Anjani Kumar Vs. State of Bihar and another”  reported in

AIR 2008 SC 1992, wherein Hon'ble Apex Court has held as under:

“Cr.P.C., Sec.197 – Sanction for prosecution – Act or

omission  for  which  accused  was  charged  –  had

reasonable  connection  with  discharge  of  his  duty  –
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Would  be  ‘official’  to  which  Sec.197  would  be

applicable. 

Thus continuance of proceedings against appellant by

prosecution  –  would  amount  to  abuse  of  process  of

law.”

vii) “State of Karnataka Vs. Ameer Jan” reported in AIR 2008 SC

108, wherein Hon'ble Apex Court has held as under:

“Prevention  of  Corruption  Act  –  S.19  -  Sanction  to

prosecute – Given solely on basis of report  made by

I.G.Police – Material collected during investigation not

available  before  sanctioning  authority  –  Sanction

granted is illegal”

viii) “K.R.Purushothaman Vs. State of Kerala” reported in (2005)

12 SCC 631, wherein Hon'ble Supreme Court of India has held as

under:

“21. To attract the provisions of Section 13(1)(d) of the

Prevention  of  Corruption  Act,  public  servant  should

obtain for himself or for any other person any valuable

thing  or  pecuniary  advantage  by  corrupt  or  illegal

means or by abusing his position as a public servant.

Therefore, for convicting a person under the provisions

of Section 13(1)(d) of the Prevention of Corruption Act

1988, there must be evidence on record that the accused

has obtained for himself or for any other person, any

valuable  thing  or  pecuniary  advantage  by  corrupt  or

illegal  means  or  by  abusing  his  position  as  a  public

servant  obtained  for  himself,  or  for  any  person,  or

obtain for any person, any valuable thing, or pecuniary

advantage without any public interest. What we find in

https://indiankanoon.org/doc/1101716/
https://indiankanoon.org/doc/1101716/
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the present case is that there is no evidence on record to

prove  these  facts  that  the  accused-appellant  had

obtained  for  himself  or  for  any  other  person  any

valuable thing or pecuniary advantage. We may clarify

that  the  charge  of  conspiracy  being  not  proved

under Section 120B I.P.C., the accused appellant could

not be held responsible for the act done by A-3. The

prosecution has failed to prove that he has obtained for

himself or for any other person any valuable thing or

pecuniary  advantage.  Similarly,  we  do  not  find  any

evidence  on  record  to  convict  accused-appellant

U/Sec.403, 477-A I.P.C.

For the reasons aforesaid,  the appeal is  allowed. The

judgment of the High Court is set aside.”

ix) “C.Sukumaran Vs. State of Kerala” reported in (2015) 11 SCC

314, wherein Hon'ble Supreme Court of India has held as under:

“14. In the present case, as has been rightly held by the

High  Court,  there  is  no  demand  for  the  illegal

gratification on the part of the appellant under Section

7 of  the  Act.  Therefore,  in  our  view,  the  question  of

acceptance of illegal gratification from the complainant

under the provision of Section 13(1)(d) of the Act also

does not arise. The learned Special Judge has come to

the  erroneous  conclusion  that  the  appellant  had

received the money and therefore he had recorded the

finding that there was demand and acceptance of the

bribe money on the part of the appellant and convicted

and sentenced the appellant. However, the High Court

on re-appreciation of evidence on record has held that

the demand alleged to have been made by the appellant

from the complainant  PW2, was not proved and that

https://indiankanoon.org/doc/1101716/
https://indiankanoon.org/doc/324254/
https://indiankanoon.org/doc/324254/
https://indiankanoon.org/doc/896188/
https://indiankanoon.org/doc/1591527/
https://indiankanoon.org/doc/1897847/
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part of the conviction and sentence was rightly set aside

in the impugned judgment.  However,  the High Court

has erroneously affirmed the conviction for the alleged

offence  under Section  13(1)(d) read  with Section

13(2) of the Act, although as per law, demand by the

appellant under Section 7 of the Act, should have been

proved to sustain the charge under Section 13(1)(d) of

the Act.” 

x)  “Raghav  Prapanna  Tripathi  Vs.  State  of  Uttar  Pradesh”

reported in 1963 AIR (SC) page 74, wherein Hon'ble Supreme Court

of India has held as under:

“Circumstantial  evidence  –  Appreciation  of  –

Conviction  for  murder  –  Accused  alleged  to  have

committed  murder  of  wife  and  son who  disappeared

without trace – No evidence to connect accused with

the crime except  abscondance  and recovery  of  blood

stained  clothes  from  dry  cleaner  –  The  stains  not

proved to be containing human blood – Mere existence

of  motive  not  sufficient  –  No  evidence  to  prove

screening of evidence by causing disappearance of dead

body – The circumstances not sufficient for conviction.

xi)  “Balai Chandra Biswas Vs. State of West Bengal”  reported in

1994 AIR (SC) page 914, wherein Hon'ble Supreme Court of India

has held as under:

“IPC  –  Sec.201  –  Disappearance  of  evidence  –

Preparation for – accused, doctor alleged to have issued

two death  certificates  –  First  one  issued  by  accused

certifying that cause of death of deceased not known –

During search another death certificate found issued by

accused that deceased died due to respiratory failure –

https://indiankanoon.org/doc/1101716/
https://indiankanoon.org/doc/324254/
https://indiankanoon.org/doc/1259316/
https://indiankanoon.org/doc/1259316/
https://indiankanoon.org/doc/1101716/
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There  is  marked  difference  between  preparation  and

attempt  –  Second  certificate  found  would  not  fully

incriminate the accused for offence under Sec.211 read

with  Sec.511  of  IPC.  Accused  entitled  to  benefit  of

doubt.

There  is  marked  difference  between  preparation  and

attempt and in this case it is highly doubtful whether

the  appellant  attempted  to  commit  an  offence  under

Sec.201 of IPC.

xii)  “Chandrapal  Singh  and  others  Vs.  Maharaj  Singh  and

another”  reported in  1982 AIR (SC) Page 1238,  wherein Hon'ble

Supreme Court of India has held as under:

“IPC Sec.201 – Screening of evidence – Ingredients of

offence  –  No allegation  in  the  complaint  as  to  what

existing evidence was destroyed by the accused persons

–  Cognizance  of  offence  could  not  be  taken  by  the

Magistrate.”

xiii)  “Raghubansh  Lal  Vs.  State  of  Uttar Pradesh”  reported  in

1957 AIR (SC) Page 486, wherein Hon'ble Supreme Court of India

has held as under:

“IPC – Sec.218 –  Intention  of  accused – Proof  of  –

Incorrect entry made by Patwari in revenue record – No

direct evidence proving the intention to cause loss or

injury  to  public  –  Circumstantial  evidence  also  too

meager to support any safe conclusion – Conviction, set

aside.”

xiv)  “Md.  Kalam  @  Abdul  Kalam  Vs.  State  of  Rajasthan”

reported in  (2008) 11 SCC 352 wherein Hon'ble Supreme Court of

India has held as under:
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“Evidence  Act,  1872  –  Sec.9  –  Test  identification

parade – Non-conducting of – Identification in Court –

Failure to hold test identification parade does not make

inadmissible  evidence  of  identification  in  Court  –  In

appropriate cases, such identification can be accepted

even  in  absence  of  corroboration  –  However,  when

witnesses  were  strangers  and  had  no  reason  to

remember  person  concerned,  much  evidentiary  value

cannot  be  attached  to  identification  of  accused  in

Court.”

xv)  “Mahabir Vs. The State of Delhi”  reported in  (2008) 16 SCC

481 wherein Hon'ble Supreme Court of India has held as under:

“Evidence Act, 1872 – Section 9 – Test identification

parade – Probative value – Identification tests do not

constitute substantive evidence – Substantive evidence

is  the  evidence  of  identification  in  Court  –  Much

evidentiary value cannot be attached to identification of

the accused in Court where identifying witness is a total

stranger who had just a fleeting glimpse of the person

identified  –  Failure  to  hold  TIP  would  not  make

inadmissible the evidence of identification in Court.

30. Learned counsel for accused No.20 also submitted his

written  arguments  and  submitted  that  the  main  points  for

consideration of this Court is (1) whether the sanction given by the

State Government under Section 19 and Section 197 and Section

170  of  Police  Act  is  valid  in  law?  (2)  Whether  the  material
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produced  by  the  prosecution  accepting  on  the  face  of  it,  is

sufficient to prove the charge against the accused No.20?

31. In this regard, the learned counsel for accused No.20

has submitted that under Sec.19 of Prevention of Corruption Act,

Sec.197  of  the  Code  of  Criminal  Procedure  and  Sec.170  of

Karnataka  Police  Act,  the  Government  is  empowered  to  grant

sanction  for  prosecution  of  the  Public  Servant  for  the  offences

under IPC and P.C. Act and in the case on hand, sanction order of

accused  No.20  is  produced  by  the  prosecution  as  D-77  and

sanction order of accused No.19 is produced by the prosecution as

D-76 and perusal of D76 and D-77 except one para after the list of

document  mentioning  the  name  of  each  accused,  there  is  no

difference in these two orders which show that it is a draft sanction

order  submitted  to  the  State  Government  by  the  CBI  without

placing  any  material  relating  to  the  investigation  before  the

sanctioning authority and the nature of allegations against A19 and

A20 are different.

32. He  further  brought  to  the  notice  of  this  Court  the

allegations made against accused No.19 as hereunder :
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 a) he has directed the constables to bring blood of

the  deceased  after  four  days  and  the  same  was

smeared upon the machu and iron rod to show that

the  murder  is  committed  by  a  particular  weapon

which was not used in commission of crime.

 b)  in  order  to  conceal  the real  accused hatched

conspiracy  with  A15  and  A20  and  filed  a  charge

sheet for helping other accused persons.

33. He  further  brought  to  the  notice  of  this  Court  the

allegations made against accused No.20 as hereunder:

 a) The accused No.20 has arrested A1 to A6 who

has surrendered before the police;

 b)  he  is  the  supervising  officer  throughout  the

investigation;

 c)  he  has  not  seized  the  black  colour  bag  with

knife found in the next compound though the same was

sent  to  the Police Station thereby tampering with  the

scene of the crime.

 d) he did not seize the weapon found in the scene

of crime.

 e) he instructed his subordinate to bring a wooden

stick.
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 f)  he has  demanded illegal  gratification of  Rs.2

lakhs CW7 and accepted from CW91.

g)  he  has  further  demanded  Rs.4  lakhs  from

CW92  and  an  associate  of  accused  No.1,  gave

amount to accused No.20 while accused No.1 was in

custody.  

34. Learned counsel for accused No.20 further submitted

that  the  prosecution  has  not  produced  any  material  before

sanctioning authority in order to establish:

a) If the materials produced by the State Police are not

the weapons that were used in the commission of the

crime,  then  which  were  the  materials  used  for

commission of crime?

b) When the CBI alleges that A1 to A6 are the persons

who committed the murder, it will have to be specific as

to who has caused multiple injury on the deceased and

by which weapon?

c) CBI has not produced any document to show that the

accused No.20 was the person in charge to supervise the

investigation  and  in  order  to  make  allegation  against

A20, the sanction order must disclose that the duty of
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analysis of CDR and CCTV was entrusted to A20. But

there is clear non-application of mind and the sanction

order  does  not  show  material  collected  by  the  I.O.

against accused No.20.

d) It is observed in the sanction order that A19 and A20

have colluded to implant weapons yet to have been used

in  the  commission  of  crime  and  thereby  framed

incorrect records with an intention to save the accused

persons and screened the real accused. Accused No.19

was  I.O.  only  for  the  period  between  15.6.2016  to

8.7.2016. The charge sheet is filed by CW124 Motilal

Pawar. Said CW124 has not made any allegation against

A20. The accused No.19 had no role in filing the charge

sheet as per the statement of CW124. Majority of the

statements  have  been  recorded  by  CW124  Motilal

Pawar.  This  aspect  has  not  been  placed  before  the

sanctioning  authority  while  taking  decision.  The

sanction order is not reflecting the fact that whether the

accused  No.19  is  the  officer  who  has  prepared  the

charge sheet, whether accused No.20 had any role in the



 40                                Spl.CC. 565/2021 

matter of preparation of charge sheet, when it is alleged

that the weapon produced before the Court are not the

weapon  used  for  the  murder,  then  which  are  the

weapons that is used for the commission of crime. In the

absence  of  these  material  particulars,  how  it  is

concluded that the accused No.20 is responsible for the

commission of the crime. Hence, the sanction order is

not  in  accordance  with  the  law  and  the  prosecution

cannot be continued against accused No.20. 

35. Learned counsel  for  accused No.20 has  further  submitted

while considering the materials, the Court has power to weigh the

material  produced by the prosecution for the limited purpose of

finding  out  whether  the  material  produced  attracts  against  the

accused  persons.  Filing  of  charge  sheet  by  the  CBI  is  political

influence and the accused No.19 and 20 are scapegoats of political

enmity, because, on 29.7.2019, BJP party formed Government in

the  State  and  ruling  Congress  party  lost  its  majority  and  on

6.9.2019,  without  referring  to  any cause,  the  State  Government

orders further investigation in this case and referred the matter to

CBI. 
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36. Learned counsel for accused No.20 submitted that the first

charge  sheet  was  filed  by  the  CBI  against  14  persons  which

includes first  6 persons named by the State  Police.  The second

charge sheet is filed by the CBI against Accused No.15 to 17. The

third charge sheet is filed against accused No.18 to 21. In the third

charge sheet, it is alleged against accused No.19 and 20 that they

have helped accused No.7 to 13 from prosecution. The statements

recorded by the CBI in respect of CW7, 8, 91, 92, 95, 96 to 99,

103,  105,  124  and  152  did  not  disclose  any  offence  against

Accused No.19 and 20. Those statements recorded by the  CBI for

implicating accused No.20. The improvements in the statements of

witnesses is visible on the face of it. The prosecution has relied on

the  statement  of  CW91 to  state  that  the  blood of  the  deceased

Yogesh Goudar was separately taken after four days.  The CBI has

not produced any evidence to establish that the accused No.1 to 6

are not the persons who committed the murder. Hence, there are no

material to frame charges against accused No.20 and hence, prayed

to discharge the accused No.20 as prayed for in the application. 

37. Learned  Senior  Public  Prosecutor  has  submitted

rejoinder against written argument filed by the learned counsel for
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accused No.19 and 20. He argued that the major argument raised

by the accused No.19 and 20 is with regard to the validity of the

sanction  order.  However,  the  arguments  of  learned  counsel  for

accused are  devoid of  merits.  In  this  regard he  argued that  the

Government of Karnataka in the said Sanction order has clearly

mentioned that it has carefully examined the evidence collected by

the  investigating  agency  and  after  getting  satisfied,  granted  the

sanction.  The  operative  portion  clearly  mentioned  that  the

Government  of  Karnataka  is  the  competent  authority  to  accord

sanction.

38. Learned Senior Public Prosecutor has further argued

that  in  the  sanction  order,  the  role  of  Investigating  officer  and

Supervisor Officer is clearly distinguished. Competent  Authority

has issued speaking order of the due appreciation of the facts. Any

argument in that regard will have to be considered during the trial

stage. 

39. Learned Senior Public Prosecutor has further argued

that  the  arguments  of  accused  No.19  and  20  with  regard  to

weapons does not hold ground. It is not the case of the prosecution

that the bag not taken on record had all the weapons used for the
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commission of crime. The argument of the prosecution is on the

criminal intention of the petitioner to conceal the recovery of the

said bag for the purpose of saving the accused. 

40. Learned Senior Public Prosecutor has further argued

that the argument of the accused No.19 and 20 that the accused

No.1  to  6  had  committed  the  murder  is  not  factually  correct.

Rather  it  is  the  case  of  the  prosecution  that  A1  to  A6  had

surrendered before the accused No.19 whose arrest was recorded,

whereas the real assailants A-7 to A14 were not arrested by the

jurisdictional  police  and  in  the  said  conspiracy,  A-20  had  an

important role to play.

41. Learned Senior Public Prosecutor further argued that

intention  of  the  accused  No.19  and  20 was  to  shield  the  other

accused of the case including accused No.15 who was the Minister

in-charge of the District and culpability of the accused No.19 and

20 aggravated by the fact that they received illegal gratification

from the accused. The arguments of the accused No.20 is to be

considered at the stage of trial and they are not worth consideration

at this stage. The arguments raised on the merits of evidence, is a

matter to be decided during trial. The further statements made by
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the witnesses are to be tested during trial, because the witnesses

are common people and their deposition is against the powerful

people in politics and administration. It is settled principle of law

that charges can be framed on the basis of strong suspicion and

hence prayed to dismiss the applications filed by accused No.19

and 20 and thus render justice. 

42. In  support  of  his  arguments,  learned  Senior  Public

Prosecutor has relied on the decision of  Hon'ble  Apex Court  in

“State of Rajasthan Vs. Fathekaran Mehdu” reported in (2017)

3 SCC 198, wherein Hon'ble Apex Court has held as follows:

“26. ……….. At the stage of framing of a charge, the

court is concerned not with the proof of the allegation

rather  it  has  to  focus  on  the  material  and  form  an

opinion  whether  there  is  strong  suspicion  that  the

accused has committed an offence, which if put to trial,

could prove his  guilt.  The framing of  charge is  not  a

stage, at which stage final test of guilt is to be applied.

Thus, to hold that at the stage of framing the charge, the

court  should  form  an  opinion  that  the  accused  is

certainly  guilty  of  committing  an  offence,  is  to  hold

something  which  is  neither  permissible  nor  is  in

consonance  with  scheme of  Code of  Criminal

Procedure.” 

https://indiankanoon.org/doc/1569253/
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43. Before  adverting  to  the  allegations  made  against

accused No.9 and before considering the application filed under

Sec.227 of Cr.P.C., it would be appropriate to reproduce Sec.227

of  Cr.P.C.,  under  which  provision,  the  accused  No.19  and  20

seeking their discharge. Sec.227 of Cr.P.C., reads hereunder:

Sec.227. Discharge.- If,  upon consideration of the

record of the case and the documents submitted therewith,

and after hearing the submissions of the accused and the

prosecution in this behalf, the Judge considers that there is

not sufficient ground for proceeding against the accused,

he shall discharge the accused and record his reasons for

so doing.

44. Sec.227  of  the  Code  is  very  clear  that  if  upon

consideration  of  the  record  of  the  case  and  the  documents

submitted  therewith,  and  after  hearing  the  submissions  of  the

accused and the prosecution in this behalf, the Judge considers that

there is not sufficient ground for proceeding against the accused,

he shall discharge the accused and record his reasons for so doing.

So it is clear that the Court has to record the reasons for discharge,

if there is not sufficient grounds to proceed against the accused. 
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45. At this stage, it would be worthwhile to refer to the

decisions  of  the  Hon'ble  Supreme  Court  of  India  which  reads

hereunder:

(i)  2019 AIAR (Criminal) 910 in the case of  Tarun Jit

Tejpal Vs. The State of Goa and Another. In the said

decision, the Hon'ble Supreme Court has held as follows:

“Criminal  Procedure  Code,  1973,  Secs.  227,  228  -

Framing of the charge – At the stage of considering the

prima facie case – There cannot be a roving inquiry into

the pros and cons of the matter and weigh the evidence as

if he was conducting a trial - While considering the prima

facie  case  at  the  stage  of  framing of  the  charge  under

Sec.227 of the Cr.P.C., there cannot be a roving inquiry

into  the  pros  and  cons  of  the  matter  and  weigh  the

evidence as if he was conducting a trial.”

(ii)  1979  SCC  (Cri)  1038  (Superintendent  and

Remembrance of Legal Affairs, West Bengal Vs. Anil

Kumar  Bhunja).  In  the  said  decision,  the  Hon'ble

Supreme Court has held as follows:

“18. It may be remembered that the case was at the stage

of framing charges; the prosecution evidence had not yet

commenced.  The Magistrate had,  therefore,  to  consider

the  above  question  on  a  general  consideration  of  the

materials  placed before him by the investigating police

officer. At this stage, as was pointed out by this Court in
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State of Bihar V. Ramesh Singh, AIR 1977 SC 2018, the

truth  veracity  and  effect  of  the  evidence  which  the

prosecutor proposes to adduce are not to be meticulously

judged. The standard of test, proof and judgment which is

to be applied finally before finding the accused guilty or

otherwise,  is  not  exactly  to  be  applied  at  the  stage  of

Section 227 or 228 of the Code of Criminal Procedure,

1973. At this stage, even a very strong suspicion founded

upon materials before the Magistrate, which leads him to

form a  presumptive  opinion  as  to  the  existence  of  the

factual ingredients constituting the offence alleged; may

justify  the  framing  of  charge  against  the  accused  in

respect of the commission of that offence.”

(iii)  In  the  case  of  Palwinder  Singh  Vs.  Balwinder

Singh and others reported in  (2008) 14 SCC 504,  the

Hon'ble Apex Court has held as follows:

“(B) Code of Criminal Procedure, 1973 – Section 227 -

Discharge-  jurisdiction  of  the  Sessions  Judge  while

exercising power under Sec.227 of the Code of Criminal

Procedure is limited. Charges can be framed also on the

basis of strong suspicion Marshaling and appreciation of

evidence is not in the domain of the court at that point of

framing of the charge.”

(iv)  (2019)  7  SCC  515 in  the  case  of  State  by

Karnataka Lokayukta Police Station,  Bengaluru Vs.
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M.R.Hiremath,  the  Hon'ble  Apex  Court  has  held  as

follows:

“(C) Code of Criminal Procedure,  1973 – Section 239-

Criminal  Procedure  –  Discharge  –  Scope  of  enquiry  -

settled principle of law that at the stage of considering an

application for discharge, the court must proceed on the

assumption  that  material  which  has  been  brought  on

record  by  prosecution  is  true  and  evaluate  material  in

order to determine whether the facts emerging from the

material taken on its face value, disclose the existence of

ingredients  necessary to constitute  offence- High Court

ought  to  have  been cognizant  of  the  fact  that  the  trial

court was dealing with an application for discharge under

the provisions of Section 239 of the Cr.P.C. - Parameters

which govern the exercise of this jurisdiction have found

expression in several decisions of Supreme Court.”

(v)  (2020)  2  SCC  153 in  the  case  of  Station  House

Officer, CBI/ACB/Bangalore Vs. B.A. Srinivasan and

another, the Hon'ble Apex Court has held as follows:

“Indian Penal Code, 1860 – Sections 419, 420, 467, 468

and  471  R/w  Sec.120-B  –  Criminal  Procedure  -

Corruption  case  –  Revision  Petition  -  Discharge  of

accused,  for  want  of  sanction  –  Charges  against

respondent No.1(Assistant Bank Manager, Vijaya Bank)

pertained to offences under sections 419, 420, 467, 468

and 471 R/w Sec.120-B as also under sections 13(1) (d)
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and 13(2), PC Act – As per FIR version, respondent-1,

while working as an Assistant Branch Manager, entered

into criminal conspiracy with co-accused A-3 to A-5, to

cheat  and  defraud  the  Bank,  in  order  to  extend  undue

financial accommodation to M/s.Nikhara Electronics and

Allied Technics (A-2) on the basis of fake and fabricated

documents – In the process, A-1 sanctioned and disbursed

Rs.200  lakhs  of  Term  loan  and  Rs.100  lakhs  of  cash

Credit Hypothecation (Working Capital) in favour of A-2

– Application moved by Respondent-1 for his discharge

was  dismissed  by  concerned  Special  Judge  –  By

impugned  order,  High  Court,  while  allowing  revision

petition,  discharged  respondent-1  from  the  charges

leveled  against  him  –  Though,  the  Court  declined  to

examine the plea that allegations against Respondent-1,

could at the best, be administrative lapses, holding that,

same  cannot  be  considered  at  the  time  of  framing  of

charges,  consequently,  upheld  the  findings  of  Special

judge  that,  there  existed  sufficient  material  to  frame

charges against respondent-1, yet, proceeded to discharge

respondent -1, disagreeing with finding of Special Judge

that  in  fact  situation,  sanction  to  prosecute  was  not

necessary,  High Court  ultimately,  granted discharge  for

want  of  sanction  under  Section  197,  Cr.P.C.  Given the

settled law, there was no occasion for High Court to have

discharged respondent No.1, on the ground of absence of

sanction  to  prosecute  –  Application  for  discharge

dismissed – Impugned order,  set  aside-Order  of  charge
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restored  –  Appeal  allowed  –  Prevention  of  Corruption

Act, 1988 – Sections 6(1), 13(1)(d) & 13(2) R/w Section

19 Code of Criminal Procedure, 1973 – Sections 197, 227

& 239 R/w Section 482.

(vi)  (2014) 11 SCC 709 in the case of  State of Tamil

Nadu  By  Inspector  of  Police  Vigilance  and  Anti

Corruption  Vs.  N.  Suresh  Rajan  and  others,  the

Hon'ble Apex Court has held as follows:

“A. Criminal Procedure Code, 1973 – Ss 227, 228, 239

and  240  –  Framing  of  charges/discharge  of  accused  –

Exercise of jurisdiction/power by court – Scope of – No

mini  trial  is  contemplated  at  stage  of  considering

discharge application, court to proceed with assumption

that materials brought on record by prosecution are true-

Only probative value of materials has to be gone into to

see if there is a prima-facie case for proceeding against

accused- Court is not expected to go deep into the matter

and hold that materials would not warrant a conviction –

If court, on basis of materials, thinks that accused prima

facie  might  have  committed  offence,  it  can  frame  the

charge.”

(vii)  2020(4)  Kar.  L.J.  501 in  the  case  of

Panchalingaiah  Vs.  State  of  Karnataka,  the  Hon'ble

High Court of Karnataka has held as follows:

“Prevention of  Corruption Act,  1988,  Sections 13(1)(e)

and 19 – Code of Criminal Procedure, 1973, Sections 227
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and 228 – Application for discharge-Entitlement – While

framing charge, the Trial Court can look into the material

produced  by  prosecution  by  giving  opportunity  to

accused to show that the said material was insufficient for

purpose of framing charge – If that stage has been passed,

then the Court cannot go back to the earlier stage – Once

the charge is framed and accused has pleaded not guilty,

and trial has been commenced as in the instant case, the

Court is required to proceed with the trial to its logical

end – Therefore, application for discharge under Sections

227 and 228 of the Cr.P.C. - Not maintainable.” 

(viii) (2010) 9 SCC 368 in the case of Sajjan Kumar Vs.

Central  Bureau  of  Investigation,  the  Hon'ble  Apex

Court has held as follows:

“Code of Criminal Procedure, 1973 – Ss 227 and 228 –

Discharge  –  1984  Anti-sikh  Riots  –  Offences  under

Section 120B read with Sections 153A, 295, 302,  395,

427,  436,  339  and  505  of  the  Indian  Penal  Code

(hereinafter  referred  to  as  “IPC”)  and  for  the  offence

under Section 109 R/w Secs.147, 148, 149, 153A, 295,

302, 395, 427, 435, 339 and 505 IPC, besides framing of

a separate  charge  for  offence punishable  under  Section

153A – Delay of 25 years of recording of statement of

witnesses – Categorical  statement  by the victim before

justice  Nanavati  Commission  –  Decision  of  Govt.  of

India to entrust further/reinvestigation in respect of 1984

anti-Sikh riots  through CBI – In exercising jurisdiction
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under Section 227 of Cr.P.C. the Magistrate should not

make  a  roving  enquiry  into  the  pros  and  cons  of  the

matter and weigh the evidence as if he was conducting a

trial- Though delay may be a relevant ground, in the light

of  the  materials  which  are  available  before  the  Court

through CBI,  without  testing  the  same at  the  trial,  the

proceedings cannot be quashed merely on the ground of

delay – It  cannot be concluded that framing of charges

against the appellant by the trial judge is either bad in law

or abuse of process of law or without any material- Trial

Judge to take sincere efforts for completion of the case as

early as possible for which the prosecution and accused

must render all assistance – Appeal disposed of – Indian

Penal Code, 1860 – Sections 153A, 295, 302, 395, 427,

436, 339 and 505.”

46. The Hon'ble Supreme Court of  India in the case of

Tarun Jit Tejpal Vs. The State of Goa and Another held that

there  cannot  be  a  roving inquiry into the  pros  and cons  of  the

matter and weigh the evidence as if he was conducting a trial. It is

settled principle of law that while framing of charge, the Court has

to look into the matter as to whether the prosecution has made out

prima facie case against the accused and whether there are grounds

to frame charges against him. Charges can be framed also on the

basis of strong suspicion marshalling and appreciation of evidence
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is not in the domain of the Court at that point of framing of the

charge.

47. Before  examining  the  charges  leveled  against  the

accused No.19 and 20, it is important to refer to the judgment of

Division Bench of  our Hon'ble High Court  of  Karnataka in the

case of “Basavaraj Shivappa Muttagi Vs. State of Karnataka”

in  Writ  Petition  No.51012/2019  (GM-RES) c/w

W.P.No.52575/2019,  15828/2021,  16081/2021  and  16088/2021

(GM-RES), decided on 16.10.2021 has held as under:

“90.  On  careful  perusal  of  the  material  documents

including the objections filed by the respondents, it  clearly

depicts that the deceased Yogishgouda Goudar was a member

of the Zilla Panchayath from Bharatiya Janatha Party ('BJP')

and  the  accused,  especially  Accused  No.15  was  in  the

congress party and there was a verbal altercation between the

deceased  and  accused  in  the  meeting  held  on  24.4.2015,

thereby the Accused No.15 and other accused have developed

vengeance.  Accordingly,  after  entering  into  conspiracy,  on

15.6.2016 the deceased was killed near the Gym within the

jurisdiction  of  Dharwad  Sub-Urban  Police  Station  and  the

Police registered the case for the offence punishable under

the provisions of  Section 302 of IPC in Crime No.135/2016

against unknown persons. During the course of examination

of  the  prosecution  witnesses  in  SC  50/2017,  mother  and

brother of the deceased approached the then Chief Minister

with a representation requesting to refer the matter to CBI

https://indiankanoon.org/doc/1560742/
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and the said representation was not fructified into action. It is

further alleged that Gurunathgouda, brother of the deceased

has been examined as PW.58 and during the course of his

evidence, he has stated that the police have not investigated

the case properly and that one more car which was involved

in the incident has been left out from the investigation and

CCTV footages  around the place of  incident  has  not  been

obtained by the State Police, and that mother of the deceased

also  given  complaint  to  the  Government  in  that  regard.

During  the  said  period,  the  said  Gurunathgoudar  had  also

given a complaint to the State of Karnataka requesting for

handing over of the case for investigation by the CBI. The

said complaint would clearly indicate the involvement of the

police offices of the rank of Deputy Superintendent of Police

and a senior politician in the incident and filing of the final

report  without  proper  investigation.  Therefore,  mother  and

brother  of  the  deceased  filed  Writ  Petition  Nos.  58183-

58184/2017 with a prayer to hand over the case to the CBI.

The  Government  opposed  the  said  writ  petition  filed  by

mother and brother of the deceased to refer the matter to CBI,

in  order  to  shield  the  Accused  No.15  and  other  accused

persons,  who  are  the  members  of  the  congress  party  and

thereby the writ petition came to be dismissed and same is

upheld by the Hon'ble Supreme Court.  It is contended that

thereafter  new Government  was  established  and  one  more

representation  was  made  by  mother  and  brother  of  the

deceased  to  the  Chief  Minister  and  based  on  their

representation, the present Government proceeded to entrust

the matter to the CBI, the 2nd respondent on 6.9.2019 after

obtaining opinion from the learned Advocate General of the

State of Karnataka. It is further contended in the grounds of

the writ petition that the impugned Government Order dated
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6.9.2019 is malicious and politically motivated only in order

to  take  vengeance  against  the  Accused  No.15  -  Vinay

Kulkarni, who was the then Minister of Congress party and

keeping in mind that the deceased Yogishgouda Goudar was a

member  of  the  Zilla  Panchayath  from  BJP.  It  is  further

contended that the State Government has no authority to issue

the impugned Government Order, in view of the order passed

by  this  Court  dated  1.3.2019  in  the  earlier  writ  petition

rejecting the prayer for entrustment of the matter to CBI and

confirmed  by  the  Hon'ble  Supreme  Court.  There  is  a

allegation  and counter  allegation between the two political

parties. Admittedly Accused No.15 and other accused persons

belong to Congress party as alleged by the respondents in the

Statement of objections as well as in the submissions made

by  the  learned  counsel  for  the  parties  and  the  deceased

Yogishgouda Goudar belong to BJP as alleged in the grounds

of the present writ petition and as contended by the learned

counsel  for  the  petitioners/accused  persons,  which  clearly

indicates  that  the  political  parties  are  trying  to  settle  the

scores against each other taking the advantage of the judicial

process. 

91. "It is well settled that the State Government acting

under the Constitution, is under constitutional duty coupled

with power. Every Government is a trustee of the society and

in all facets of public administration, every Government has

to  exhibit  honesty,  integrity,  sincerity  and  faithfulness  in

implementation  of  the  political,  social,  economic  and

constitutional  policies  to  integrate  the  nation,  to  achieve

excellence  and  efficiency  in  the  public  administration.

Government is entrusted with duty and power to implement

constitutional policy under Articles 14, 21 and 300A and all
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inter-related  directive  principles  of  state  policy  under  the

Constitution, should exhibit transparency in implementation

and  of  accountable  for  due  effectuation  of  constitutional

goals.  Unfortunately,  even  after  lapse  of  75  years  of

independence of our country, no political party is fighting to

protect the rights of every citizen of the country and every

political party have their own agenda and design to continue

in the power for ever and every political party is trying to

take advantage of the judicial process and misuse their power

including  the  Investigating  Officers,  Police  officials  and

official missionary."

92. It is well settled that criminalization of politics is an

anathema to the sacredness of democracy. Commenting on

criminalization  of  politics,  the  Hon'ble  Supreme  Court

lamented the faults and imperfection which have impeded the

country  in  reaching  the  expectations  which  heralded  its

conception. The growth and spread of crime indicates Indian

society has been pervading and criminal elements developed

an extensive network of contacts and the nexus between the

politicians, bureaucrats and criminal elements in our country

has been on rise, the adverse effects of which are increasingly

being felt on various aspects of social life in India. Indeed,

the situation has worsened to such an extent that the President

of  our  country  felt  constrained  to  make  references  to  the

phenomenon in his  Addresses  to the Nation on the eve of

Republic day in 1996 as well as in 1997 and hence it required

to be handled with extreme care and circumspection.

93. The Hon'ble Supreme Court while considering the

criminalization  of  politics  in  the  case  of  Anukul  Chandra

Pradhan v. Union of India, reported in (1997) 6 SCC 1, has

held at paragraph-5 as under:
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5.  There  are  provisions  made  in  the  election  law

which  exclude  persons  with  criminal  background  of  the

kind  specified  therein,  from  the  election  scene  as

candidates  and  voters.  The  object  is  to  prevent

criminalisation  of  politics  and  maintain  probity  in

elections. Any provision enacted with a view to promote

this object must be welcomed and upheld as subserving the

constitutional  purpose.  The  elbow room available  to  the

legislature in classification depends on the context and the

object  for  enactment  of  the  provision.  The  existing

conditions in which the law has to be applied cannot be

ignored in adjudging its validity because it is relatable to

the  object  sought  to  be  achieved  by  the  legislation.

Criminalisation  of  politics  is  the  bane  of  society  and

negation  of  democracy.  It  is  subversive  of  free  and fair

elections which is a basic feature of the Constitution. Thus,

a provision made in the election law to promote the object

of free and fair elections and facilitate maintenance of law

and  order  which  are  the  essence  of  democracy  must,

therefore,  be  so  viewed.  More  elbow  room  to  the

legislature for classification has to be available to achieve

the professed object.

94.  It  is  high  time  for  the  judiciary  to  protect  the

fundamental rights of the citizens of this country to ensure

justice must not only be done but must be seen to be done and

majesty of rule of law is to be upheld and it is to be ensured

that  guilty  are  punished  in  accordance  with  law

notwithstanding their status and authority which they might

have  enjoyed.  This  Court  being  the  protector  of  the  civil

liberties of the citizens, has not only power and jurisdiction

but  also  an  obligation  to  protect  the  fundamental  rights
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guaranteed  by  part  III  in  general  and  Article  21 of  the

Constitution in particular, zealously and vigilantly.

95.  Keeping  in  mind  the  aforesaid  principles,  it  is

relevant  to  consider  at  this  stage  whether  the  State

Government is justified in entrusting the matter to the CBI in

pursuance  of  the  impugned  Government  Order  dated

6.9.2019, in view of the representation made by the kith and

kin of the deceased. A careful perusal of the records which

culminated into passing of the impugned Government Order

dated  6.9.2019 clearly indicates  that  the  State  Government

was  aware  of  the  fact  that  the  complainant  had  earlier

approached this Court requesting to hand over the case to the

CBI and this Court has dismissed the said writ petition. After

considering  the  entire  material  on  record,  the  State

Government  was  of  the  opinion  that  the  matter  has  to  be

entrusted  to  the  CBI for  further  investigation,  which  is  an

independent  authority  and  there  is  no  bar  for  the  State

Government  to  exercise its  sovereign  power  to  entrust  the

matter to the CBI under Section 6 of the Delhi Special Police

Establishment  Act,  1946 for  further  investigation  in  Crime

135/2016 for the offence under  section 302 IPC, in order to

meet  the  ends  of  justice,  Accordingly,  the  Central

Government also issued notification on 23.9.2019 extending

the  powers  and  jurisdiction  of  the  members  of  the  Delhi

Special Police Establishment in whole State of Karnataka for

further  investigation  of  Crime  No.135/2016  under  Section

302 IPC lodged  in  in  Dharwad  Sub-Urban  Police  Station,

Dharwad.

96.  It  is  also  not  in  dispute  that  the  present  writ

petitions are filed challenging the validity of the Government

Order  dated  6.9.2019  entrusting  the  matter  for  further
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investigation  to  CBI  and  for  quashing  of  FIR  dated

24.9.2019. The learned Single Judge of this Court granted the

interim order on 21.11.2019 staying all further proceedings

pursuant to the Government Order dated 6.9.2019 and FIR

dated  24.9.2019,  till  the next  date  of  hearing and the said

interim order was extended from time to time. It is also not in

dispute that the CBI filed SLP (crl.) 1348/2020 challenging

the order  dated 21.11.2019 passed in  W.P.  No.51012/2019.

The  Hon'ble  Supreme Court  by  the  order  dated  20.2.2020

issued notice in the SLP and as an interim measure, directed

that  there  would  be  stay  of  operation  of  the  order  dated

21.11.2019  passed  by  this  Court.  Resultantly,  the

investigation was conducted and carried out by the CBI. After

investigation,  filed  the  supplementary  charge  sheet  on

20.5.2020 adding Accused Nos.7 to 14 in the array of accused

and  the  cognizance  was  taken  by  the  competent  Court.

Thereafter, another supplementary charge sheet was filed on

30.1.2021  adding  Accused  Nos.15  to  17.  Cognizance  in

respect  of  the  said  charge  sheets  were  taken  on  7.6.2021.

Since Accused Nos.19 and 20 are public servants, sanction to

prosecute them has also been obtained by the CBI. In these

writ  petitions,  none  of  the  petitioners  have  challenged  the

charge  sheets  filed  against  the  accused  persons  nor

challenged the cognizance taken by the Court after applying

its judicial mind.

99. The further investigation revealed in pursuance of

the  conspiracy,  Sri  Vinay Kulkarni  (Accused No.15)  made

arrangements for the surrender of Accused Nos.1 to 6 in place

of the accused who executed the crime (Accused Nos.7 to

14). The Accused Nos.1 to 5 surrendered before the then ACP

Shri  Vasudev Rama Nilkeni  whose  arrest  was recorded by
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then Investigating Officer Shri  C. Tingerikar on 17.6.2016.

Later,  the  arrest  of  Accused  No.6  was  also  recorded  on

20.6.2016.  The  further  investigation  revealed  that  Accused

No.15 had interfered in the legal process during trial, which

resulted  in  the  witnesses  turning  hostile.  The  further

investigation revealed that Accused No.15 who was the then

Minister  misused the  political  power  to  intimidate  the  eye

witnesses including a lady witness who were common people

of the society so as to prevent them from deposing the entire

truth  before  the  trial  Court.  The  further  investigation  also

revealed that  the panch witnesses were also intimidated to

prevent  them from deposing the  truth  on  the  directions  of

Accused No.15. It is also revealed that Accused NO.16 used

to visit Dharwad to attend and monitor the trial proceedings

in S.C. No.50/2017 and he used to stay at Hotel Central Park,

near  court  circle,  Dharwad  and  Hotel  Ankita  Residency

located  near  to  Dharwad  Sessions  Court  complex  at

Dharwad.  The above overt  acts  and circumstances disclose

the commission of offence by Accused Nos.1,15, 16 and 17

under  the  provisions  of  Sections  120B r/w 302,  201,  143,

147, 148 r/w 149 of IPC and under Section 25 r/w Section 3,

5,  8 and  29 of  the  Arms  Act.  The  further  investigation

conducted by the 2nd respondent revealed that 88 witnesses

were  examined  and  75  documents  were  produced,  which

depicts  the  involvement  of  the  accused  persons  in  the

homicidal death of the deceased.

100.  The  material  on  record  depicts  that  the  Public

Prosecutor,  who  was  in-charge  of  the  crime  was  changed

during trial. The material also revealed that during the course

of further investigation by CBI, it has come to light that some

of  the  Police  officials  including  previous  Investigating
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Officer are also found to be involved in the case, were found

to  have  taken  gratification  to  scuttle  the  investigation  and

they have been arrayed as Accused Nos.19 and 20. Accused

No.19  is  the  previous  Investigating  Officer  and  Accused

No.20 is  the  Supervisory  Officer  of  Accused No.19.  After

considering  the  charge  sheet  material,  the  Government  of

Karnataka  has  accorded  sanction  to  prosecute  the  said

accused persons as well and departmental enquiry has also

been initiated against them. The material  on record clearly

depicts that there are overt acts against the accused persons in

the  supplementary  charge  sheets  and  the  competent  Court

took cognizance of the additional charge sheets. Therefore,

the contention of the learned counsel for the petitioners that

the  investigation  is  defective,  malafide  and  there  is  no

permission obtained from the Court, cannot be accepted and

same is devoid of any merit. 

106.  A careful  reading of  the  impugned Government

Order  dated  6.9.2019  clearly  depicts  that  considering  the

entire material on record, the Government was satisfied that

further  investigation  of  Crime  No.135/2016  under  Section

302 of IPC of Dharwad Sub- Urban Police Station, Dharwad

was needed to be handed over to CBI in order to meet the

ends of justice. The order also depicts that sanction accorded

by the Government to the CBI under Section  -  6 of  Delhi

Special  Police  Establishment  Act,  1946  only  for  further

investigation and therefore, the contention of learned counsel

for the petitioners that it was for re-investigation of the entire

matter,  cannot  be accepted.  The Government  Order  clearly

depicts that it is only a further investigation, in continuation

of the 1st FIR filed. The contention that absolutely there is no

reason for disapproval of the investigation by the local police
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and  Government  has  no  independent  power,  cannot  be

accepted. As already stated supra, the entire original records

maintained by the Government culminating into passing of

the  impugned  order  clearly  depicts  that  the  representation

made  by  the  kith  and  kin  of  the  deceased  requesting  for

entrustment of the matter to CBI for further investigation, has

been  scrupulously  considered  in  accordance  with  the

provisions of Business Transaction Rules by the concerned

authorities of the Government and the Home Minister and the

Chief Minister and after application of mind and after being

satisfied that it is a fit case to refer the matter to CBI, it has

issued the impugned Government Order by order and in the

name of the Governor of Karnataka. Therefore, it is a clear

case  of  further  investigation  and  not  re-investigation  as

alleged. 

111.  Admittedly,  in  the  present  case  the  State

Government by the impugned Government Order has granted

its  consent  and  accordingly,  the  Central  Government  also

ordered for the extension of the provisions of the DSPE Act

by issuing a notification. Therefore, the order passed by the

State  Government  entrusting  the  matter  to  CBI for  further

investigation, is in accordance with law. 

117. It is alleged by the petitioners that there is a defect

or  illegality  committed  by  the  CBI  during  the  course  of

investigation. A defect or illegality in investigation, however

serious,  has  no  direct  bearing  on  the  competence  or  the

procedure relating to cognizance or trial.  Admittedly in the

present case, what is challenged is only entrustment of the

matter by the State government to CBI and filing of FIR by

the  2nd  respondent/CBI.  Admittedly,  the  filing  of  charge

sheets  and  taking  cognizance  of  the  charge  sheets  by  the
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jurisdictional  competent  Court,  is  not  challenged.  The

competent  Court  taken  cognizance  and  case  has  been

proceeded with and at this stage, it is not open for this Court

to interfere unless the miscarriage of justice caused has been

shown  by  the  petitioners.  Our  view  is  fortified  by  the

judgment  of  the  Hon'ble  Supreme  Court  in  the  case  of

Lumbhardar Zutshi and Another -vs- The Kind  reported

in AIR 1950 Privy Council 26, wherein it is held as under: 

"When leave to appeal was granted to the appellants it

was still an open question whether sanction under s. 197 of

the Criminal Procedure Code was necessary before a public

servant could be prosecuted for an offence under s. 161 of the

Indian  Penal  Code.  It  has  now  been  settled  by  their

Lordships' judgment in Gill v. The King [(1948) L.R. 75 I.A.

41.]  that  sanction  is  not  necessary  and  accordingly  the

appellants cannot succeed on the grounds of appeal set out in

their petitions for leave to appeal. Their counsel argued this

appeal  on  an  entirely  different  ground  which  is  not  even

referred to in the judgments of the High Court,  although a

preliminary objection raising a somewhat similar point was

taken unsuccessfully before the Chief Presidency Magistrate.

Their  Lordships  would  only  be  prepared  to  allow such an

argument in an exceptional case. In the present case it was

argued that  the new ground of appeal  raised a question of

jurisdiction,  and their  Lordships  permitted the argument  to

proceed. The argument was that the trial and conviction of

the  appellants  were  void  because  the  police  investigation

which led up to the trial was conducted illegally. This was a

non-cognizable case and s. 58(2) of the Bombay City Police

Act, 1902, provides that no police officer shall investigate a

non-cognizable  case  without  the  order  of  a  Presidency
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Magistrate.  There  was  an  order  by  the  Chief  Presidency

Magistrate in this case, but it was submitted that this order

was invalid because the magistrate was bound before making

such an order to comply with the requirements of s. 202(1) of

the Criminal Procedure Code and he had not done so."

126.  In  the  present  case,  it  is  the  allegation  by  the

mother and brother of the deceased that the Police Officers

involved had colluded with Accused No.15 and other accused

persons and they had conducted an improper and an unfair

investigation and this had resulted in a gross infringement of

their  fundamental  rights.  Admittedly,  in  the  present  case,

during the course of further investigation by CBI, it has come

to light that some of the Police officials including previous

Investigating  Officer,  are  also  found to be  involved in  the

case and are found to have taken gratification to scuttle the

investigation and they have been arrayed as Accused Nos.19

and 20. Accused No.19 is the previous Investigating Officer

and Accused No.20 is  the  Supervisory Officer  of  Accused

No.19. Therefore,  the Government is justified in entrusting

the matter to the CBI, an independent agency to conduct a

fair  trial  and  investigation.  When  there  is  an  improper

investigation  by  state  police  and  high  Police  officials  are

involved,  in  order  to  do  complete  justice,  direction  for

investigation by an independent and specialized agency like

CBI, is warranted. 

139. Admittedly in the present case, the complainants

made  allegations  against  the  police  officer  and  during  the

course  of  the  trial,  Public  Prosecutor  was

changed/transferred.  The  allegations  made  by  the

complainants  against  the  Investigating  Officer  and

Supervisory  Officer  of  the  Investigating  Officer  and  they
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have been arrayed as Accused Nos.19 and 20 alleging that

they  are  involved  in  receipt  of  illegal  gratification.  This

clearly  depicts  that  the  local  Police  personnel  have  not

conducted  the  investigation  to  unearth  the  real  truth  in

accordance  with  law  and  thereby  they  shielded  the  real

accused  and  filed  the  charge  sheet  against  accused  who

surrendered before them. Therefore, it would be desirable in

the larger interest to refer the matter to CBI. 

155.  Another  judgment  relied  upon  by  the  learned

Senior Counsel for accused No.5 is State of Punjab -vs- Bhag

Singh reported  in  (2004)1  SCC  547  with  regard  to

maintaining judicial discipline to abide by declaration of law

by this Court, cannot be forsaken, under any pretext by any

authority or Court, be it even the Highest Court in a State,

oblivious to  Article 141 of the Constitution of India, 1950.

The proposition in the said case is in consonance with Article

141 of  the  Constitution  of  India.  Therefore,  any  decision

rendered by the Hon'ble Supreme Court under Article 141 of

the Constitution of India is binding on the citizens including

the High Court and we have no quarrel with the same, but the

facts  of  the  said  case  are  entirely  different  and  the  said

decision has no application to the facts and circumstances of

the present case. 

156.  With  regard  to  reliance  placed  by  the  learned

Senior Counsel for accused No.5 in the case of State of West

Bengal -vs- Committee for Protection of Democratic Rights

reported in (2010) 3 SCC 571 we have no quarrel with the

laid  down by the  Hon'ble  Supreme Court  holding that  the

High Courts or Supreme Court, being the protectors of the

civil  liberties  of  the  citizen,  have  not  only  the  power  and

jurisdiction, but also an obligation to protect the fundamental
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rights guaranteed by Part III in general and under Article 21

of the Constitution of India. Admittedly, in the present case,

the complainants though had filed writ petitions praying for

entrustment  of  the  matter  to  the  CBI,  the  same  were

dismissed by the learned Single Judge of this Court for want

of  sufficient  material  at  the  instance  of  the  investigating

officer, who is now arraigned as accused No.19. Therefore,

the  said  judgment  has  no  application  to  the  facts  and

circumstances of the present case. 

166. On meticulous consideration of all the pleadings,

objections  and  the  arguments  advanced  by  the  learned

Counsel for the parties as well as the material on record, it

clearly depicts that the local investigating officers have not

conducted the investigation in a fair  and proper manner to

both victim as well as accused persons, thereby some of the

accused  persons  have  been  shielded  to  escape  from  the

clutches  of  law  and  the  subsequent  supplementary  charge

sheets  filed  clearly  illustrates  that  the  very  investigating

officers - accused Nos.19 and 20 have colluded with accused

persons  by  receiving  gratification  in  order  to  dilute  the

investigation and there are abundant material on record and

overt acts against the said accused persons. Now the matter is

being posted for further trial and the accused persons have to

face the trial.  The petitioners-accused have not made out a

case as to how they are prejudiced by facing trial. Ultimately

after trial, the truth always prevails and hence, no injustice

would be caused to the accused persons in facing the trial. In

the circumstances, this is not a fit case where this Court can

interfere  with  the  impugned  order  passed  by  the  State

Government  in  exercise  of  discretionary  powers  under

Articles 226 and 227 of the Constitution of India read with
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Section  482 Cr.P.C.  in  entrusting  the  case  to  the  2nd

respondent-  CBI  for  further  investigation  culminating  into

filing of FIR and resultantly, the investigation is carried out

by  the  investigating  officers  of  the  2nd  respondent-CBI

during the pendency of the interim order of stay granted by

the Hon'ble Supreme Court staying operation of the learned

Single Judge of this Court with effect from 20th February,

2020 till the disposal of the SLP on 11.8.2021 and even after

disposal of SLP, the Hon'ble Supreme Court has continued

the stay order to operate. 

48. Now let me examine the charges levelled against the

accused No.19 and 20. The accused No.19 and 20 are arraigned as

accused in the second additional charge sheet filed by the CBI. In

the charge sheet,  from para-21 upto para-42,  the CBI has made

allegations against the accused No.19 and 20 and stated what was

the offence committed by accused No.19 and 20.

49. In para-34 of the second additional charge sheet, it is

stated that the further investigation conducted by the CBI clearly

revealed that the above omissions and commissions of the police

officials  were  deliberate  as  they  were  a  part  of  the  larger

conspiracy  hatched  by  accused  No.15,  accused  No.1  and  other

accused  to  shield  accused  No.7  to  14  from prosecution  and  to

weaken  the  case  of  prosecution  by  making  false  records  and

recording  false  statements.  The  investigation  carried  out  by
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accused No.19 and supervised  by accused No.20 was not  done

with  the  intention  of  unearthing  the  truth  but  to  save  the  real

culprits  for  extraneous  considerations.  The  said  acts  were

committed with the criminal intention to favour the accused and to

scuttle  the investigation and prosecution of  the accused.  So the

arguments of  accused No.19 that  the “accusations made against

him are post incident as complained in Cr.No.135/2016 and the

prosecution never connects him with the period prior to the alleged

incident of murder of Yogesh Gouda” cannot be accepted when the

CBI has clarified that these accused No.19 and 20 were also part of

larger  conspiracy hatched by accused No.15,  accused No.1 and

other accused to shield accused No.7 to 14 from prosecution. The

I.O. has briefly stated in para-4 of the second additional charge

sheet  as  to  what  is  the  larger  conspiracy  involved  in  the

commission of murder of deceased Yogesh Gouda, which reads as

follows:

• The  accused  arrested  by  the  local  police

were not the persons who had assaulted the deceased

Shri. Yogesh Goudar with weapons and killed him.

• The Investigating Officer had recorded the

arrest  of  the  accused  who  had  surrendered  before
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ACP Shri  Vasudev  Nayak  without  conducting  any

proper investigation.

• No  proper  investigation  was  done  by

comparing  the  identity  of  accused  with  the  CCTV

footage captured near scene of crime or by verifying

their  antecedents  and  whereabouts  prior  to  their

arrest.  investigation  was  conducted  regarding  the

location. and places of stay of the accused before and

after the commission of crime.

• No test identification parade of the arrested

accused was conducted with the eye witnesses.

• No  efforts  were  taken  to  identify  other

accused  involved  in  the  crime  though  the

involvement  of  additional  accused  was  clearly

revealed in CCTV footage.

 No efforts were taken to interrogate the

associates of  A-1 who were in constant  touch with

him on  the  day  of  the  incident  in  and  around  the

scene of crime as revealed in the Call Detail Records.

 The  involvement  of  Shri.Santosh

Savdatti  (A-7)  and  Shri.Vikas  Kalburgi  (A-18)  in

planning  and  execution  of  murder,  was  very  well

evident  from  the  CDRS  which  was  intentionally

omitted by the jurisdictional police. They were later
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arraigned  as  accused  by  CBI  during  the  course  of

further investigation.

 The  mobile  phones  of  the  arrested

accused were not subjected to forensic examination.

 The weapons found in the scene of crime

were  willfully  not  brought  on  record  by  the

jurisdictional police.

 No  investigation  was  conducted

regarding the suspected vehicles seen in the CCTV

footage by the jurisdictional police.

 The  brother  of  the  deceased  had

submitted a letter to the jurisdictional police, received

by  the  deceased  prior  to  his  murder  alerting  him

about  the threat  from Shri.  Vinay Kulkarni  (A-15).

The said  matter  involving Shri.Vinay Kularnai  was

not looked into in detail during the investigation by

the state police.

50. Now let me go through the documents produced by

the I.O. to see what is the role played by the accused No.19 and 20

in the present case. CW6 – Nagaraj Todkar is an agriculturist and

he gave statement before the CBI on 5.3.2020 and stated that the

agreement took place between him and Basavaraj Muttagi for the

sale of 25 acre of land located at Managundi. He further stated that
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the said agreement was entered into on the recommendations made

by his nephew Sri Veeresh Behatti, who is a village accountant. He

further  stated  that  he  had  received Rs.6  lakh on the  agreement

dated 24.5.2016 from Basavaraj Muttagi-A1 and he further stated

that the sale could not take place in a month time and the said Rs.6

lakhs was not given back to Muttagi. He further stated that there

was no real estate dispute between Yogesh and him for the purpose

of land located near Managundi. Therefore, it is prima facie clear

that there was no land dispute between Yogesh Gouda and CW6

Nagaraj Todkar and crime has not taken place on land dispute.

51. CW7 – Sri Veeresh Amrutheshwar Behatti is nephew

of CW6 Nagaraj Todkar. In his statement dated 5.5.2020, he stated

that  there  was  agreement  taken  place  between  Todkar  and

Basavaraj  Muttagi  to  purchase  the land of  area  around 25 acre

located at  Managundi and said agreement  was prepared by him

and his close friend Nataraj Makkhigoudar had brought Muttagi

with a proposal to purchase the land of his uncle Nagaraj Todkar.

He further stated that Yogesh Goudar was having 9 acres of land

adjacent to the property of his maternal uncle Nagaraj Todkar. He
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also stated that there was no dispute between Yogesh Goudar and

Nagaraj Todkar regarding the land. 

52. The CBI has also recorded statement of said Nataraj

Makkigoudar as CW8. He stated that he was asked by Muttagi to

assist him in getting his agreement done and in one late night, he

gave call to Behatti around 23.30 p.m. and he gave call from the

Dairy of Vinay Kulkarni and Muttagi was present there and he was

asked by Kulkarni to assist Muttagi in getting the agreement done.

He also  stated  that  he  along with  Muttagi  visited  the  house  of

Nagaraj  Todkar  with  Veeresh  Behatti  and  convinced  Nagaraj

Todkar to sell the property to Muttagi and Todkar took decision to

sell  only  on  the  request  made  by  Behatti  and  accordingly

agreement took place and Rs.6 lakh was given as token money to

said Todkar, however said deal  could not take place as Muttagi

could not stand with the agreement, as the sale was to be made in a

month time only. Therefore, the statements of the above witnesses

prima facie show that motive alleged in the earlier investigation is

false. 

53. It  is  true  that  the  CBI  has  recorded  statement  of

present accused No.20 as witness before filing second additional
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charge sheet  on 9.5.2020. CW16 Vasudev Rama Nilekani,  ACP,

ACB,  KSP,  Gadag,  Karnataka  stated  about  the  investigation

conducted by him. But according to CBI, the real truth come out in

the further investigation about the involvement of accused No.19

and  20  when  they  try  to  shield  them  from  the  prosecution.

Therefore, whatever the statement made by present accused No.20

as witness does not  come in the way of trying the case against

accused No.20.

54. The CBI has also recorded further statement of CW7

Veeresh Behatti on 11.8.2020. In his statement, he stated that his

maternal uncle Nagaraj Todkar is owner of the land, which was

projected as dispute  in  the case of  Yogesh Goudar murder,  had

received calls from ACP Dharwad and he was asked to report for

the  purpose  of  investigation.  He  further  stated  that  the  ACP,

Dharwad had also called maternal uncle of CW7 by name Ravi

Patil as he was the one who had invested money in the name of his

cousin brother Nagaraj Todkar for the purchase of land. He further

stated that his uncles called him and told him to settle the issue as

the agreement process was done at his instance only. He further

stated that CW7 met ACP Vasudev Nayak and requested him not to
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include them in the  case  as  they did  not  know anything.  CW7

further states that said Vasudev Nayak did not listen to him and

demanded  for  Rs.25  lakhs  and  said  amount  was  high  and  his

uncles were feeling the pressure and one of them i.e., Ravi Patil

went to Bengaluru and stayed alone and on family pressure, CW7

visited Bengaluru and met Ravi Patil, who told CW7 to settle the

issue as marriage of his son was scheduled at the end of the year

and CW7 tried  to  negotiate,  but  Vasudev Nayak was rigid,  but

somehow come down for Rs.15 lakhs and later he came to know

that Sri Shivanand Chalavadi, SHO, of Town Police is the friend of

Sri  Vijay  Kumar,  Assistant  Commissioner,  under  whom he had

worked as Village  Accountant and hence, he requested Sri Vijay

Kumar to give a word to Shivanand Chalavadi to assist  him by

intervening in the matter and after that he talked to Chalavadi and

he  told  CW7  not  to  entertain  the  same  request.  However,  the

pressure was such that CW7 could finally settle the issue in Rs.5

lakhs  and  accordingly,  the  issue  got  final  and  immediately,  he

requested Nataraj Makhigoudar to go to the residence of uncle of

CW7 at Hubli and collect Rs.5 lakhs and handover the same to Sri

Shivanand Chalavadi, SHO of Town P.S. CW7 also requested said

Shivanand  Chalavadi  to  collect  a  cover  from  Sri  Nataraj
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Makhigoudar as the office of Sri Vasudeva Naika was above the

police station where he was working. Accordingly, the amount was

collected by Nataraj and handed over to Sri Chalavadi at his Police

station and the same was later handed over to Sri Vasudev Nayak,

ACP, Dharwad.

55. The  CBI  recorded  statement  of  CW89  Parashuram

Siddappa  Kundagol  on  10.8.2020,  who  was  working  as  Police

Head Constable -CHC 1672 in Dharwad Sub-Urban Police Station.

In his statement, he stated that he had visited Gym spot once, he

was informed by one of his source and he reached the spot and

found Yogesh Goudar was murdered and lying on the floor of the

gym.  He  further  stated  that  while  carrying  out  search  near  the

scene of crime on 15.6.2016, one black colour bag with one steel

knife was found by the search team, which was handed over to

ACP Dharwad and on the directions of C.Tingerkar, Inspector, he

had brought two red colour jackets and one packet of red chilli

powder from the market and handed over the same to Tingerikar.

He further  stated  that  he was there  and he  visited  the  place  of

recovery on 17.6.2016 and found that the officers including the
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ACP Dharwad and Sri Tingerkar with the arrested accused were

already there. 

56. The CBI also recorded statement of CW90 Ramesh

Channabasappa Mudakanagoudar, Police Constable. He stated that

he was posted as Constable on 15.6.2016 on the place of incident

and he was informed by Police Inspector about the murder took

place on 15.6.2016 at Saptapur and he was asked to come with

papers and camera and he reached the spot and found that most of

the officers  were there and he was asked to take the photos of

panchanama and inquest. He further deposed that on 16.6.2016, Sri

S.L.Patil, HC, Vidyagiri P.S. was sent to assist the I.O. in the said

case  by  ACP  Sri  Vasudeva  Nayak.  He  further  states  that  on

17.6.2016, he got a call from Sri Vasudeva Nayak, ACP to report

to CR Head Quarter, Hubli with Smt.S.S.Patil, WPC, Sub-Urban

P.S.,  Dharwad  and  Sri  S.L.Patil.  Accordingly,  they visited  C.R.

Head Quarter, where the arrested accused were kept and they were

given one  room, where  they plugged their  office  computer  and

they were asked to reduce the statement of the accused. Later, two

weapons i.e., one iron rod and one wooden stick with thick girth

were brought by the driver of Town PS, Dharwad. In the evening,
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he  and  S.L.Patil  were  asked  to  go  for  preparation  of  weapons

recovery mahazar.  When they visited the place,  they found that

Vasudeva  Nayak  and  Tingerkar  were  already  there  with  the

accused  and  he  was  asked  to  take  the  photos  of  the  weapons

recovery proceeding. Five weapons were recorded to be recovered

including the wooden stick with thick girth from a different place

located at a walkable distance and while carrying out panchanama,

he  noticed  that  among  the  weapons,  the  same  weapons  were

brought by the driver of Town PS, Dharwad and he further stated

that Tingerkar told staff to keep the weapons in the vehicle and he

came  back  to  Sub-urban  P.S.  and  started  finalising  the

documentation  work  and  also  prepared  the  schedule  of  the

proceedings. He further stated that on 18.6.2016, he reported P.S.

and  completed  recovery  mahazar  and  statements  and  property

form was prepared and submitted to the Court. He further stated

that  on  15.06.2016  one  of  the  sentry  of  their  police  station,

informed  that  ACP had  sent  one  black  colour  bag,  which  was

having two steel weapons and sentry further informed that ACP Sir

had asked to instruct DO staff and others not to touch the same.

The said bag was kept in the cupboard, located at the ground floor

of the P.S.  He further  stated that  in a day or  two later,  he also
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noticed  two  red  jackets,  which  were  also  kept  in  the  same

cupboard, as no direction was given to take the same as property,

he had not taken it in the property form or any record.  He further

stated that after 2 or 3 days of the weapons recovery, they were

asked  by  Tingerikar  to  smear  blood  on  the  weapons  recovered

during mahazar. Accordingly, blood of Yogesh Goudar, which was

brought from the mortuary of the Civil Hospital, was smeared and

later packed and sealed for the purpose of sending it for forensic

examination and the blood was brought to Police Station by Sri

Badiger, HC, who was performing OP duty at Civil Hospital.

57. The  CBI  also  recorded  statement  of  CW91  Tanaji

Shivaji Galiyour. He stated that in the year 2016, body of Yogesh

Goudar  was  brought  to  the  Hospital  for  Post  Mortem  and  the

police  had  made  a  request  to  keep  the  blood  of  the  deceased

separately and accordingly, he kept it and after 3-4 days time, he

handed over  the blood of  Yogesh Goudar,  preserved during the

Post  Mortem in  a  bottle  to  Sri  Vinayak  Badiger,  H.C.  of  Sub-

Urban P.S., Dharwad.

58. CBI also recorded statement of CW95 Shankragouda

Basavannagouda Patil, H.C. on 25.6.2020. He stated that on the
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day, the accused got arrested in Yogesh Goudar murder case, he

visited CR Head Quarter with Sri Chalavadi, SHO Town P.S. on

office  vehicle  which  was  driven  by  Sri  Basavaraja  Gouda

G.Kadapa, the driver of the police station. One iron rod and one

wooden stick with thick girth were kept in the vehicle. When they

reached CR Head Quarter, Sri Chalavadi told them that DO staff of

Sub-Urban PS would take the articles.  Later same articles were

taken by the DO staff from the vehicle. When CW95 visited Sub-

Urban PS Dharwad, he went up at the first floor where Muttagi

and four other accused were kept in custody. Said Muttagi asked

CW95 to tell  Inspector  Tingerikar  not  to  create  issue/trouble to

them. On that CW95 told Muttagi that he was not from said police

station  and  Muttagi  insisted  CW95  to  hand  over  a  packet  to

Tingerikar and when he was coming down from the stairs, he met

Sri Mankar, PC of Sub-Urban PS and he told him to hand over the

said packet to Inspector Tingerikar and after few minutes, he left

the PS with SHO Town PS Sri Shivanand Chalavadi.

59. CBI  also  recorded  statement  of  CW96

Basavarajagouda  G.Kadapa  on  7.8.2020.  In  his  statement,  he

stated  that  when  the  accused  got  arrested  in  Yogesh  Goudar
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Murder case, he was told by Chalavadi to keep one iron road and

one  wooden  thick  stick  and  accordingly,  he  kept  the  said  two

articles  in the vehicle  and he left  with Chalavadi  to CR Head

Quarter,  Hubli  and when they reached CR Head quarter  Hubli,

Chalavadi told him that duty officer of Sub-Urban PS would take

the articles and later the same articles were taken by the DO staff

from the vehicle. 

60. CW97  Mustaq  Ahmed  in  his  statement  dated

10.8.2020 stated  that  a  day or  two after  the  murder  of  Yogesh

Goudar, Sri Rajesab Gunjal,  Police Constable of Sub-urban P.S.

Dharwad visited his shop and asked him to give one Machu from

scrap and accordingly, he handed over one machu to said Rajesab

Ganjal. 

61. CW98  Rajesab  S  Gunjal,  Police  Constable,  in  his

statement  dated  10.8.2020 stated  that  while  carrying out  search

near the scene of crime on 15.6.2016, one black colour bag with

one steel knife with white handle and one more knife kept inside

the said bag was found by the search team, which was handed over

to  ACP  Dharwad.  On  17.6.2016,  he  was  told  by  Inspector

Tingerikar to bring one Machu from scrap shop and accordingly,
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he  visited  scrap  shop  of  Mustaq  Ahmed  and  brought  one  old

machu and handed over to Inspector Tingerikar.

62. CBI  has  recorded  statement  of  CW99  Sri

Shivanagouda  Lakshmanagouda  Patil,  ASI  on  10.8.2020.  In  his

statement, he has stated that on 17.6.2016, two weapons i.e., one

iron rod and one wooden stick with thick girth were given to them

by the driver of Town PS, Dharwad. He further stated that he had

visited the place and found Sri Vasudev Nayak and Tingerikar with

the  accused.  Sri  Ramesh  assisted  the  I.O.  for  the  purpose  of

recovery of weapons. They recovered five weapons including the

one wooden stick with thick girth from different place located at a

walkable distance. He further stated that Tingerikar told the staff to

keep the recovered weapons in the vehicle. He further stated that

on 18.6.2016,  they completed  recovery mahazar  and statements

and property form was prepared and submitted to the Court. He

further stated that on 15.6.2016, they were informed that ACP had

sent  one  black colour  bag having two steel  weapons in  it.  The

Sentry further  informed that  ACP had asked to instruct  the DO

staff and others, not to touch the same and the said bag was kept in

the cupboard and later they also noticed two red jackets kept there,
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however, since there was no direction to take the same as property,

it  was not taken in the property form or any record. He further

states that after 2 or 3 days of the weapons recovery, he was asked

by  Inspector  Tingerikar  to  smear  blood  collected  from  Post

Mortem  of  the  deceased  on  the  weapons  recovered  during

mahazar. On the directions of Sri Tingarikar, he smeared the blood

on the weapons and later  packed and sealed for  the purpose of

forensic examination. He further stated that the blood was brought

to police station by Sri Badiger, HC, who was performing Out Post

Duty at Civil Hospital.

63. CBI  also  recorded  statement  of  CW103  –  Ashok

V.Patil. In his statement, he stated that he is the maternal uncle of

Veeresh  Byahatti.  He  stated  that  Ravi  Patil  and  himself  are

brothers,  whereas  Nagaraj  Todkar  is  his  cousin  brother.  In  his

statement he stated that they were compelled to fulfill the demand

of  Rs.5  lakh  by  Sri  Vasudeva  Nayak,  ACP,  Dharwad  and  his

brother Ravi Patil  called him from Bengaluru and asked him to

handover Rs.5 lakhs to Sri Nataraj friend of Byahatti and as he was

not in Hubli, he called Palkar, to withdraw the money from the

Bank  and  handover  to  Sri  Nataraj  and  accordingly,  Sri  Palkar
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withdrew the money and handed over to Nataraj for giving it to Sri

Vasudeva Nayak, ACP, Dharwad.

64. CBI  recorded  further  statement  of  Mahesh  Shetty,

owner of Ramya Residency. In his further statement he stated that

on 17.6.2016, he received a call from the mobile phone of ACP

Dharwad Sri Vasudeva Nayak, however, on the other side instead

of ACP, he found Muttagi and said Muttagi asked him to hand over

Rs.2  lakhs to  Sri  Vasudev Naik,  ACP,  Dharwad from 3.5 lakhs

which was given to him earlier. He further stated that after 2 or 3

days time, he visited the office of ACP Dharwad located at the first

floor  of  Town PS Dharwad and met  ACP Vasudev Naik in  his

chamber, he handed over Rs.2 lakhs to him directly in his chamber.

65. CBI  has  recorded  statement  of  CW-109  Babu

Ningappa Katagi on 10.8.2020. In his statement, he stated that on

15.6.2016, he got call  from Inspector Tingarikar in the morning

and he told him to come to his  residence as murder of  Yogesh

Goudar  took place  at  the gym located at  Saptapur  and he took

Tingarikar from his residence and visited the spot where murder

took place and he was given work like to  bring white  cloth to

cover the body and some other works like shifting the body for
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post  mortem,  cordoning  off  the  area  and  other  miscellaneous

works.  He  further  stated  that  on  17.6.2016,  five  accused  were

arrested by Sub-Urban PS, Dharwad and among the five arrested

accused, Vinayak Katagi was one of them, who happened to be his

nephew and when it came to the knowledge of Tingarikar, he told

Babu Katagi to talk to Vinayak to collect the truth and to convince

Vinayak and CW109 Babu Katagi visited Sub-Urban PS with his

wife  and  they  were  talking  with  Vinayak.  He  noticed  that  Sri

Shankargouda Patil, P.C. of Town PS Dharwad talking to one more

arrested  accused  by  name  Basavaraj  Muttagi.  He  noticed  that

Muttagi taking out one packet from his pant pocket and handed

over to Shankaragouda Patil requesting him to hand over the same

to Tingerikar and pleaded to request Tingerikar not to escalate the

issue and ask more questions about the murder. He further stated

that  after  few days,  Sri  Chandrashekar  Tippanna Naduvinamani

met him and handed over the same packet which he saw Muttagi

handing over to Shankaragouda Patil. Sri Chandrashekar who was

to be relieved on posting, told him that Sri Tingerikar had asked

him to handover to him for further handing over to Sri Tingerikar.

Accordingly, the said packet was handed over to Tingarikar. 
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66. CW109  further  stated  that  he  visited  police  guest

house located behind Town PS, Dharwad to meet Vinayaka Katagi

and  at  that  time,  he  was  told  by  Basavaraj  Muttagi  that  his

associate  Sri  Basavaraj  Bunti  would  call  him  and  hand  over

something which needed to be given to Sri Vasudev Nayak, ACP,

Dharwad. Accordingly, Basavaraj Bunti called him and met him

near Bus-stand located near Town PS, Dharwad and handed over a

polythene  cover  packet  and  the  same  was  handed  over  to  Sri

Vasudeva Nayak in his office located at first floor of the Town P.S.

Dharwad.  He further  stated  that  when the trial  was  started and

evidence of the eye witnesses was scheduled, he was called by Sri

Motilal Pawar, Inspector/SHO , who filed charge sheet, told him to

serve the summons issued by the Court and he also called him to

meet Muttagi and assist him during the evidence of the witnesses.

He was told by Sri Pawar to arrange meetings between the eye

witnesses and the lawyers of Muttagi, as lawyers wanted to brief

the witnesses before the start of the evidence. He further stated that

he realised that the said act was only to turn the witness hostile,

which made him little selfish and he started thinking that it would

indirectly help Vinayak, his nephew and his family. Accordingly,

he met Muttagi. First he told him to contact Dr.Dattatreya who was
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working in Bengaluru. He further told him to serve the summons

and  brought  him  at  his  residence.  Accordingly,  he  called

Dr.Dattatreya over phone and asked him to come to Dharwad from

Bengaluru  in  a  vehicle  arranged  for  him  and  accordingly,

Dr.Dattatreya was brought to Dharwad by one of the associate of

Muttagi  and  Dr.Dattatreya  was  kept  at  M/s.Ramya  Residency,

Dharwad with the same person who had accompanied with him

from Bengaluru. He further stated that for the purpose of service of

summons, he took the assistance of Vivek Dalwai, Gym Trainer of

Yogesh Goudar’s Gym. The reason for taking assistance of Vivek

was that he knew all the individuals who used to attend the gym.

He  served  summons  to  four  more  individuals,  one  was  Anand

Udanavaar,  second  was  Vinayak  Binjivar,  third  was  Mohan

Yerchappa and fourth was Ms. Laxmi. He further stated that he

called Mohan over phone and visited his residence on the next day

and served summons to him and he took him in an auto to meet the

lawyer of Muttagi for briefing as to how to depose in the Court

before the Scheduled evidence. He has further stated about role of

Motilal Pawar. 
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67. CBI  has  also  produced  statement  of  Sri  Motilal

Ramaswamy Pawar, Police Inspector as CW124. In his statement,

he  stated  that  he  was  posted  to  Sub-Urban  PS,  Dharwad  on

27.7.2016.  He  stated  that  he  took  charge  of  the  case  from

S.S.Hiremath,  Police  Inspector  for  further  investigation  on

27.07.2016. By the time he took charge, the accused were already

arrested, identified by the witnesses and weapons were recovered

from them by the previous I.O. He further  stated that  from the

confession statements recorded by the previous I.O., he found that

the accused had admitted the crime. He did not doubt the findings

of  the  previous  I.O.  and  his  supervisor  officer  ACP Vasudeva

Nayak  also  did  not  ask  him to  re-examine  the  findings  of  the

previous I.O.

68. CBI  also  recorded  the  statement  of  CW-152  Sri

Shivanand Chalwadi on 11.08.2020. He stated that during the time

of investigation of Yogesh Goudar murder case, which took place

on 15.6.2016, he was posted at Town PS, Dharwad as SHO. There

is a guest house located behind Town P.S.Dharwad and a camp

office  was made at  the said  Guest  House.  At  that  camp office,

arrested accused in the said case had been kept for interrogation.
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Sri Vasudeva Nayak, ACP, Dharwad had called him over phone

and asked him to  bring  two articles  i.e.,  one  iron  rod and one

wooden stick kept in the P.S. Accordingly, on the directions of Sri

Vasudeva Nayak,  ACP, Dharwad, he told Sri  Basavaraj  Kadkol,

Driver of Town P.S. to keep said two articles in the vehicle. Later

they  left  for  CR  Head  Quarters,  Hubli  and  said  articles  were

handed over to Duty Officer, who visited from Sub-Urban PS. He

further stated that  with regard to handing over of  Rs.5 lakhs to

ACP Dharwad from Sri Nataraj Makhigoudar, one Byahatti, who

was  working  under  Sri  Vijay  Kumar,  Asst.  Commissioner,  said

Vijay Kumar, called him to assist  Byahatti.  Accordingly Byhatti

told  him  about  the  matter  regarding  the  demand made  by  Sri

Vasudeva Nayak and CW152 asked him not to entertain that sort

of request. He further stated that Byahatti called him over phone

and requested him to assist one of his friend coming to P.S. as he

had some work with Sri Vasudev Naik, ACP and accordingly, one

person by name Sri Nataraj visited at his office and hand over one

polythene bag and asked him to handover to ACP.  These are the

statements of some of the witnesses.
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69. Much arguments were made by the  counsel  for  the

accused No.19 and 20 with regard to the sanction. But the hon’ble

Apex Court in the case of  “Parkash Singh Badal Vs. State of

Punjab and others” reported in 2007 (1) KLJ 497 equivalent to

(2007) 1 SCC 1 clearly held that “there is a distinction between

the absence of sanction and the alleged invalidity on account of

non application of mind. The former question can be agitated at the

threshold but the latter is a question which has to be raised during

trial.”

70. I  have  gone  through  the  sanction  granted  by  the

Government to prosecute accused No.19 and 20 and the narration

made in the said sanction shows that they have applied their mind

and have gone through the materials and found prima facie case

against accused No.19 and 20 and granted sanction. The validity

and invalidity of the sanction could be raised during trial.

71. Therefore, all these statements of witnesses referred to

supra, prima facie shows the involvement of accused No.19 and 20

in  the  larger  conspiracy  hatched  by  the  accused  No.1,  accused

No.15  and  16  to  sheild  the  real  accused.  CBI  took  over  the

investigation and unearthed the real truth of the conspiracy. The
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learned counsel for accused No.19 and 20 tried to high light the

discrepancies in the statements of witnesses and irregularities in

the investigation conducted by the CBI. I am of the opinion that

there  are  sufficient  material  to  frame  charges  levelled  against

accused No.19 and 20. Section 228 of Cr.P.C., says that if, after

such  consideration  and  hearing  as  aforesaid,  the  Judge  is  of

opinion that there is ground for presuming that the accused has

committed an offence  shall  frame in writing  charge  against  the

accused. So the material placed by the I.O. clearly shows that there

is  ground  for  presuming  that  the  accused  No.19  and  20  have

committed  the  offences  alleged  against  them.  Under  these

circumstances,  I  hold  that  the  accused  No.19  and  20  are  not

entitled for  discharge for  the offences alleged against  them and

accordingly, I answer point No.1 in the negative. 

72. Point  No.2  : In  view  the  discussions  made  herein

above, I proceed to pass the following:

ORDER

 The  application  filed  by  the  accused  No.19

under  Sec.227  of  the  Code  of  Criminal  Procedure,

1973 and the application filed by the accused No.20

under  Sec.239  of  the  Code  of  Criminal  Procedure,
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1973 are  hereby dismissed by holding that there are

sufficient grounds to frame charges against them. 

(Dictated to the Judgment Writer, transcribed by him, revised and corrected by
me and then pronounced in the Open Court on this the 25th day of April, 2022)

(B.Jayantha Kumar)
LXXXI Addl. City Civil & Sessions Judge, 

Bengaluru City (CCH-82)
(Special Court exclusively to deal with criminal cases

related to elected former and sitting MPs/ MLAs in the
State of Karnataka)
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