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ORDER

This petition is filed by the petitioner under Sec.438 of

the  Code  of  Criminal  Procedure  (‘Cr.P.C.’ for  short)  seeking

anticipatory bail apprehending his arrest in Spl.C. No.774/2022

(PCR No.31/2013) registered for the offences punishable under

Sec.13(1)(b),  13(1)(d)  and  13(1)(e)  R/w  Sec.13(2)  of  the

Prevention  of  Corruption  Act,  1988  (‘P.C.  Act’  for  short)

pending on the file of  XC Addl. City Civil and Sessions Judge,

Bengaluru (CCH-91). 

2. In the petition, the petitioner has contended that a

private complaint was presented before this Court on 5.4.2013

by one Sri Ramakrishna for offences punishable under Sec.13(1)

(b) and (d) R/w Sec.13(2) of the Prevention of Corruption Act,

1988 with a prayer to refer the matter to the Lokayukta Police

under  Sec.156(3)  Cr.P.C.  The  main  allegations  in  the  private

complaint  are  that  the  petitioner  being  a  public  servant  had

income  which  was  disproportionate  to  his  known  sources  of

assets. During the course of enquiry, this Court recorded sworn

statement  of  the  complainant  and  thereafter  referred  the

complaint  to  Lokayukta  Police  for  enquiry  and  report.
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Accordingly, the Lokayukta Police submitted voluminous report

before the Court. However, after perusal of the same, this Court

rejected the said report and came to a conclusion that a prima

facie case is made out for offence punishable under Sec.13(1)

(b), 13(1)(d) and 13(1)(e) of the Prevention of Corruption Act,

1988 by order dated 21.03.2022 and a direction was given to

register a Special Case against the accused/petitioner herein for

the  said  offences  and  issued  summons  for  his  attendance

returnable by 16.04.2022.

3. It  is  contended  that  the  petitioner  is  innocent  of

offences  alleged  and  he  has  been  included  in  the  case  for

extraneous with an intent to wreck vengence against him by his

political opponents. The petitioner is highly respectable citizen

who is in public life, he entered politics in the year 1983 and by

his  efforts,  honesty  and  integrity,  he  has  been  elected  on

numerous times. He was elected as MLA from JDS Party in the

year  1994  and  held  the  Cabinet  for  Ministry  for  State  for

Prisons, Home Guards and Sainik Welfare. He has also served

as a Minister for State for Housing and Muzarai, Food and Civil

Supplies,  Horticulture  and  Sericulture.  Presently,  he  is  the
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Minister  for  Housing  and  Infrastructure  and  also  heading

Karnataka Housing Board. 

4. The complainant is guilty of suppression of facts.

The  petitioner  has  got  valid  defence.  The  petitioner  has  got

reasonable  apprehension  that  on  the  date  of  hearing,  if  he

appears before the Court,  in  all  possibilities,  the complainant

may seek for time to file objections, since the whole exercise is

to see that the petitioner shall be in jail at least even for a day so

that  they  can  take  political  advantage  of  that  situation.  The

offences  are  non-bailable  in  nature.  It  is  inevitable  on  this

Hon’ble Court to give an opportunity for the complainant to file

objections, in such an event, the petitioner is likely to be taken

to judicial custody. Since, there is reasonable apprehension, for

the reasons stated supra, the petitioner has come up with present

petition with a prayer to enlarge him on anticipatory bail. 

5. It is further contended that the offences alleged are

neither punishable with death or imprisonment for life, in a case

like  nature,  there  is  no  question  of  tampering  with  the

prosecution  witnesses  since  the  complainant  himself  is  the

aggrieved person. 
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6. It  is  further  contended  that  the  petitioner  is  now

holding  a  Cabinet  Post  holding  the  portfolio  of  Ministry  of

Housing and Infrastructure. In the event of he being arrested, he

will be subjected to harassment and it will tarnish his reputation

and image in the society. The petitioner is ready and willing to

appear  before  this  Court  and  to  offer  adequate  surety  and

undertake to fulfill all the conditions that may be imposed by

this Court in the facts and circumstances of the case and he is

ready to cooperate for speedy disposal of the case and hence,

prayed for granting of anticipatory bail.

7. After filing of this petition, this Court issued notice

to the respondent. The learned counsel for the respondent filed

objection  stating  that  the  petition  filed  by  petition  is  not

maintainable  under  Sec.438  of  Cr.P.C.,  since  there  is  no

apprehension of arrest and only summons has been issued by the

Court  and  hence,  prayed  to  dismiss  the  petition  as  not

maintainable. 

8. Heard  the  arguments  of  learned  counsels  for  the

petitioner and respondent. 
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9. The following points arise for my determination; 

1) Whether this petition for anticipatory bail  is
maintainable?

2) Whether the petitioner has made out sufficient
grounds  for  grant  of  anticipatory  bail  in  his
favour as sought for?

3) What order?

10. After hearing the argument of both the parties and

on considering the relevant materials on record, my findings on

the above points are as hereunder: 

Point No.1    :   In the Negative
Point No.2    :   In the Negative
Point No.3   :   As per final order 

      for the following: 

REASONS 

11. Point  No.1  and  2  :-  The  present  respondent  had

initiated criminal proceeding by filing the private complaint in

PCR  No.31/2013  against  the  petitioner  herein  alleging  the

offences punishable under Sec.13(1)(b) & (d) R/w Sec.13(2) of

the Prevention of Corruption Act, 1988. The petitioner herein is

accused and the respondent herein is the complainant in the said

private complaint. It is alleged that the petitioner Sri V.Somanna

being the  Councillor  of  City  Municipality  of  Hosahalli  Ward
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and  being  MLA has  amassed  assets  disproportionate  to  his

known sources of income and thereby he has committed offence

of criminal misconduct as public servant. It is contended that the

petitioner  was  Member  of  Legislative  Assembly

Govindarajanagar Constituency, Bengaluru and presently he is

MLA  of  Karnataka  State  and  earlier  he  was  an  MLA  of

Binnepet  Constituency,  Bengaluru.  It  is  alleged  that  the

petitioner  along with his  family members amassed wealth by

illegal  means  and  the  respondent  has  traced  documents  in

connection with the properties acquired by the petitioner. The

petitioner  was working in  Janata  Bazaar,  Bengaluru from the

year 1974 to 1983, he was Councillor of Hosahalli Municipal

Council  from  1983  to  1993,  he  has  contested  9th Assembly

Election in the year 1989, he was defeated in the said election.

The petitioner had contested Assembly Election in the year 1994

from Binnepet constituency and won the election and he was

Minister for Prisons and Fire Brigade and Urban Development

till 1999. The petitioner had contested for Assembly Election as

independent candidate and won the election and the petitioner

had contested  for  12th Assembly elections  of  Karnataka  from

Indian National  Congress party and won the election and the
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petitioner  had  also  won  the  13th Assembly  Elections  from

Govindarajanagara  Assembly  Constituency.  It  is  further

contended  that  in  the  year  2009,  the  petitioner  had  joined

Bharatiya Janata party and became the Minister of Muzurai and

he  had  contested  the  bye  election  for  Karnataka  Legislative

Assembly and lost  the election and six  months  thereafter,  he

became Member of Karnataka Legislative Council. During the

above period, the petitioner had illegally acquired properties in

his name as well as in the name of his family members and the

respondent had obtained documents and came to know that the

petitioner has acquired properties more than 204% of his known

source of income. 

12. It is further contended that the petitioner had salary

of  Rs.15,330/-  while  working  in  Janata  Bazaar  and  his  total

salary  was  Rs.71,437/-  as  Municipal  councillor,  but  the

petitioner  had  acquired  properties  at  Doddaballapura,

Ramanagara, Tavarekere, Cholamaranahalli of Channapatna and

he has also indulged in mining activities in Mudalapalya village,

Chikkanayakanahalli  Talk,  Tumakuru  District.  It  is  further

contended  that  the  petitioner  has  purchased  vacant  land  at
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Magadi  Road,  he  is  running  V.S.S.  School,  Jnanamithra

Educational Trust. Sri B.S.Arun is the son of the petitioner and

the  petitioner  has  acquired  lands  in  the  name  of  his  son  at

Cholamaranahalli  of  Channapatna,  Hosanagenahalli  of

Doddaballapura  and  the  petitioner  is  running  a  Trust  at

Banashankari  of  Bengaluru  and  he  owns  a  house  in  Dollars

Colony,  an  apartment  at  Yeshavanthapura,  a  house  at

Jayanagara,  a  house  at  Vijayanagara,  a  house  at

Nagadevanahalli  and he has invested in Klassic  Builders  and

Trishul Builders. Therefore, the respondent prayed to take action

against the petitioner and to proceed against the petitioner by

summoning him to face the trial. 

13. The present petition is filed by the petitioner who is

an accused in PCR No.31/2013 and Special CC No.774/2022

seeking anticipatory bail apprehending his arrest and detention

on the ground that he is innocent and he has not committed any

offence alleged against him and he is highly respectable citizen

who is in public life and presently he is Minister for Housing

and Infrastructure and also heading Karnataka Housing Board

and  he  has  got  reasonable  apprehension  that  on  the  day  of
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hearing, if he appears before the Court, in all possibilities, the

complainant  may  seek  for  time  to  file  objections;  since  the

whole exercise is to see that the petitioner shall be in jail at least

even for a day so that they can take political advantage of the

situation.

14. It  is  further  contended  that  the  offences  are  not

punishable with death or imprisonment for life and he is ready

to abide by the conditions that may be imposed by this Court

and prayed for granting anticipatory bail in his favour. 

15. Learned  counsel  for  the  petitioner  vehemently

argued  that  this  Court  issued  summons  to  the  petitioner  to

appear before the Court on 16.04.2022. He further argued that

the petitioner has got reasonable apprehension that on the day of

hearing if he appears before the Court and if the complainant

seeks time to file objections, then this Court has to take him to

custody and hence, there is reasonable apprehension that he may

be detained and in such circumstances, he will be put to untold

hardship.

16. Learned  counsel  for  the  respondent  vehemently

argued  that  the  petition  for  anticipatory  bail  itself  is  not
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maintainable and there is no apprehension of arrest by the police

and this Court issued summons to the petitioner to appear before

the  Court.  He  fairly  submitted  before  this  Court  that  he

undertakes  to  file  objections  on  the  day  of  filing  of  bail

application by the petitioner. 

17. Learned counsel for petitioner argued that the Court

can grant anticipatory bail where summons is issued in a case as

per the ratio laid down by the Hon'ble High Court of Karnataka

in the case of ‘Venkatachalaiah and others Vs. State of Karnataka,

by Kadugodi Police, Bengaluru and others’ reported in ILR 2003

KAR 3985.  In  the  said  decision,  he  has  referred  to  para-27

which reads hereunder:

“27. This takes us to the next question as to

whether on an issuance of warrant by the Magistrate,

can  a  person  approach  the  Court  under  Section

438(1)  Cr.P.C.  We  would  like  to  state  that  in  the

normal course where warrant is issued in pursuance

of filing charge-sheet or issuance of summons and

non-appearance  of  the  party,  the  remedy  under

Section  438(1)  Cr.P.C.  is  available.  However,  we

would  like  to  emphasis  that  where  in  a  criminal

proceeding  a  party  has  already  appeared  once  or

more than one date and thereafter does not appear in
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the  Court,  the  Court  in  such  circumstances  issues

non-bailable warrant and the said warrant issued is

in view of the defaulting conduct on the part of the

accused and we are of the view that in such cases a

petitioner cannot invoke the jurisdiction of the Court

under  Section  438(1)  Cr.P.C.  and  he  is  bound  to

obey the Court order or warrant by first  appearing

before the Court and than by satisfying the Court as

to the sufficient cause for his absence, pray for bail

under Section 439 Cr.P.C.” 

18. Learned counsel for the petitioner has also relied on

the  order  passed by the  Hon'ble  High Court  of  Karnataka  in

Crl.P.No.9975/2021  dated 21.1.2022 in the case of  ‘Ramesh

Vs. State through Dy.RFO, Hosur Section, Gauribidanur Range,

Chikkaballapura District’.  In the said order, he has referred to

para-13 which reads hereunder:-

 “13. This Court also would like to refer to the

Division  Bench  Judgment  of  this  Court  in

Venkatachalaiah’s case (supra),  wherein,  discussed

with  regard  to  Sections  438(1)  and  438(3)  of

Cr.P.C.,  and  also  held  that  even  after  filing  of

charge-sheet  also,  the  accused  can  approach  the

respective Courts invoking Section 438 of Cr.P.C.,

but categorically held that in paragraph No.27 that

in  the  normal  course  where  warrant  is  issued  in
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pursuance  of  filing  charge-sheet  or  issuance  of

summons  and  non-appearance  of  the  party,  the

remedy  under  Section  438(1)  of  Cr.P.C.,  is

available.  It  is  further  observed that  however,  we

would  like  to  emphasis  that  where  in  a  criminal

proceeding  a  party  has  already  appeared  once  or

more than one date and thereafter does not appear in

the Court,  the Court  in  such circumstances issues

non-bailable warrant and the said warrant issued is

in view of the defaulting conduct on the part of the

accused and in such cases a petitioner cannot invoke

the jurisdiction of the Court under Section 438(1) of

Cr.P.C. and he is bound to obey the court order or

warrant by first appearing before the Court and than

by satisfying the Court as to the sufficient cause for

his  absence,  pray  for  bail  under  Section  439  of

Cr.P.C.” 

19. The  learned  counsel  for  the  petitioner  has  also

relied  on  the  order  passed  by  the  Hon'ble  High  Court  of

Karnataka  in  Crl.Petition  No.315/2016 in  the  case  of  ‘Dr.

K.Swamy Vs. State of Karnataka by Lokayukta Police (Mandya), by

Spl.  PP,  M.S.  Building,  Dr.Ambedkar  Road,  Bengaluru’.  In  the

said  order,  he  has  referred  to  para-3  and  4  which  reads

hereunder:
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“3. As could be seen from the very order passed by

the learned Principal Sessions Judge on 26.06.2015,

no process  is  issued under  Section 204 of  Cr.P.C.

Mere  taking  of  cognizance  would  be  insufficient.

There could be basis for apprehension if summons is

issued by the Court. 

4. In the light of the fact that summons being not

issued,  the  petition  filed  under  Section  438  of

Cr.P.C. is not maintainable. Accordingly, petition is

disposed of granting liberty to approach the Special

Court seeking anticipatory bail in which event, the

same may be considered keeping in mind that the

offences  are  neither  punishable  with  death  nor

imprisonment for life.” 

20. The learned counsel for the respondent argued that

the decisions cited by the learned counsel for the petitioner are

not applicable to the facts of this case. He argued that in the

Division Bench decision,  it  is  clearly held that in the normal

course where warrant is issued in pursuance of filing of charge-

sheet or issuance of summons and non-appearance of the party,

the remedy under Sec.438(1) of Cr.P.C. is available. 

21. Therefore, the simple question involved in this case

is  ‘whether  the  petition  filed  by  the  petitioner  seeking
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anticipatory  bail  is  maintainable  or  not?’.  At  this  juncture,  it

would be worthwhile to extract the provision of law. Sec.438 of

Cr.P.C., reads hereunder:-

438.  Direction  for  grant  of  bail  to  person

apprehending arrest. 

(1) When any person has reason to believe that he

may  be  arrested  on  an  accusation  of  having

committed a non-bailable offence, he may apply to

the  High  Court  or  the  Court  of  Session  for  a

direction under this section; and that Court may, if

it thinks fit, direct that in the event of such arrest,

he shall be released on bail. 

(2)When the High Court  or  the Court  of  Session

makes  a  direction  under  sub-  section  (1),  it  may

include  such  conditions  in  such  directions  in  the

light of the facts of the particular case, as it may

think fit, including- 

(i) a condition that the person shall make himself

available for interrogation by a police officer as and

when required;

(ii) a condition that the person shall not, directly or

indirectly, make any inducement, threat or promise

to any person acquainted with the facts of the case
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so as to dissuade him from disclosing such facts to

the Court or to any police officer;

(iii) a condition that the person shall not leave India

without the previous permission of the Court; 

(iv) such other condition as may be imposed under

sub- section (3) of section 437, as if the bail were

granted under that section. 

(3)  If  such  person  is  thereafter  arrested  without

warrant by an officer in charge of a police station

on such  accusation,  and is  prepared either  at  the

time of arrest or at any time while in the custody of

such officer  to  give bail,  be  shall  be released on

bail; and if a Magistrate taking cognizance of such

offence decides that a warrant should issue in the

first  instance against  that  person,  he shall  issue a

bailable warrant in conformity with the direction of

the Court under sub- section (1).

22. The  respondent/complainant  has  filed  private

complaint  against  the  petitioner/accused  alleging  offences

punishable  under  Sec.13(1)(b),  13(1)(d)  and  13(1)(e)  of  the

Prevention of Corruption Act, 1988. This is not a case of charge

sheet  filed by the police.  Though the alleged offence is  non-

bailable in nature, this Court issued summons for the attendance

of the petitioner /accused before the Court on 16.04.2022. It is
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true that filing of FIR is not a condition precedent for preferring

and disposing of an application for anticipatory bail. This is not

a case where warrant is issued against the petitioner for his non-

appearance before the Court. 

23. I have gone through the Division Bench decision of

Hon'ble High Court of Karnataka reported in  ILR 2003 KAR

3985. In the said decision, Hon'ble High Court has clearly held

that in the normal course where warrant is issued in pursuance

of  filing  of  charge-sheet  or  issuance  of  summons  and  non-

appearance of the party, the remedy under Sec.438(1) Cr.P.C. is

available. In the said decision, Hon'ble High Court of Karnataka

has referred to the case of Balchand Jain Vs. The State of Madhya

Pradesh.  In  the  said  case,  Hon'ble  Apex  Court  has  held  as

follows:-

“We  do  not  find  in  this  section  the  words

`anticipatory bail', but that is clearly the subject

with  which  the  Section  deals.  In  fact,

`anticipatory bail'  is  a misnomer.  It  is  not  as if

bail  is  presently  granted  by  the  Court  in

anticipation  of  arrest.  When  the  Court  grants

`anticipatory  bail',  what  it  does  is  to  make  an

order that in the event of arrest, a person shall be
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released on bail. Manifestly there is no question

of release on bail unless a person is arrested and,

therefore,  it  is  only  on  arrest  that  the  order

granting  "anticipatory  bail"  becomes  operative.

Now, this power of granting `anticipatory bail' is

somewhat  extraordinary  in  character  and  it  is

only in exceptional cases where it appears that a

person might be falsely implicated, or a frivolous

case might be launched against him, or there are

reasonable  grounds  for  holding  that  a  person

accused of an offence is not likely to abscond, or

otherwise misuse  his  liberty while  on bail'  that

such power  is  to  be exercised.  And this  power

being rather of an unusual nature, it is entrusted

only  to  the  higher  echelons  of  judicial  service,

namely, a Court of Sessions and the High Court.

It is a power exercisable in case of an anticipated

accusation of non-bailable offence and there is no

limitation  as  to  the  category  of  non-bailable

offence  in  respect  of  which  the  power  can  be

exercised by the appropriate court.”

24. In the above said decicision,  Hon'ble Apex Court

has clearly held that ‘it is not as if bail is presenty granted by the

Court  in  anticipation  of  arrest.  When  the  Court  grants

‘anticipatory bail’, what it does is to make an order that in the

event of arrest,  a person shall be released on bail. Manifestly
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there is no question of release on bail unless a person is arrested

and  therefore,  it  is  only  on  arrest  that  the  order  granting

‘anticipatory bail’ becomes operative. In this case, there is no

possibility  of  petitioner  being arrested  by the police.  Hon'ble

Supreme Court of India further held that ‘it is an application on

an apprehension of arrest that invites the exercise of the power

under Sec.438. And on such an application, the direction that

may be given under Section 438 is that in the event of his arrest,

the applicant shall be released on bail’.

25. Hon'ble High Court of Karnataka has also referred

to the case of  Gurbaksh Singh Sibbia etc.,  Vs.  State  of  Punjab

reported in  AIR 1980 SC 1632. In the said decision, Hon'ble

Apex Court has held as follows:

20. As noted earlier, in Gurbaksh Singh's case

(cited supra) it is observed thus:

"The applicant must show that he has `reason

to believe' that he may be arrested for a non-bailable

offence. The use of the expression `reason to believe'

shows that  the belief  that  the applicant may be so

arrested  must  be  founded  on  reasonable  grounds.

Mere `fear' is not `believe', for which reason it is not

enough for the applicant to show that he has some
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sort of a vague expression that some one is going to

make  an  accusation  against  him,  in  pursuance  of

which he may be arrested. The grounds on which the

belief  of  the  applicant  is  based  that  he  may  be

arrested for a non-bailable offence, must be capable

of being examined by the Court objectively, because

it is then alone that the Court can determine whether

the applicant has reason to believe that he may be so

arrested."

26. Hon'ble  Apex  Court  has  clearly  held  that  the

applicant must show that he has ‘reason to believe’ that he may

be arrested for a non-bailable offence. The use of the expression

‘reason to believe’ shows that the belief that the applicant may

be  so  arrested  must  be  founded  on  reasonable  grounds.  It  is

further held that mere ‘fear’ is not ‘believe’, for which reason it

is not enough for the applicant to show that he has some sort of

a  vague  expression  that  some  one  is  going  to  make  an

accusation  against  him,  in  pursuance  of  which  he  may  be

arrested.

27. Hon'ble  High  Court  of  Karnataka  in

Crl.P.No.9975/2021 held  that  anticipatory  bail  petition is  not

maintainable where in a criminal proceeding a party has already
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appeared once or more than one date and thereafter does not

appear in the Court, the Court in such circumstances issues non-

bailable warrant and the said warrant issued is in view of the

defaulting conduct on the part of the petitioner and in such cases

a petitioner cannot invoke the jurisdiction of  the Court  under

Section 438(1) of Cr.P.C.  So, in this case, this Court has not

issued any warrant  for  non-appearance of the petitioner more

than one date. 

28. I  have  gone  through  the  order  of  Hon'ble  High

Court  of  Karnataka  rendered  in  Crl.Petition  No.315/2016.

Hon'ble High Court of Karnataka has held that ‘mere taking of

cognizance  would  be  insufficient.  There  could  be  basis  for

apprehension if sommons is issued by the Court and in the light

of  the  fact  that  summons being not  issued,  the  petition  filed

under Sec.438 of Cr.P.C., is not maintainable’.

29. Anticipatory  bail,  as  the  name  suggests,  is  bail

granted to a person in anticipation and apprehending arrest. It is

a  preventive  relief.  In  this  case,  there  is  no  apprehension  of

arrest by the police. If this Court decides to grant anticipatory

bail by considering the prayer of the petitioner, the order cannot
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be enforced, because, police authority is not a party to this case

and no warrant is issued to the police to arrest the petitioner. The

respondent is not the arresting authority. Sec.438(1) of Cr.P.C.,

says that “when any person has reason to believe that he may be

arrested on an accusation of having committed a non-bailable

offence, he may apply to the High Court or the Court of Session

for a direction under this section; and that Court may, if it thinks

fit, direct that in the event of such arrest, he shall be released on

bail”. So this Court cannot give direction to any police without

they being a party, to release the petitioner on bail in the event

of  arrest.  This  Court  has  not  issued  any  warrant  against  the

petitioner. The apprehension of the petitioner is that on the day

of hearing, if he appears before the Court, in all possibilities, the

complainant may seek time to file objections; since the whole

exercise is to see that the petitioner shall be in jail at least even

for a day. For this, the learned counsel for the respondent fairly

submitted before the Court that he would file objections on the

day of filing of bail application by the petitioner. Therefore, said

submissions may be placed on record and the petition may be

dismissed as not maintainable, since there is no apprehension of
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arrest by the police. Accordingly, I answer point No.1 and 2 in

the Negative.

30. Point No.3  : In view of my findings on point No.1

& 2,  I proceed to pass the following:

ORDER

 The  petition  filed  by  the  petitioner  under

Sec.438 of the Code of Criminal Procedure is hereby

dismissed as not maintainable.

The submissions made by the learned counsel

for the respondent / complainant that he would file

objections on the day of filing of bail petition by the

petitioner/accused in Spl. CC No.774/2022 is placed

on record.

(Dictated  to  the  Judgment  writer,  transcribed  by  him,  revised  and
corrected by me and then pronounced in the Open Court on this the  1st day of
April, 2022)

(B. Jayantha Kumar)
 XC Addl. City Civil & Sessions Judge,

Bengaluru City (CCH-91)
(Special Court exclusively to deal with criminal cases

related to elected MPs/ MLAs in the State of
Karnataka)
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