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IN THE COURT OF THE XXI ADDITIONAL CITY CIVIL AND
SESSIONS JUDGE & PRINCIPAL SPECIAL JUDGE FOR CBI

CASES,  BENGALURU (CCH-4)

Dated this the 31st day of March 2022

PRESENT:

SRI.K.L.ASHOK, B.Com, LL.B.,

               XXI Additional City Civil and Sessions Judge 
             & Prl. Spl. Judge for CBI Cases, Bengaluru.

CRL.MISC.NO:2576/2022

PETITIONER:   K.V.Nagaraj,
S/o Late Gopal Shetty,
Aged about 43 years,
R/o Geetha Gopal Mansion,
8th Cross, MJ Nagar,
Hospet,
Bellary District-583201.

(By Sri.Nagendra Naik.R, Advocate)
 
                AND

RESPONDENT: Directorate of Enforcement,
Bangalore Zonal Office,
BMTC B Block, 3rd Floor,
Shanthinagar, KH Road,
Wilson Garden,
Bangalore-560027.

(By Special Public Prosecutor)
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ORDERS ON ANTICIPATORY BAIL APPLICATION FILED UNDER
SECTION 438 OF CR.P.C. BY K.V.NAGARAJ

The Petitioner  has filed this petition under Section 438 of

Cr.P.C.  seeking  for  grant  of  anticipatory  bail  in

ECIR/03/BGZO/2018/4093  registered  by  Directorate  of

Enforcement, Bengalore Zonal Office, Bengaluru for commission of

the offences punishable under Section 3 punishable under Section

4  of  Prevention  of  Money  Laundering  Act,  2002  (hereinafter

referred to as 'PML Act' for short).

 

2. It is averred in the petition that, the petitioner is accused

No.6 in Spl.CC.31/2014 and he was collecting risk money along

with  K.Mahesh  Kumar  and  divided  the  same  into  50:50  ration

from the vehicles which has no permits and 99 such lorries have

been seized at Belekere Port on 3.3.2010. The petitioner has also

collected  risk  money  along  with  Karadapudi  Mahesh  and

committed an offence under Section 120B, 420, 379 of IPC r/w

Section 4(1) and 1(a) of The Mines and Minerals (Development

and Regulation) Act, 1957. The Petitioner is accused No.6 in Crime

No.31/2014 of SIT, Karnataka Lokayuktha, Bengaluru and he has

obtained anticipatory bail on 16.10.2015. The SIT, has filed charge

sheet against accused No.6 and trial is in progress. The petitioner

is an accused in several cases filed by CBI and SIT and in all the

cases the allegations are common that, he was acting abetting the

actual transporters of the iron ore. The SIT has referred the matter
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to Enforcement Department for initiation of action under PML Act.

Based on the information, ECIR is  registered and summons was

issued to accused No.6 on 18.2.2022 and 4.3.2022 to appear and

furnish  information  and  accordingly,  he  appeared  before  the

Respondent and furnished the information.

3. It is further averred that, the petitioner apprehends that

he may be arrested at the hands of Respondent. In that event, it

will  cause  damage  to  him  and  also  to  his  business  as  he  has

already undergone more  than 2½ years  of  imprisonment  as  an

under trial  prisoner.  He is  the permanent  resident  of  Hosapete

having  permanent  abode  and  business  and  movable  and

immovable properties which is the subject matter of attachment

of the Income Tax proceedings. He is ready and willing to abide by

any conditions that may be imposed by this Court and undertakes

not  to  flee  from  justice  and  also  ready  to  offer  surety  to  the

satisfaction of this Court and undertakes to keep himself present

before IO.  Hence, prays for allowing the application filed under

Section 438 Cr.P.C. for grant of anticipatory bail.   

4. In compliance of Section 45(1) (i) of PML Act, the learned

Special Public Prosecutor has been notified. The learned Special

Public Prosecutor has appeared on behalf of the respondent and

has opposed the bail  petition by filing details objections. In the

objection  the  learned  Special  Public  Prosecutor  has  submitted
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that, the petition seeking the relief of anticipatory bail is devoid of

merits and same is liable to be rejected in limine. Based on the

investigation  conducted  by  SIT,  Karnataka  Lokayuktha  in

Cr.No.31/2014 against K.Mahesh Kumar and others, the Petitioner

is arraigned as accused no.6 in the said case and upon completion

of investigation, the SIT/Karnataka Lokayuktha filed charge sheet

dated 12.9.2018 against this petitioner for having committed the

offences punishable under Section 379, 420 r/w Section 120B of

IPC and Section 21 r/w Section 4(1a) of MMDR Act.

5.  It  is  further  averred  that,  case  was  lodged  against

petitioner who was involved with one Mahesh Kumar in collecting

risk amount pertaining to transportation of iron ore from Belekere

Port. During 2007-2010 the said Mahesh Kumar paid amounts to

the tune of Rs.2,46,62,377/- for transportation of iron ore without

necessary permit. For the said transportation, petitioner and other

accused  persons  collected  'rish  amount'  to  the  tune  of

Rs.40,92,88,860/-  and  the  same  was  used  for  investment  and

layering and placement at  several  other instances.  The accused

persons  have  illegally  transported  almost  32,74,310.88  metric

tonnes of iron ore and caused a monetary loss to the Government

of Karnataka up to Rs.654,26,22,000/-. 

6.  It  is  further  averred  that,  upon  collecting  the  risk

amount, divided the same in the ratio of 50:50 from the vehicles
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which had no essential permits. Further, 99 vehicles which were

transporting iron ore without necessary permits by the accused

No.6 were seized on 3.3.2010 at Belekere Court. Further, the said

fine amount pertaining to 99 lorries was paid by the accused No.6

along with K.Mahesh on 6.3.2010 as per charge sheet. 

7. It is further submitted that, Section 420 of IPC being a

Scheduled Offences under Section 2(1)(x) & (y) of PML Act, the

Respondent  took  up  investigation  and  registered  the  case  in

ECIR/03/BGZO/2018/4093  and  in  pursuance  of  the  same,

summons dated 18.2.2022 was issued to the Petitioner and on

receipt of the same, petitioner has submitted certain documents

along  with  Letter  dated  1.3.2022  before  the  Respondent  on

2.3.2022  and  he  undertook  to  produce  more  data  to  the

Respondent on verification. Thereafter, the petitioner on 4.3.2022

has  appeared  before  the  Respondent  and  furnished  additional

details.  Such  being  the  case,  on  baseless  averments  that  the

Respondent has threatened petitioner of arrest, he has filed this

petition. It is evident that, the petitioner is a beneficiary of the

misappropriated amount and he is possession of the proceeds of

crime,  thereby  warranting  investigation  under  PML  Act.  In

pursuance  of  the  same,  the  Respondent  has  issued  summons

seeking his personal appearance under Section 50(2) of PML Act.

Despite having received the summons, he has not provided all the

requisite  information/additional  documents  sought  by  the
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Respondent  which evident that the petitioner is not co-operating

with the investigation. The investigation is at initial stages. Hence,

he prays for dismissal of the petition.

8.  I  have  heard  the arguments  advanced by  the learned

counsel  appearing  for  the  Petitioner  and  the  learned  Special

Public Prosecutor.

9. For disposal of this petition, following points arise for

my consideration:

(1) Whether  the  petitioner  satisfies  that  there

are reasonable grounds for believing that he

is  not  guilty  of  an  offence  under  Section  3

punishable under Section 4 of PML Act?

(2) Whether  the  petitioner  satisfies  that,  he  is

not  likely  to  commit  any  offence  while  on

bail?

(3) Whether  the  petitioner is  entitled  for  the

benefit of the anticipatory bail under Section

438 Cr.P.C.?

(4) What order?



                           7                               Crl.Misc.No:2576/2022

10. Having heard the arguments on both sides and on

considering the material  on record, my findings to the above

points are:

Point No.1 – In the Affirmative

Point No.2 – In the Affirmative

Point No.3 – In the Affirmative

Point No.4 - As per final order, 

for the following:

REASONS

Points No.1 to 3  :

11.  As  these  points  are  interconnected  and  are

interdependent, they are taken together for discussion in order

to avoid repetition of facts.

12.  In  this  case  petitioner  K.V.Nagaraj  has  sought  the

benefit of anticipatory bail  for an offence under Section 3 of

PML Act. It is undisputed that, this petitioner is accused No.6 in

the predicate offences punishable under Sections 120-B, 420,

379 of IPC r/w Section 4(1)& (1)(a) of The Mines and Minerals

(Development & Regulation) Act, 1957 in Spl.CC.No:31/2014.

13. PML Act of 2002 is a self contained enactment having

its  own  procedure  that  co-exists  with  the  Code  of  Criminal

Procedure so far as the latter is not inconsistent. PML Act being
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a  Special  Enactment  prevails  over  the  Code  of  Criminal

Procedure which is a general enactment as per Section 46 and

65 of PML Act with its overriding effect under Section 71 of the

Act. Therefore, even the Special provision of bail under Section

45 of PML Act overrides the general provisions of Sections 437

to 439 of Code of Criminal Procedure. 

14. Though Section 45 of PML Act does not prohibit the

grant of bail, it constricts the discretionary power regarding the

grant of bail. Here, the twin conditions regarding the grant of

bail are to be mandatorily complied with for any accused to get

the benefit of bail. The same rigors shall apply for a regular bail

and an anticipatory bail under PML Act. 

15.  Earlier,  the  Hon'ble  Supreme  Court  in  Nikesh

Tharchand Shah Vs Union of India reported in (2018) 11 SCC 1

was  pleased  to  struck  down  Section  45  of  PML  Act  as

unconstitutional.  However,  Section  45  of  PML  Act  was

subsequently  amended  by  Amendment  Act  13  of  2018.  The

post amendment scenario has been recognized by the Hon'ble

Supreme Court in P.Chidabaram Vs Directorate of Enforcement

reported in (2019) 9 SCC 24 and in the case of Asst. Director

Enforcement Directorate Vs Dr. V.C. Mohan rendered in Criminal

Appeal  No.21  of  2022  dated  04.01.2022.   However,  in

Chidambaram v.  Directorate  of  Enforcement  the  Hon'ble
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Supreme Court took cognizance of amendment ensued to

Section 45 and yet the bail was decided without satisfying

the rigours of amended Section 45.

 16.  Subsequently,  the  Hon'ble  Supreme  Court  in  the

case  of  Asst.  Director  Enforcement  Directorate  Vs  Dr.  V.C.

Mohan rendered in Criminal Appeal No. 21 of 2022 was pleased

to hold that, 

“Indeed, the offence under the PMLA Act is dependent on the predicate

offence which would be under ordinary law, including provisions of Indian

Penal  Code.  That  does not mean that  while considering the prayer  for

grant of anticipatory bail in connection with PMLA offence, the mandate

of Section 45 of the PMLA Act would not come into play. Section 45 PMLA

Act Gets Triggered while Considering Anticipatory Bail Plea 

Mr.  Dama  Seshadri  Naidu,  learned  senior  counsel  appearing  for  the

respondent invited our attention to the dictum in paragraph 42 of  the

judgment in Nikesh Tarachand Shah vs. Union of India & Anr. reported in

(2018)  11  SCC  1.  The  observations  made  therein  have  been

misunderstood by the respondent. It is one thing to say that Section 45 of

the PMLA Act to offences under the ordinary law would not get attracted

but  once  the  prayer  for  anticipatory  bail  is  made  in  connection  with

offence  under  the  PMLA  Act,  the  underlying  principles  and  rigors  of

Section 45 of the PMLA Act must get triggered — although the application

is under Section 438 of Code of Criminal Procedure. As aforesaid, the High

Court has not touched upon this aspect at all. It is urged before us by the

respondent that this objection was never taken before the High Court as it

is not reflected from the impugned judgment. It is not a question of taking

objection  but  the  duty  of  court  to  examine  the  jurisdictional  facts
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including the mandate of Section 45 of the PMLA Act, which must be kept

in mind.

Therefore, in view of this recognition of the post amendment

scenario of Section 45 of PML Act, it is necessary to find out

whether  the  petitioner  satisfies  the  rigors  of  said  Section.

Hence, Points No.1 and 2 are raised to that effect. 

17. The learned Special Public Prosecutor has relied upon

series of decisions reported in :

(1) (2019) 9 SCC 24 P.Chidambaram Vs Directorate of

Enforcement

(2)  2020  SCC  Online  Ori  544  Mohammed  Arif  V.

Directorate of Enforcement

(3)  Order  dated  24.11.2020  passed  by  the  Hon'ble

Supreme Court of India in SLP (Crl) No.4878/2020

Mohammed Arif Vs. Enforcement Directorate

(4) Crl. Appln. (BA) No.1149/2021 – Bombay HC Ajay

Kumar Vs. Directorate of Enforcement

(5)  2020  SCC  Online  Kar  1269  Vinod  Ramanani  Vs.

Station House Officer

(6)  Crl.O.P.  No.3381,  3383  and  3385/2021  N.

Umashankar & Ors Vs. Directorate of Enforcement

(7) SLP (Crl.) No.620-622/2022 N.Umashankar & Ors V.

Directorate of Enforcement
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(8)  2020(1)  SCC  Cri  842  Union  of  India  V.  Varinder

Singh & Anr.

By  relying  upon  the  above  authorities  he  has  vehemently

argued that,  the Court  is  bound to  raise the twin conditions

prescribed  under  Section  45  of  PML  Act  and  as  such,  the

accused would not be entitled for the benefit of bail. He has

stressed  upon  the  decision  of  Hon'ble  Allahabad  High  Court

rendered in the case of Anirudh Kamal Shukla Vs Union of India

Thru  Assistant  Dir.  Directorate  of  Enforcement  wherein  the

Hon'ble High Court at Para-28 of the decision was pleased to

hold that, for money launderers “jail is the rule and bail is an

exception”.  As  far  as  the  principles  laid  down  in  the  above

decisions are concerned, there can be no dispute regarding the

same. But,  neither the higher Courts  nor  the Statue prohibit

granting of bail for the offence committed under Section 3 of

PML Act. On the other hand, what is mandated in the above

authorities is to follow the rigors of the twin conditions under

Section 45 of PML Act. There also can be no dispute, that if a

person  prima-facie  appears  innocent  either  due  to  lack  of

material or failure to produce the same before the Court, then

bail should not be denied for such a person. 

18.   The above twin parameters should be considered

while granting bail to a money laundering accused apart from
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aspects  to  be  considered  in  matters  of  regular  bail  under

section 439 Cr.P.C., For granting regular bail under section 439

Cr.P.C., a Court must consider aspects, including but not limited

to,  the  larger  interest  of  the  State  or  public,  whether  the

accused  is  a  flight  risk,  whether  there  is  likelihood  of  his

tampering  with  evidence,  whether  there  is  likelihood  of  his

influencing witnesses, etc. 

19.  The limitations so imposed are in addition to those

imposed under Cr.P.C. and have an overriding effect over the

provisions of the Code, in case there occurrs any inconsistency

between the provisions of the two. Though stringent, they were

held  by  the  Hon’ble  Supreme Court  to  be  mandatory.  Apart

from  these,  another  factor  relevant  to  the  question  of  bail

would be the gravity of the alleged offence and/or nature of the

allegations levelled, which may serve as an additional test and

can  be  applied  while  keeping  in  view  the  severity  of  the

punishment that the offence entails.

20.  Further, the Hon’ble Supreme Court in the case of  P.

Chidambaram v. ED reported in  2019 SCC Online SC 1549 was

pleased to lay down the conditions  to be considered for grant

and refusal of bail under PML Act, which are: 

• The basic jurisprudence for grant  of bail  remains the same

that is bail is the rule and refusal an exception. 



                           13                               Crl.Misc.No:2576/2022

• The gravity of the offence is an important aspect in addition

to the triple test which is required to be kept in view by the

Court. The gravity for the said purpose will have to be gathered

from the facts and circumstances arising in each case. 

• In dealing with bail applications the Triple Test Rule as under

is also required to be followed: 

1. Presence of the accused:- • In doing so the courts are

guided by the conduct of the accused . If the accused has

made himself available at all times whenever required in

past  and  is  co-operating  with  the  investigation  ,  the

courts  take  this  factor  in  favour  of  the  accused  while

granting bails.

2. Nature of evidence involved:- • If the case is primarily

based on documents and all the documents were already

in the custody of the investigating agency, the scope of

tampering  becomes  impossible  and  the  accused  be

released  on  bail,  also  keeping  in  mind  that  since  the

accused had not tampered the documents at any point

of time in past, the courts take this factor in favour of the

accused while granting bails.

3. Deep Roots in the society:- • The court take judicial

notice of the fact that the accused had deep roots in the

society, is staying at his permanent address since long,

had all properties and family within the local limits and is

not previously involved in any criminal activity. 
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There is no doubt that the economic offences would fall under

the category of “grave offence” in view of the consequences of

financial irregularities that befall upon the society.  But it is not

the  intention  of  the  legislature  to  condemn  every  person

accused  of  the  offence  U/s  3  of  PML  Act  to  suffer  judicial

custody.  Only such persons who fail  to pass the test  of  twin

conditions  set  out  under  Section  45  of  the  PML  Act  can  be

denied the benefit of bail and not otherwise.  Therefore, even if

the allegation is one of grave economic offence, it is not a rule

that bail should be denied in every case, since there is no such

bar created in the relevant enactment passed by the legislature

nor does the bail jurisprudence provides so. 

21. The present Petitioner is accused to have committed

an  offence  under  Section  3  of  PML  Act.  Therefore,  it  is

necessary to consider the ingredients of said Section.3. It reads

as :

 Section 3.   Offence of money-laundering. 

Whosoever directly or indirectly attempts to indulge or knowingly assists

or knowingly is a party or is actually involved in any process or activity

connected  with  the  proceeds  of  crime  including  its  concealment,

possession, acquisition or use and projecting or claiming] it as untainted

property shall be guilty of offence of money-laundering.

Explanation.--For the removal of doubts, it is hereby clarified that,--

(i) a person shall be guilty of offence of money-laundering if such person is

found to  have directly  or  indirectly  attempted to indulge or  knowingly

assisted or knowingly is a party or is actually involved in one or more of



                           15                               Crl.Misc.No:2576/2022

the following processes or activities connected with proceeds of crime,

namely:--

(a) concealment; or

(b) possession; or

(c) acquisition; or

(d) use; or

(e) projecting as untainted property; or

(f) claiming as untainted property,

in any manner whatsoever;

(ii)  the  process  or  activity  connected  with  proceeds  of  crime  is  a

continuing  activity  and  continues  till  such  time a  person  is  directly  or

indirectly enjoying the proceeds of crime by its concealment or possession

or acquisition or use or projecting it as untainted property or claiming it as

untainted property in any manner whatsoever.

Therefore, in order to attract the provisions of Section 3, it is

necessary  to  consider  whether  the  present  Petitioner  comes

within the scope of the above (a) to (f).  That is whether this

Petitioner has concealed, possessed, acquired, used, claimed or

projected as untainted the proceeds of a crime. 

 

22.  Analogously, Power to grant bail and the power to

arrest,  go  hand  in  hand.  The  power  to  arrest  and  its

prerequisites for the same have been provided under section 19

of PML Act.  Since rejection of the bail may result in arrest, it is

necessary  to  consider  said  section  19.   Section  19  PML  Act

requires that before arresting anybody, Authorized officer must

have  “reason  to  believe”  based  upon  “the  material  in  his

possession”  to  be  “recorded  in  writing”  that  the  person  is
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“guilty” of an offence under the Act.  Thus, the prerequisites for

an authorized officer to make the arrest of an accused under

Section 19 PML Act are: 

• Reason to believe 

• Based on material in his possession 

• To be recorded in writing 

• That the person is guilty of an offence under the Act. 

But the ‘reason to believe’ has not been defined under the PML

Act.  The Hon’ble Supreme Court in its decision P. Chidambaram

v. Directorate of Enforcement reported in 2019 SCC OnLine SC

1143  held  that  the  term  “reason  to  believe”  is  not  defined

under PMLAct. That it has been defined under Section 26 IPC.

Where a person is said to have “reason to believe” a thing, if he

has  sufficient  cause to  believe  that  thing  but  not  otherwise.

Further that the specified officer must have reason to believe

on  the  basis  of  material  in  his  possession  that  the  property

sought to be attached is likely to be concealed , transferred, or

dealt  with  in  a  manner  which  may  result  in  frustrating  any

proceeding for confiscation of their property under this act. 

23.  With regard to ‘reason to believe’, the Constitution

bench of the Hon’ble Supreme Court  in the case of  Calcutta

Discount Company v. Income Tax Officer reported in  1961

SCR (2) 241 was pleased to hold that . 
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“The expression " has reason to believe " in  s.34(1)(a) of
the  Indian  Income-tax  Act  does  not  mean  a  purely
subjective  satisfaction  of  the  Income-tax  Officer but
predicates the existence of reasons on which such belief
has to be founded. That  belief,  therefore,  cannot  be
founded on mere  suspicion and  must  be based  on
evidence  and any  question  as  to  the adequacy of such
evidence  is  wholly immaterial at that stage.”

By  application  of  the  above,  it  can  he  ascertained  that  the
expression reasons to believe' postulates belief and existence of
reasons for that belief. Such belief may not be based on mere
suspicious it must be founded upon information. 

24.  According to Section 45 of PML Act, the Court is to

be satisfied that there are reasonable ground for believing that

the accused is not guilty of the alleged offence. The wordings

used in Section 45 is the subjective satisfaction of the Court and

not  any  presumption  cast  on  the  accused  to  prove  his

innocence. Which means, the entire burden to satisfy the Court

cannot be cast upon the accused. As there is no presumption

under Section 45, it would be difficult for the accused  to prove

the negative. Therefore, even the prosecution have to establish

before  the  Court  that  the  accused  is  not  as  innocent  as  he

claims and as such he would not be entitled for the benefit of

bail.   Or in other words, 'the reason to believe' mandated in

Section 19 of PML Act has to be satisfied.
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25.  The main allegation against this Petitioner is that, he

had  collected  risk  money  along  with  one  Mahesh  for

transporting  the  ore  laden  vehicles.  That  when  99  of  such

vehicles  were seized,  the  Petitioner  has  paid  fines  for  them.

Except for this bland allegation, no material has been produced

by  the  Respondent  Directorate  of  Enforcement  before  this

Court to show that, this Petitioner  has concealed, possessed,

acquired, used, claimed or projected as untainted the proceeds

of a crime. Of-course, this Petitioner has been prosecuted as

accused No.6 for the predicate offence. But, as argued by the

learned  Special  Public  Prosecutor  himself,  an  offence  and  a

proceeding under PML Act is independent and does not depend

on any other crime or proceedings. Therefore, to show that this

Petitioner has  committed any of  the above acts  which come

within the scope of Section 3, it is necessary to produce some

material that can implicate the accused/petitioner to satisfy the

need of 'reason to believe'. 

26.  Though  the  learned  Special  Public  Prosecutor  has

raised objections that this Petitioner is  involved in a scam of

approximately Rs.654 Crores,  there  are  no allegations of  this

Petitioner having excavated iron ore from any land. Nor is there

any allegation against this Petitioner for having facilitated the

sale of such ore. On the other hand, the main allegation against

the Petitioner is that, he has paid the fine amount for 99 lorries
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carrying iron ore. Payment of fine by itself would not constitute

an offence under Section 3 of PML Act.  There is  no material

before  this  Court  to  show  what  exactly  was  the  risk  money

received by this Petitioner, how he received and transacted the

risk money, in what form the risk money was paid and whether

this Petitioner is  still  in possession of any proceeds of crime.

Mere making bald accusation that the Petitioner had received

risk  money  and  had  paid  the  fine  amount  would  not  be

sufficient to hold that he is guilty of an offence under Section 3

of  PML Act  at  this  stage  for  the limited purpose of  this  bail

petition. 

27. It  is  not that,  the Enforcement Directorate did not

have  sufficient  time  to  investigate.  It  is  true  that,  the

investigation  is  still  under  progress.  But,  the  case

No:ECIR/03/BGZO/2018/4093 does indicate that the case was

registered in the year 2018. At the same time, this Petitioner

has  been  accused  in  Crime  No.31/2014  by  Karnataka

Lokayuktha  which  is  for  the  predicate  offence  and  has  also

faced an investigation by the Income Tax Department. Which

would mean that, the accused has been investigated and there

would be incriminating material available against him. But, no

material  has  been produced before  this  Court  to  negate  the

relief  sought  by  the  Petitioner.    Further  the  criminal

investigation is not a metaphorical fishing-rod handed to an
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investigating  agency,  to  indulge  its  penchant  for  'fishing

around' for evidence, at its own leisure and in the fullness

of time. Investigation has to be a time-limited process, to

be conducted strictly within the structure and framework

of applicable law.

28.  One  of  the  main  objections  of  the

respondent/Directorate of Enforcement is that the petitioner is

not  co-operating  with  the  investigation.   As  against  this  Sri.

R.N.N, the learned counsel for the petitioner has argued that,

the petitioner has already suffered in the hands of the Special

Investigation Team of Lokayuktha and thereafter by the Income

Tax  Department.   That  all  his  documents  and  property  have

been  seized.  That  the  petitioner  has  provided  the  available

documents and has co-operated with the investigation.  In this

regard, it is necessary to look into the objections filed by the

Directorate of Enforcement.  In the objections it is categorically

stated,  when  the  notice  has  been  issued  and  when  the

petitioner has appeared for interrogation.  It is also mentioned

that  since  the  petitioner  has  been  co-operating,  the

apprehension of the petitioner regarding his arrest is baseless.

If  that  is  so,  then  the  objection  of  the  respondent  that  the

accused/petitioner  is  not  co-operating  with  the  investigation

loses force.  And at the same time, it is beneficial to refer to a

decision  of  the  Hon’ble  High  Court  of  Delhi  which   in  the
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decision dated 18th June 2020 in Bail Application No. 913/2020

titled Navendu Babbar vs. State of NCT of Delhi was pleased to

hold that:

“We must remember that under our system of criminal jurisprudence,
an  accused  has  a  right  of  silence,  apart  from  a  fundamental  right
against self-incrimination under Article 20(3) of the Constitution. What
would happen if an accused says that no other material is available,
whereas the I.O. thinks or says that other material exists and must be
delivered-up before the accused is granted bail? In such a case, would
the  court  be  persuaded  to  keep  an  accused  in  judicial  custody
endlessly,  till  this  impasse  is  resolved?  Consider  another  scenario:
what if an accused wants to produce some exculpatory evidence in his
defense during the trial; and fears, that if the exculpatory material is
shared with the I.O. during an investigation, the I.O. may either not
produce such material before the court or destroy it, so that it is not
available to the accused for his defense? While in theory, the I.O. must
collect  all  evidence,  whether  inculpatory  or  exculpatory,  during  an
investigation and to place it before the court, it would be naive for a
court to assume that this theory is put into practice by investigating
agencies. It is  also well within the rights of an accused to bring-out
defense evidence only during trial. This is one of the reasons why, in a
criminal trial, an accused is not required to furnish a written statement
of  his  defense  nor  to  file  any  affidavit  disclosing  the  evidence  he
proposes  to  adduce during  the trial.  The  I.O.,  therefore,  cannot  be
heard to say that till the applicant hands-over to him every shred of
evidence, which the I.O. think exists, the applicant should be kept in
prison as an undertrial.” 

The above principle is also applicable to present case on hand.

Thus the accused / petitioner can not be kept in judicial custody

indefinitely on the ground that he has not cooperated with the

investigation.   At  the  same  time,  the  apprehension  of  the

prosecution regarding the non co-operation of  the petitioner

can always be satisfied by imposing stringent conditions on the

petitioner.   As  such  the  first  limb  of  the  twin  conditions
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mandated  under  section  45  of  PML  Act  is  satisfied  by  the

petitioner.

29. The other limb of the condition for the bail  is  the

satisfaction that the accused is not likely to commit any offence

while  he  is  on bail.  This  refers  to  the future  conduct  of  the

accused.   As future is  uncertain and unknown, this condition

has to be satisfied with the consideration of past and present

circumstances. In Nikesh Tarachand Shah’s case cited supra, the

Hon’ble  Supreme Court  also  noted the decision in  Ranjitsing

Brahmajeetsing Sharma Vs. State of Maharashtra & Anr. (2005)

5  SCC  294  wherein  dealing  with  similar  provision  under

Maharashtra  Control  of  Organized Crime Act,  1999  (MCOCA)

and held

“ Similarly, the Court will be required to record a finding as to
the possibility of his committing a crime after grant of bail,
however such an offence in future must be an offence under
the MCOCA and not any other offence. Since it is difficult to
predict  the  futuro  conduct  of  an  accused  the  Court  must
necessarily consider this aspect of the matter having regard to
the  antecedents  of  the  accused,  his  propensities  and  the
nature and manner in which he is alleged to have committed
the offence.”

The  above  principle  is  aptly  applicable  here.  This  petitioner,

being accused of the predicate offences way back in 2014, had

been  on  bail  for  some  time  therein.  He  has  also  faced  the

interrogation by the Income Tax authorities. Till date, there are



                           23                               Crl.Misc.No:2576/2022

no  allegations  of  this  petitioner  having  violated  the  bail

conditions or being involved in any kind of criminal activity after

being bailed out of predicate offences. Nor the involvement of

the petitioner in any new case has been brought to the notice

of this Court. At the same time, the petitioner has furnished the

list of cases pending against him, which are all earlier cases and

nothing new. Thus there are no grounds to presume that this

petitioner is likely to commit any offence if he is enlarged on

bail herein.

30.  It  also  was  argued  by  the  respondent  that  in  the

absence  of  any  threat  of  arrest,  this  petition  is  not

maintainable.   But  when  a  notice  has  been  issued  to  the

petitioner,  and  he  being  threatened  with  arrest  during  the

interrogation would be sufficient and reasonable apprehension

to seek the benefit of anticipatory bail.  Further the vehement

arguments of Sri. P.P.K., the learned Special Public Prosecutor,

opposing  the  bail  petition  also  lends  credence  to  the

apprehension of arrest.

31. The presumption of innocence is the cardinal rule of

our criminal justice system and also finds its roots under Article

21 of the Constitution of India. The Hon’ble Supreme Court in

several judgments have reiterated that “bail is the rule and jail

is the exception”. Since presumption of innocence is attached to
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all  the  accused persons  and as  such  they  may  be  given the

opportunity  to  look  after  and  defend  their  own  case.  The

Supreme Court in Sanjay Chandra v.  CBI reported in (2012) 1

SCC 40 has also echoed that the accused has a better chance to

prepare  and  present  his  case  while  he  is  out  on  bail  in  the

following words:

“It  makes sense to assume that  a man on bail  has  a better  chance to

prepare or present his case than one remanded in custody. And if public

justice is to be promoted, mechanical detention should be demoted.”

 As such, when this petitioner has passed the rigors of twin test

set  out  in  Section  45  of  PML  Act,  there  should  not  be  any

hindrance to extend the benefit of bail to him.

32. To reiterate, the objections of the prosecution can be

met  by  imposing  stringent  conditions  on  the  petitioner.  The

Petitioner is the permanent resident of cause title address and

the  possibility  of  him  absconding  is  remote.  As  there  is  no

necessity of custodial interrogation, no useful purpose would be

served by denying the benefit of anticipatory bail. Denying the

anticipatory bail  may result in the Petitioner being taken and

remanded  to  judicial  custody.  Further  such  remand  may

amount the pretrial  conviction which is not desirable.  For all

these reasons, it is  held that the Petitioner is entitled  for the

benefit  of anticipatory bail.  Accordingly, points No.1 to 3 are

answered in the  affirmative
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Point No.4:

33. In the light of above discussion, I proceed to pass the

following:  

O R D E R

Petition  filed  by  the  petitioner  K.V.Nagaraj

under section 438 Cr.P.C. is hereby allowed

In the event of the arrest of the petitioner in

connection  in  ECIR/03/BGZO/2018/4093  registered

by  Directorate  of  Enforcement,  Bengalore  Zonal

Office,  Bengaluru  for  commission  of  the  offences

under  Section  3  punishable  under  Section  4  of

Prevention  of  Money  Laundering  Act,  2002,  the

Investigating Officer,  shall  release the petitioner  on

bail on his executing personal bond in a sum of  Rs.

5,00,000/-  (Rupees  five  lakh)  with  two  solvent

sureties each  for the like sum to the satisfaction of

the  Investigating  Officer  with  the  following

conditions:

1. Petitioner shall co-operate with the further

investigation of this case.
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2.  He shall  surrender  his  passport  to  the

Investigating Officer within 10 days from the order of

this date if he is holding passport, otherwise, he shall

file an affidavit to that effect.

3.  He  shall  appear  before  the  Investigating

Officer  on  every  Monday  of  the  month  till  the

completion of the investigation or for a period of next

three months whichever is earlier.

4.  Notwithstanding  the  above  Condition

No.3,  the  Petitioner  shall  also  appear  before  the

Investigating  Officer  as  and  when  directed  by  the

Investigating Officer, till the filing of the Final Report.

5.  He shall  not, directly or indirectly, make

any  inducement,  threat  or  promise  to  any  person

acquainted  with  the  facts  of  the  case  so  as  to

dissuade him from disclosing such facts to the Court

or  to  any  police  officer  or  authority  and  shall  not

tamper with the prosecution witnesses.

6.  He  shall  not  leave  India  without  prior

permission of this court.
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7.  In  case  of  change  of  his  residential

address, the petitioner shall inform the same to the

IO.

8. In the event of the petitioner violating any

of the above conditions, the Investigating Officer shall

be at liberty to seek cancellation of the bail.

(Typed  my  dictation  by  the  Judgment  Writer  directly  on
computer,  corrected  and  then  pronounced  by  me  in  open
Court on this the 31st day of March 2022)

     
               

                      (K.L.ASHOK),
            XXI Addl City Civil & Sessions Judge  

                                        & Prl. Spl. Judge for CBI cases, 
        Bengaluru.           


