
IN THE SUPREME COURT OF INDIA 

CIVIL ORIGINAL JURISDICTION 

WRIT PETITION (CIVIL) NO. 55/2019 

IN THE MATTER OF: 

JANHIT ABHIYAN  …PETITIONER

VS. 

UNION OF INDIA …RESPONDENT

ISSUES SUGGESTED BY THE ATTORNEY GENERAL FOR INDIA 

1. Whether the 103rd Constitution Amendment can be said to breach the basic
structure of the Constitution by permitting the State to make special provisions,
including reservation, based on economic criteria?

2. Whether the 103rd Constitution Amendment can be said to breach the basic
structure of the Constitution by permitting the State to make special provisions
in relation to admission to private unaided institutions?

3. Whether the 103rd Constitution Amendment can be said to breach the basic
structure of the Constitution in excluding the SEBCs/OBCs/SCs/STs from the
scope of EWS reservation?

4. Whether the cap of 50% referred to in earlier decisions of the Supreme Court
can be considered to be a part of the basic structure of the Constitution? If so,
can the 103rd Constitution Amendment be said to breach the basic structure of
the Constitution?

7th September, 2022 
New Delhi 

Advocate on Record for the Union of India 
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Suggested issues on behalf of Respondent No. 1 in Transfer Petition (C) No. 
2715 of 2019 (State of Karnataka & Anr. v. N. Puttananjaiah & Anr.) 

by Sanjay Parikh, Senior Advocate 

1. Whether the concept of ‘reservation’ as envisaged in the Constitution and
debated by the Constitution makers can include economic criteria alone?

2. Whether the Constitution (103rd Amendment) Act, 2019 breaches the
Equality Code which is a basic feature of the Constitution?

3. Whether the Constitution (103rd Amendment) Act, 2019 removes the basis
of Indra Sawhney v. Union of India, (1992) Supp. (3) SCC 217 to the extent
that the latter prohibited reservation on a purely economic basis?

4. Whether the Constitution (103rd Amendment) Act, 2019 breaches the
constitutionally permissible 50% ceiling for reservations by permitting EWS
reservation up to 10% over and above the existing reservation?

5. Whether the benefits provided under Article 46 of the Constitution can be
given the colour of reservations under Articles 15 and 16?

6. Whether the Constitution (103rd Amendment) Act, 2019 attempts to restore
and further the historic hegemony to the exclusion of the SCs/STs/OBCs
which the prevalent reservation sought to remedy, thereby violating the
democratic principles which form the basic feature of the Constitution?

7. Whether the imposition of EWS reservation on private unaided institutions
violates the basic structure of the Constitution?

8. Whether reservation in favour of EWS could have been done by the
Constitution (103rd Amendment) Act, 2019 without there being any data
showing their backwardness, inadequacy of representation, effect on overall
efficiency of administration as held by this Hon’ble Court in M. Nagaraj &
Ors. v. Union of India & Ors., (2006) 8 SCC 212?

THROUGH 
SHASHANK SINGH 

ADVOCATE FOR RESPONDENT NO. 1 
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Dr. Thol Thirumavalavam v. Union of India 

WP(C) No 182 of 2019 

Additional questions of law  

Submitted on behalf of Ms Meenakshi Arora, Senior Advocate 

1. Whether the 103rd Amendment, in departing from the principle that affirmative action is a
remedy tailored to addressing social and institutional disadvantage, violates the scheme of the
equality code, and thereby the basic structure.

2. Whether reservations made independent of the criteria of backwardness and the requirement
of less representation are in conformity with the Equality Code

3. Whether reservations can extend to “sections” rather than to classes
4. Whether the exclusion of the backward classes from the criteria of EWS is discriminatory and in

violation of the Equality Code
5. Whether reservations made without any guardrails (such as backwardness, inequality of

representation, definable class, efficiency) are in conformity with the Equality Code
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IN THE  SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 
Writ Petition (Civil) No.133 of 2019 

Ryaga Krishnaiah and another 
Versus 

Union of  India and others 

Writ Petition (Civil) No.168 of 2019 
G.Karunanidhi 

Versus 
Union of  India and others 

Writ Petition (Civil) No.343 of 2019 
P.V.Ramakrishna 

Versus 
Union of  India and others 

T.C.No.12 of 2021 
Kali Poongundran 

Versus 
Union of India and others 

DRAFT  ISSUES ON BEHALF OF THE PETITIONERS 

The 103rd Constitutional Amendment Act, violates the basic structure of the 
Constitution for the following reasons: 

a. Disqualifies more than 80% of the population for the posts and seats
covered by the amendment

b. EWS is a vertical reservation based on caste resulting in invidious
discrimination.

c. Miilitates against the requirement of backwardness, inadequacy of
representation and efficiency of administration to provide reservation

d. EWS favors only individuals and not any classes while excluding
backward classes

e. EWS empowers the very people whose preponderance necessitated
provisions under Articles 15(3), 15(4) and 16(4)

(ASHUTOSH DUBEY) 
Advocate for Petitioners 
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IN THE SUPREME COURT OF INDIA 
TRANSFER CASE (CIVIL) No. 8/2021 

IN THE MATTER OF:- 
RS BHARATHI,  
ORGANISING SECRETARY  
DRAVIDA MUNNETRA KAZHAGAM 

… PETITIONER
Vs. 

UNION OF INDIA & 2 Ors. 
… RESPONDENT

SUGGESTED ISSUES 

1. Whether the 103rd Constitution Amendment Act, 2019 violates the basic structure of
the Constitution inasmuch as it permits reservation of seats in educational institutions
and employment under the State on the basis of economic criteria alone?

2. Whether reservations, being exceptions to the rule of equality under Article 14 and
non-discrimination under Article 15(1) & 16(1), is permissible only in favour of
socially backward classes, SC & ST?

3. Whether granting reservations to forward castes (EWS or otherwise) is impermissible
in view of the law laid down by this Hon’ble Court in Ashok Kumar Thakur v. Union
of India (2008) 6 SCC 1

4. Whether granting reservations on the basis of economic criteria alone is permissible in
view of the dictum laid down by this Hon’ble Court in the case of Indra Sawhney v.
Union of India 1992 Supp (2) SCC 217? Whether the material basis of the judgement
is Articles 14, 15(1) & 16(1) and the same have not been removed?

5. Can the impugned amendment breach the 50% cap on reservations placed by a catena
of judgements of this Hon’ble Court, when the amendment is not placed in the IXth
schedule?

6. Whether the ‘EWS’ category is a reasonable classification?
7. Whether the impugned amendments fail the width of power and guided power tests

laid down by this Hon’ble Court in M. Nagaraj v. Union of India (2006) 8 SCC 212?
8. Whether the States have been given unguided power to classify EWS category?

COUNSEL FOR THE PETITIONER 

P. WILSON
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Does the 103rd 
Amendment 
protect and 
promote equality 
(including in 
public 
employment)  as 
required by the 
basic structure? 
Or does it 
destroy it?

Issue# 1:  
Does the103rd amendment meet the Basic Structure norm 
of equality that all provisions of the Constitution must 
respect, protect, fulfil and promote substantive equality, i.e, 
no provision in the Constitution or our law can result in or 
promote inequality?  If so, how? 

Very short Explanation: 
A preference in public employment has been created for ST, SC 
and socially and educationally backward over forward classes 
so that the relative inequality between these two groups may be 
reduced (see Article 38(2) which calls for elimination of 
inequality amongst groups). By giving the exact same 
preference to members of forward communities, the 103rd 
amendment neutralizes and nullifies the Constitutional scheme 
to reduce and eliminate the relative  inequality between 
backward and forward classes. 

If the goal of the103rd amendment is to reduce inequalities 
within forward communities, such a preference must operate 
against the creamy layer of the same group, within the group 
concerned, not against other groups. The amendment does not 
attempt to reduce intra-forward class inequality. In any case, the 
Basic Structure does not enter the issue of elimination of 
inequalities within groups — it is left to groups to strive for that.

G. MOHAN GOPAL 
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Who is 
included? Does 
103 correctly 
identify the 
protected class 
consistently with 
Article46 and 
the Basic 
Structure Norm 
of Equality 
(including in 
public 
employment)?

Issue #2: 
A. Is the class created by the 103rd Amendment the same 

class as that identified in Article 46?  Or isi it a different 
class not intended to be protected under Article 46? 

B. Does Article 46 direct or permit  the State to provide 
preference in appointment to public employment and 
admission to educational institutions to socially and 
educationally forward sections? 

C. Would EWS eligibility based on caste or religion 
membership alone (subject to exclusion of a “creamy 
layer” as per the economic criteria) be violative of the 
Basic structure norm of equality (including in public 
employment)?  

Very short Explanation: 
The Statement of Objects and Reasons (SOR) of the 124th 
Amendment Act says, “With a view to fulfil the mandate of 
article 46, …. it has been decided to amend the Constitution of 
India.”.  

Article 46 directs the State to promote with special care the 
educational and economic interests of a very specific class of 
people: weaker sections of the people who are actively suffering 
from, and therefore need protection from social injustice and 
exploitation, especially the scheduled castes and scheduled 
tribes. 

On the other hand, the 103rd Amendment creates a preference 
in promotion and education for a very different class: socially 
and educationally “forward” sections subject to a creamy layer 
exception, i.e., those who do not have financial incapacity to 
compete with the persons who are economically more 
privileged.)
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Who is 
excluded? Is 
exclusion from 
EWS consistent 
with Article 46 
and the Basic 
Structure norm 
of Equality?

Issue # 3 
A. Does the reference in Article 15(6) and Article 16(6) that 

EWS reservations shall be provided to citizens “other 
than the classes mentioned in Article 15 clauses (4) and 
(5) and Article 16(4)” mean:(i)  that all individuals who 
belongs to SC, ST, SEBC shall be excluded from EWS 
reservation?  or (ii) does it mean that the eligibility 
criteria for EWS shall be “other than” the eligibility 
criteria set out in Article 15(4) and (5) and Article 16(4) 

B. EWS makes eligibility for vertical reservations a basis 
for exclusion from EWS but not eligibility for horizontal 
reservations. Does this selective exclusion of only 
those eligible for SC, ST, SEBC, reservations violate the 
basic structure principle of equality? Is such selective 
exclusion arbitrary? Discriminatory against SC, ST, 
SEBC? Violative of the essence of equality that 
pervades the basic structure? 

C. Is an “opt out” from the SC, ST, SEBC categories 
possible for those who meet the criteria for economic 
weakness? If not, is it a denial to them of the Basic 
Structure norm of equal citizenship free of social 
identities imposed by the State?  

Very short explanation: 
Does the 103rd amendment make OBC, SC, ST an over-
arching personal social identity that is always attached to 
citizens born into communities that are included by the State in 
these categories? Or are these categories operative only in the 
context of claiming and obtaining benefits available to OBC, SC, 
ST? If the latter, outside that context of claiming OBC,SC, ST 
benefits, don’t individuals remain human beings, Indian citizens, 
free of these identities?

Is the 
classification 
into those 
eligible for 
SC,ST SEBC 
reservations and 
others arbitrary 
and violative of 
the Basic 
Structure?

Issue # 4:  
Does the classification in the 103rd amendment into (i) 
those fulfilling the prescribed financial criteria into: (i) 
those belonging to classes not eligible for reservation 
under Article 15(4) and (5) and 16(4); and (ii) others meet 
established Constitutional criteria for reasonable 
classification?  
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What 
Constitutional 
Basic Structure 
objectives can 
the instrument 
of reservations 
be used for?

Issue #5 
Can reservations be used other than for the for promoting 
social equality and for securing representative democratic 
government? Can reservations, which provides preference 
to groups that are socially discriminated against and are 
unrepresented democratically,  to end these two social 
evils, be used for other purposes, e,.g.,  to selectively 
promote competitiveness of members of forward social 
communities? 

Very short explanation: 
The purpose of reservation has been always wrongly presented 
by privileged communities as a limited duration measure for the 
social and educational uplifit of backward social groups. 
Including in the Constituent Assembly and in the long history of 
reservations starting in the 19th century, it has always been 
viewed by excluded communities asa permanent safeguard for 
representative government to counter oligarchy and monarchy. 
Discriminatory preference in public employment, education and 
membership of legislative and  local self government institutions 
through reservations therefore aim to ensure representation of 
classes of citizens who are not adequately represented in order 
not only to promote equality in a highly stratified and unequal 
society but also to secure democratic government which is 
representative of all sections of the people, and thereby to 
prevent India from being ruled by an oligarchy. 
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What is the 
essential 
character of the 
103rd 
amendment? Is 
it in reality social 
reservations for 
non creamy 
layer forward 
communities 
which violates 
the basic 
structure? Or 
reservations for 
the weaker 
sections?

Issue #6:  
Can social criteria (caste/religion) be mixed into economic 
reservations? To be reservation for economically weaker 
sections as it claims to be, shouldn’t EWS be provided to 
all those who meet economic criteria irrespective of caste 
and creed? Shouldn’t the eligibility criteria for 
economically weaker sections (not financially weaker 
sections) be economic (multi-dimensional such as poverty) 
rather than financial? 

Very short explanation: 
Eligibility for SC, ST, SEBC reservations are open to all social 
identities. All social communities will be duly considered and 
included in these categories if they meet specific, multi-
dimensional indicia of social and educational exclusion. Indeed, 
there are several so-called self-styled “Savarna” castes who are 
included in OBC because they have been found to meet such 
criteria. 

The 103rd amendment on the other hand is provided only to 
“forward social communities” excluding a creamy layer amongst 
them based on financial criteria. Is then the 103rd amendment 
in reality the first caste/social identity based reservation in 
India? Is this violative of the Basic Structure of Equality? 
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Raghu Thakur and anr. V. UOI 
WP (C) No. 178/2019 

Rameshwar Lal Sewarthi v. Union of India 
WP (C) No. 419/2019 

Suggested additional Issues proposed by Dr. M. P. Raju, Adv, arguing Counsel 
on behalf of the petitioners [AOR: Shri S. S. Nehra, Adv] and [AOR: Shri M. 
Vijaya Bhaskar, Adv] 

1. Whether exclusion of classes mentioned in clause 4 & 5 for the benefit

under 103 rd Constitutional Amendment Act discriminate economically

weaker sections of those classes as the existing reservation in favour of

those classes are not upto the percentage of their population in the

country, more particularly for the OBC which has more than 50% of the

population is getting only 27% of reservation?

2. Whether the 103rd amendment does not introduce a classification based

on caste and race ex facie and at least in direct and inevitable effect

discriminating between on the one side Scheduled Caste, Scheduled

Tribes and OBCs [the classes mentioned in clauses (4) and (5) of Article

15 and in clause (4) of Article 16], on the other side the sections of

citizens other than these though restricting the reservation further to

economically weaker of those sections which classification runs counter

to the constitutional ideal of a caste-less society, nation and republic and

thus destroys the basic structure of the Constitution including secularism?

3. Whether the 103 rd amendment is not destructive of the basic

constitutional structure of diversity, pluralism, composite culture and

democracy by introducing reservations and special provisions for the

sections of the Indian society who are already adequately represented and

already advanced socially and educationally even if such reservations and

special provisions are limited to those of the said sections who are below
the economic criteria to be fixed by the State?
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4. Whether the 103 rd amendment is not destructive of the constitutional

value of dignity of the individual with regard to the members of SC, ST

and OBC communities and also violative of their inalienable and inherent

right to life including the one under article 21 by keeping them

untouchable to the 10 per cent of the seats and posts solely because they

belong to these categories which in addition denies them both liberty and

equality of status and opportunity?

5. Whether the 103rd amendment does not create a new kind of group right

in the constitution of India in favour of the sections of citizens other than

the classes mentioned in clauses (4) and (5) of Article 15 and in clause (4)

of Article 16 which is against the constitutional morality having the

foundation of promoting fraternity assuring the dignity of the individual

and the unity and integrity of the nation?

6. Whether the 103 rd Constitutional Amendment Act, violates the basic

structure of the Constitution for the following reasons:

a. Disqualifies more than 80% of the population for the posts and seats
covered by the amendment

b. EWS is a vertical reservation based on caste resulting in invidious
discrimination

c. Militates against the requirement of backwardness, inadequacy of
representation and efficiency of administration to provide reservation

d. EWS favors only individuals and not any classes while excluding
backward classes

e. EWS empowers the very people whose preponderance necessitated
provisions under Articles 15(3), 15(4) and 16(4)

7. Whether the disabilities arising out of economic status of the family
should be addressed in the manner provided under 103 rd Constitution
Amendment Act or it should be addressed by providing financial
grants/support to such families / children?

(S. S. Nehra) 
Advocate on Record 
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               IN THE SUPREME COURT OF INDIA 
 CIVIL ORIGINAL JURISDICTION 

    WRIT PETITION (C) No. 55 OF 2019 

IN THE MATTER OF:- 

Janhit Abhiyan …Petitioner
Vs. 

Union of India & Ors …Respondents

1. Additional issue to be added.

A. Whether the 103rd amendment is absolutely in accordance with the 
Judgments of this Hon’ble Court from 1951 onwards and in view of the 
ground realities, coupled with constitutional provisions  especially Articles 
14,19 and 21? 

  V K BIJU, AOR 
  For respondent no.2 [ews], in WPC 55/2019 

02, Lawyers’ Chambers, Supreme Court of India, New Delhi – 110 001 
 E-Mail :- bijuvkaor@gmail.com Mo.  9650939333,9868234336
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