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IN THE HIGH COURT OF JAMMU AND KASHMIR 
AT SRINAGAR 

WP(C) no.2776/2019 
    CM no.5472/2019 

 Date of decision: 11.09.2019 

Prof. Abdul Gani Bhat 

….. Petitioner(s) 
Through: -    

Petitioner in person. 
V/s 

Union of India & Ors. 
….. Respondent(s) 

Through: - 
Mr Tahir Majid Shamsi, ASGI. 

CORAM: 
Hon’ble Mr Justice Ali Mohammad Magrey, Judge. 

ORDER 

1. This writ  petition  by the  petitioner,  a resident  of H.  No.8,

Pomposh Lane, Natipora, Srinagar,  Kashmir,  claiming  to  be  a

Human Rights'  activist, has been filed praying therein as under:

"Hence  it is prayed that: 

i. The J&K State Reorganization Act recently
passed by the Indian  Parliament,  bisecting  the
State into two   dominions  - Union  Territories  -
may  be declared as without jurisdiction,  non-est
in law and hence quashed.

ii. Respondents  may be directed not to interfere
with the Autonomy of the State in matters other
than the three ceded to the Indian Union.

iii. All the orders, Acts and laws passed by the
Indian Parliament   and   introduced   into   the
State   for subjects  other  than  the  three  -
defence,  foreign affairs  and communication -
after the accession of the State  to the   Indian
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Union, may be declared as Illegal and non-est in 
law and hence quashed. 

iv. The  uncalled  for curfew  and  restrictions  may
be got removed from Kashmir and from its
adjoining Districts as detailed in the head note,
forthwith, so that people  are able to live and enjoy
their lives, undisturbedly  and peacefully, without
fear. So that the  people  would  be  able  to  live
humanly  and enjoy their inherent fundamental
and human rights to life, living, liberty,
information, assembling, congregating, talking,
discoursing with fellow citizens,   agreeing   and
dissenting,   in  the   most humane, civilized and
democratic manner.

v. The detenues  lodged in far flung prisons  in other
States of India may be directed to be brought back
and  lodged  in the  local jails  of Kashmir  and  its
adjoining districts, and their cases may be directed
to  be tried  speedily  on  day to  day  basis.  If it
is found that they were picked and imprisoned
wrongfully  only to satisfy the super ego and wish
of a certain person I authority,  then that person I
authority  may  be appropriately  punished  and the
detenues directed to be compensated 
appropriately without   entailing  them   to   go 
for   any   further litigation. 

vi. The   people   of  Kashmir   and   of  its
adjoining districts  may  be  compensated   
appropriately   for illegal   confining   them    in 
their    homes,    and snatching  their  cherished 
liberties,  which  are the most precious  and 
crowing  of fundamental  rights of  the  people,  as 
held  by  the  Hon 'ble  Supreme Court of India  
though  its  umpteen judgments,  by clamping 
curfew and restrictions,  from  s" August,2019 till 
date. 

vii. The Respondents may be directed to come out
with the reasons for imprisoning I keeping under
house arrest,  the political leaders  and others of
Kashmir and of its adjoining districts.
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viii. The  fundamental  and  human  right  of people  to
information  may be restored to them by directing
the   Administration   to   release   the   facilities
of telephone,  mobile,  broadband  and  internet,
press and media to them.

The argument of the administration  that the clamp 
down on these  facilities was necessitated  because 
the   forces   across   the   border   were   bent   on 
instigating the people of Kashmir and its adjoining 
Districts   through   these   media,   is   a  lame 
and untenable alibi. 

If the Administration  means that the people of the 
Region,  being  Muslim  Majority,  alone  are 
susceptible to getting influence by the propaganda 
from across the border, it is mental bogie. How 
can one get influenced from across the border 
through these  means?  They  can  at the  most 
spread  their propaganda through Radio and press. 
Their press is not coming to the Region and their 
Radio can be listened to by any one in India but is 
not popular in the Region. 

The administration cannot single out the people of 
this region  for this  harsh  and barbaric  treatment. 
Hence it may be got wiped off. 

ix. The  ire  of  administration  has  fallen  on the
press and mass  media  even,  when  otherwise  the
press and media  is  always under their  gaze and
surveillance, and they could hardly dare to publish
a news item which may not be to the liking of the
administration.  So  much  so  that  even  the  news
papers  from  Delhi  and  other  States  which  the
people  of the Region would enjoy  reading  before
the clamp down from 5th instant, are not allowed
to them.

The administration  may be directed to release the 
facilities of newspapers, press, media, phones, 
mobiles,  internet  and broadband  to the people  of 
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the  Region  with  further  directions  not  to  touch 
them any time in future as these have become 
important  and  vital  aspects  of present  computer 
and electronic  age, in  the lives  of people and can 
be likened to breaths. Depriving the people of this 
Region of these facilities amounts to starving them 
of mental food. 

x. The  Hon'ble   Court  may  pass other  order,
writ  or direction as it may deem fit and proper.

Interim Relief: 

The Act of the Parliament, bisecting the State 
into two parts - Union territories  - may be stayed 
till the final disposal of this petition. 

Curfew   restrictions    may   be    directed    to 
be removed;  telephone,  mobile,  broadband, 
interest and news  paper  facilities may  be got 
released  to the people." 

2. The petition commences with the following:

"PRE-SUBMISSION 

Since the petitioner along with other people in 
the State are presently under  acute  dire  and 
distress, and  are  in  need  of  some  immediate  
relief  and respite, all technicalities  in filing this 
petition may graciously be overlooked, and the 
petition heard immediately in the interest of 
justice. 

Since audio-video recording has been approved 
in principle by the Hon'ble Supreme  Court of 
India, the proceedings in the court may be 
directed to be broadcast  I televised  live I Audio-
video recording gadgets   may   be   installed,   or 
allowed   to   be installed,  in  the court,  so that 
the proceedings  of this important petition, are 
held in open and m transparent manner and 
receive live coverage." 
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3. It   is   seen   from   the record   of the   petition   that   on

its presentation,  the Registry  of the Court on 16.08.2019

reported that the  writ  petition  was  defective  inasmuch  as  copy

of  the  Act impugned by the petitioner  in the petition  had not

been  appended with the petition. In this connection, a notice was

issued to him by the Registry on 19.08.2019 pointing out to him

the  deficiency and requiring him to remove the same in terms of

Rule 88(1) of the J&K High Court Rules,  1999.  The record

further depicts that copy of the above notice  was duly received by

the petitioner  on the same day, but he has not removed the

deficiency till date. Not only that, none of the orders,  Acts or laws

spoken of in prayer  clause  (iii) of the petition  by the petitioner,

as quoted  above,  which  he  seeks  to be quashed, have been

specified by him, nor have copies thereof been placed on record of

the petition.  It hardly needs a mention here that the  requirement

of law  is  that  something that  is  challenged  in  a petition  must

be  placed  before  the  Court  and  on  record  of the petition, as its

annexure.

4. When  this  petition  came  up  for  consideration  before

this Court on 06.09.2019  and the petitioner made his submissions,

Mr. Tahir  Shamshi,  learned ASGI, who was present  in the Court,

was asked  to  take  notice  on  behalf  of  the  Union  respondents.

He submitted   that   the  Supreme  Court  is   seized   of  the

matter   in numerous  writ  petitions  on  the  same  subject(s),

raising  similar, identical  or  akin  grievances   and  involving

more   or  less  same prayers,  which  have  been posted  for

hearing  before the Constitutional  Bench of the Apex Court and

are likely  to be taken up for hearing very shortly, therefore, this

petition before this Court need not be entertained.  In this behalf,  it

was brought to the notice of  the   Court   that   writ   petition
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(Civil)   No.1013/2019   entitled Manohar  Lal· Sharma  v.  Union 

of India  &  anr.,  with  W.  P.  (C) No.1031/2019,        W.     P. 

(C) No.1082/2019,     W.     P.     (C) No.1048/2019,  W.  P. (C)

No.1068/2019,  W.  P. (C) No.1062/2019, W. P. (C)

No.1037/2019, W. P. (C) No.1099/2019,  W. P. (C) No.1078/2019,

and W. P.  (C) No.1184/2019,  was  listed before  a three-Judge

Bench  of the  Supreme  Court  on 28.08.2019,  and that the Court

directed the matter to be placed before Hon'ble the Chief Justice of

India for constitution of a Bench of five Judges to hear the matter

in the first week of October, 2019. It was further brought to the

notice  of this Court that writ  petition,  W.P.(C)   No. I 031/2019

entitled Anuradha Bhasin v. Union of India & Ors., which is stated

to be raising the issues concerning  imposition of ban on

internet/media,  has been  ordered to be listed  for  final disposal on

16.09.2019; whereas two other writ petitions, being W.P. (C)

No.1017/2019   and   W.    P.    (C)   No.1079/2019,  titled

Tehseen Poonawala  v.  Union  of India  &  anr.,  stated  to  be

involving  the issues  concerning  imposition of curfew/restrictions

and release  of political  leaders,  etc.,  are  stated to have  been

disposed  of on the ground that the issues  raised  in  these writ

petitions  are being gone into   by  the   Court  on   16.09.2019   in

writ  petition   W.   P.   (C) no. I 031/2019   with   liberty   to   the

petitioners   therein   to   seek impleadment in the pending matter,

i.e., W. P. (C) No.1031/2019.

5. Given  the  said  factual  scenario,  since  the  Apex  Court

is seized of the issues raised before this Court in this petition  in

the various  writ petitions pending before it, as enumerated

above, this Court cannot entertain this petition and proceed to hear

it. However, there are two options available  to this Court:  first

being to adjourn this petition and to wait for the final decision of
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the Supreme  Court in the above writ petitions; and the second is 

to dispose of this writ petition,  leaving the petitioner  free  to 

approach the Supreme  Court to file a separate  writ petition  there 

or to seek  intervention  in  the writ petitions  pending before the 

Supreme Court, to put across his point based on his perceptions of 

law and facts.  Which of the above two options would be 

appropriate and just,  in the facts and circumstances,  is attended 

to hereunder. 

6. The petitioner  in paras 25 to 27 of this petition has

stated as under:

"25.    Whether  the  introduction  of and 
passing  of the bills  by  the  Indian 
Parliament  was  just,  reasonable, logical, 
legal and lawful step or not is to be seen. 

26. The petitioner would like to say about
it in a few words thus:

27. The   abrogation   of  the  Article   370
was  long overdue and was an unnecessary
baggage on the sovereignty, integrity and
autonomy of the State."

The  petitioner,  apart  from making  certain  general 

statements  and assertions  in the petition, has delineated his 

own perception  of law and of the backdrop  of erstwhile 

Article 370 of the Constitution of India.  Whatever  be the 

decision of the  Supreme Court  in the writ petitions pending 

before it, this Court after such decision would not be in a 

position  to add or subtract anything therefrom  even if the 

petitioner  may  have  something valuable  in law to put across. 

So, keeping this petition pending before the Court and to take it 

up at a later stage after the decision of the Supreme Court 
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would be inconsequential and, therefore, would not be a sound 

option. Consequentially,  in my opinion, it would be 

appropriate to dismiss this  petition,  leaving the  petitioner 

free to  approach  the  Supreme Court to file a writ petition 

there or to seek intervention there in the pending writ petitions. 

May be, he has something valuable, of some assistance   to 

law,  based  on  his  perception   of  law  and  of  the historical 

backdrop of the matter, to put across, which the appearing 

counsel in the matters pending before the Supreme Court might 

inadvertently skip or miss out. In my considered view, 

therefore, it would  not  only  be  appropriate,  but  would  be 

in  the  interests  of justice to go for the second of the two 

options mentioned above, i.e., to dismiss this petition with the 

mentioned freedom to the petitioner. 

7. Having   come  to  the  conclusion   what   option

should  be exercised, this Court is  of the view that it would be

unnecessary to narrate   the   perceptual   statements   and

assertions   made   by  the petitioner  in the  petition.

Nonetheless,  this  Court  deems  it in the fitness  of things  to

take  a  strong  exception  to,  and  refute,  the allegation  of the

petitioner  contained in  para  8  of the writ petition that on

05.08.2019 the High Court was closed or that there was none

available.  The petitioner  in paras  7 and 8  of the  writ petition

has stated as under:

"7.  The  petitioner  was  of the  notion  that 
the  Hon'ble High  Court  would  be  open, 
come  what  may,  and  the Hon 'ble  Judges 
would be sitting  in their courts, as they have 
had  been  doing  all through  in  the  past, 
even  on curfew days. 
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8. But when the petitioner entered the court
complex he found none of the Hon'ble  Judges
sitting in their courts. He went to different
sections  of the Registry  but found them
desolate. He was at a loss to understand  as
tow hat had happened."

It would suffice to say that it would have been 

appropriate and reasonable  for the petitioner that, before 

making such a statement in the  petition,  he ought to 

have  checked  the Regular  and Supplementary  Cause 

Lists  of cases  fixed  for the  day in question before the 

different Benches of the Court, and apply for and obtain, 

in accordance with the Rules governing the subject, the 

copies of the orders passed by such Benches of the Court, 

including this Bench, in such listed  cases from the 

Registry of the Court,  and to go through the  same  to 

know whether the Court had functioned  on the day 

question  or not,  and whether the employees  of the 

Court who had dealt with these files etc. on that day had 

attended their duties or not. 

8. In light of the  above,  this  writ  petition  together

with  the connected  CM  is  disposed  of as dismissed,

leaving the petitioner free to  approach  the  Supreme

Court  with  a separate writ petition seeking the reliefs

prayed for in this petition or to seek intervention in the

writ petitions already pending before that Court, as

mentioned hereinabove.

9. No order as to costs.

  (Ali Mohammad Magrey)      
 Judge  

SRINAGAR 
11.09.2019 
Syed Ayaz, Secretary
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