
 
 

 
 

 

March 27, 2019 

 

Shri Injeti Srinivas 

Secretary 

Ministry of Corporate Affairs 

Room No. 519 

“A” Wing, Shastri Bhawan 

New Delhi 110 001 

 

Dear Mr. Srinivas, 

 

Sub: Whether the ‘Appointed Date’ has to be a specified calendar date in terms of 

section 232(6) of the Companies Act, 2013. Request for clarification.  

 

1. ‘Appointed Date’, in the context of mergers/de-mergers means the date from which 

the scheme of merger/de-merger (“scheme”) will be deemed to have become 

effective. Section 232(6) of the Companies Act, 2013 (“2013 Act”) reads as under: 

 

“The scheme under this section shall clearly indicate an appointed date from which it 

shall be effective and the scheme shall be deemed to be effective from such date and 

not at a date subsequent to the appointed date.” 

 

2. A reading of the above section does not require that a scheme should identify a 

specific calendar date as the ‘Appointed Date’. There is no requirement under the 

2013 Act (and neither was their one under the Companies Act, 1956) to specify an 

‘Appointed Date’ only as a calendar date nor is there a requirement that this 

‘Appointed Date’ has to necessarily be a date earlier than the date on which the 

scheme has been agreed to become effective. All that is required is that where an 

‘Appointed Date’ has been agreed, the scheme has to be effective from that date and 

not a subsequent date. Consequently, the parties to the merger/de-merger can agree 

that the scheme will be effective from a date when all the agreed conditions precedent 

have been met and that date can also be the ‘Appointed Date’. In substance, after the 

conditions for effectiveness of the scheme are satisfied, the ‘Effective Date’ will be a 

calendar date and if that is agreed to be the ‘Appointed Date’, that should be sufficient 

compliance of section 232(6) of the 2013 Act. It is important to note that these 

schemes have to be approved by the shareholders and creditors (secured & unsecured) 

of the companies that are parties to the scheme before they can be approved by the 

National Company Law Tribunal (“NCLT”). In the case of listed companies, 

approval is also required from the relevant stock exchanges and the Securities and 

Exchange Board of India. 

 

 



 
 

 

 

3. Unfortunately, despite all these prior approvals having been obtained and contrary to 

the position taken by the Regional Directors (“RD(s)”) having jurisdiction over 

companies having their registered offices in States other than Maharashtra, the RD 

(Western Region) having jurisdiction over such companies having their registered 

office in the State of Maharashtra, has been taking the view that the ‘Appointed Date’ 

has to be a calendar date irrespective of the agreement between the parties as 

evidenced in the scheme approved by their respective shareholders and creditors. This 

has created inconsistency and divergence in practise and orders between the NCLT 

Bench in Mumbai and other NCLT Benches, including the Principal Bench in New 

Delhi, often even in the same scheme when it is before the Mumbai Bench and other 

Benches. This has created considerable confusion and uncertainties. 

 

4. It is pertinent to note that even the Mumbai Bench of the NCLT itself had sanctioned 

schemes where the ‘Appointed Date’ was defined to be the same date as the ‘Effective 

Date’ (i.e. when the agreed and applicable conditions are satisfied), such as in the 

matters of UltraTech Cement Limited, Vodafone India Limited and Tata Teleservices 

(Maharashtra) Limited.  

 

5. Moreover, to insist on specifying an agreed calendar date as an ‘Appointed Date’ in 

the scheme when the Effective Date of  the scheme, being dependent on  the passing 

of the final order of the NCLT is itself  uncertain, will create significant issues for the 

parties in the matter of accounting, tax etc. and consequently, for  statutory 

compliances particularly where listed companies are involved. These problems get 

further compounded when adding this date is insisted upon contrary to the agreement 

between the transferor company and the transferee company and their respective 

shareholders and creditors etc. The implications are not cosmetic but substantive 

concerning the period falling between such calendar ‘Appointed Date’ and the 

Effective Date (“Interim Period”), such as:  

 

(a) the transferor company will effectively be deemed to be carrying on its 

business for and on behalf of the transferee company during the Interim Period 

and the profits/losses of the Interim Period will belong to the transferee 

contrary to the agreement between the parties; 

 

(b) the board of directors of the transferor company would not be allowed to deal 

with the profits of the company during the Interim Period, which could be 

against the commercial understanding of the parties. A practical outcome of 

this would be the inability of the transferor company to declare dividends to its 

shareholders during the Interim Period; 

 

(c) the taxes paid by the transferor company, if any, pertaining to the Interim 

Period would be deemed to have been paid by the transferor company on 

behalf of the transferee company; 

 

(d) any inter-se transactions between the transferor company during the Interim 

Period would need to be reversed upon the scheme becoming effective; and  

 



 
 

 

 

(e) the financial statements and the books of accounts of the transferee company 

would need to incorporate the profits/losses and assets of the transferor 

company with effect from the such calendar date i.e. even before the 

effectiveness of the scheme.  

 

(f) where the order of the NCLT is not issued before the close of the accounting 

years of the parties or delayed beyond the relevant filing regulatory filing 

dates for each there are complexities around disclosures including how and 

where the transaction for the interim period and resultant profit or loss should 

be accounted for. 

 

6. On the other hand, there is no public purpose being served by the insistence of 

requiring a specific calendar date to be specified as an ‘Appointed Date’ in the 

scheme.  

 

7. Accordingly, it is submitted that appropriate clarification may be issued that it is not 

necessary to have a specific calendar date provided as the ‘Appointed Date’ and that 

may be the ‘Effective Date’ is so chosen by the parties. 

 

Yours sincerely, 

 

 
Ajay Bahl 


