
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
WP No.21147 & 21148 of 2018 

Revenue Bar Association      … Petitioner 

Versus 

Union of India and 3 others     …  Respondents 

 
WRITTEN SUBMISSIONS ON BEHALF OF THE PETITIONER BY 

ARVIND P. DATAR, SENIOR ADVOCATE 
 
 

I. Appeal process under GST Laws. 

1.1. Under section 107, any person aggrieved by any decision or orders passed 

under the CGST Act or TNGST Act (“GST laws”) by an adjudicating 

authority may appeal to an appellate authority. The definition of 

“adjudicating authority” under section 2(4) means any authority appointed 

or authorized to pass any order or decision under the GST laws, but does 

not include the Central Board of Direct Tax and Customs, the Revisional 

Authority, Authority for Advanced Rulings, Appellate Authority for 

Advanced Rulings, the Appellate Authority, the Appellate Tribunal and the 

Anti-Profiteering Authority. 

1.2. Under section 108, there is also a Revisional Authority, who, on his own 

motion, or by upon information received by him or on request from the 

Commissioner of State Taxes, or the Commissioner of Union Territory 

Taxes, calls for examines all records of any proceedings and if he considers 

that any decision or order passed under the GST laws by any officer 

subordinate to him is erroneous in so far as it is prejudicial to the interests 

of Revenue and it is illegal or improper or has not taken into account 

certain material facts that are available at the time of issuance of the said 

order or not, or in consequence of an observation by the Comptroller and 

Auditor General of India, he may, if necessary, stay the operation of such a 
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decision or order for such period as he deems fit, after giving the concerned 

persons an opportunity of being heard and after making further such 

inquiry, pass such an order, as he thinks just and proper, including 

enhancing or modifying or annulling the said decision or order.  

1.3. An appeal against the order of Appellate Authority or Revisional Authority 

lies before the Appellate Tribunal constituted under section 109. There will 

be National Bench and Regional Benches of Appellate Tribunal which will 

hear appeals where one of the issues involved relates to place of supply. 

These will be under the supervision of the President. The State Bench and 

its Area Benches will hear appeals where issues relating to place of supply 

are not involved. These benches will be under the supervision of the State 

President.  

1.4. The National Bench of GST Appellate Tribunal has been created at New 

Delhi with effect from 13.3.2019, the day of notification No.SO1359(E). 

1.5. The National Bench of the Appellate Tribunal situated at New Delhi shall 

be presided over by the President and shall consist of one Technical 

Member (Centre) and one Technical Member (State), as provided under 

section 109(3). 

The Government shall, on the recommendation of the Council, by 

notification, constitute such number of Regional Benches as may be 

required and such Regional Benches will consist of one Judicial Member, 

one Technical Member (Centre) and one Technical Member (State), as 

provided under section 109(4).  

The National Bench of the Appellate Tribunal will be headed by the 

President who will distribute, by general or special order, the business or 

transfer of cases among the Regional Benches, as provided under section 

109(8).  
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1.6. The Central Government shall, by Notification, specify for each State or 

Union Territory, a Bench of the Appellate Tribunal (State Bench), for 

exercising the power of the Appellate Tribunal within the same State or 

Union Territory as specified under section 109(6).  

Within a State, the number of Area Benches can be constituted on the 

recommendations of the GST Council, as provided under the proviso to 

section 109(6).  

The State Bench or Area Benches shall have jurisdiction to hear 

appeals against the orders passed by the Appellate Authority or Revisional 

Authority in the cases involving matters other than those referred to in 

section 109(5). 

Each State Bench and Area Benches of the Appellate Tribunal shall 

consist of a Judicial Member, one Technical Member (Centre) and one 

Technical Member (State), and the State Government may designate the 

senior most Judicial Member in a State as the State President, as provided 

under section 109(9). 

1.7  A chart showing the appeal process has been annexed herewith as 

Annexure A.  

II. Article 50 is applicable to all tribunals in India 

2.1 Article 50 states that “the State shall take steps to separate judiciary from 

the executive in the public services of the State”. In the counter affidavit 

filed by the 1 and 3rd respondents, citing a Supreme Court decision in Union 

of India v. Delhi High Court Bar Association1, the respondents have stated 

that specialized tribunals like Income Tax Tribunal, Sales Tax Tribunal etc. 

may not come within the concept of judiciary as envisaged by Article 50. 

The Supreme Court, in fact, held as follows: 

                                                           
1 (2002) 4 SCC 275.  
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“24. The manner in which a dispute is to be adjudicated upon is 
decided by the procedural laws which are enacted from time to time. 
It is because of the enactment of the Code of Civil Procedure that 
normally all disputes between the parties of a civil nature would be 
adjudicated upon by the civil courts. There is no absolute right in 
anyone to demand that his dispute is to be adjudicated upon only by a 
civil court. The decision of the Delhi High Court proceeds on the 
assumption that there is such a right. As we have already observed, it 
is by reason of the provisions of the Code of Civil Procedure that the 
civil courts had the right, prior to the enactment of the Debt Recovery 
Act, to decide the suits for recovery filed by the banks and financial 
institutions. This forum, namely, that of a civil court, now stands 
replaced by a banking tribunal in respect of the debts due to the 
bank. When in the Constitution Articles 323A and 323B 
contemplate establishment of a tribunal and that does not erode the 
independence of the judiciary, there is no reason to presume that 
the banking tribunals and the appellate tribunals so constituted 
would not be independent, or that justice would be denied to the 
defendants or that the independence of the judiciary would stand 
eroded. 

25. Such tribunals, whether they pertain to Income-tax or Sales-tax 
or Excise and Customs or Administration, have now become an 
essential part of the judicial system in this country. Such specialised 
institutions may not strictly come within the concept of the 
judiciary, as envisaged by Article 50, but it cannot be presumed that 
such tribunals are not an effective part of the justice delivery 
system, like courts of law. It will be seen that for a person to be 
appointed as a Presiding Officer of a Tribunal, he should be one who 
is qualified to be a District Judge and, in case of appointment of the 
Presiding Officer of the Appellate Tribunal he is, or has been, 
qualified to be a Judge of a High Court or has been a member of the 
Indian Legal Service who has held a post in Grade-I for at least three 
years or has held office as the Presiding Officer of a Tribunal for at 
least three years. Persons who are so appointed as Presiding Officers 
of the Tribunal or of the Appellate Tribunal would be well versed in 
law to be able to decide cases independently and judiciously. It has to 
be borne in mind that the decision of the Appellate Tribunal is not 
final, in the sense that the same can be subjected to judicial review by 
the High Court under Articles 226 and 227 of the Constitution”2 
(Emphasis added) 

2.2 The issue which was under the consideration of the Supreme Court was 

whether the Recovery of Debts Due to Banks and Financial Institutions Act, 

1993 eroded the independence of judiciary since the jurisdiction of the civil 

courts had been truncated and vested in the Tribunal.3 

                                                           
2 (2002) 4 SCC 275, 293. 
3 (2002) 4 SCC 275, 283, para 6.  
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2.3 It is while adjudicating this issue that the Supreme Court held that creation 

of tribunals by divesting powers of the civil courts would not per se erode 

independence of judiciary. It is in this context that the Supreme Court held 

that specialized tribunals “may not strictly come within the concept of the 

judiciary, as envisaged by Article 50”. This is true more so because in the 

same sentence, the Supreme Court states that “but it cannot be presumed 

that such Tribunals are not an effective part of the justice delivery system”.  

2.4 In other words, what the Supreme Court tried to say in paragraphs 24 and 25 

is that creation of tribunals by divesting powers of a civil court would not 

violate Article 50. It must be noted that, as held by the Supreme Court, 

while using a judgment as a precedent, the following touchstone must be 

adhered to: 

“It is neither desirable nor permissible to pick out a word or a 
sentence from the judgement of this court, divorced from the context 
of the question under consideration and treat it to be the complete 
‘law’ declared by this court. The judgement must be read as a whole 
and the observations from the judgement have to be considered in the 
light of the questions which were taken before this Court. A decision 
of this Court takes its colour from the questions involved in the case 
in which it is rendered and while applying the decision to a later 
case, the courts must carefully try to ascertain the true principle laid 
down by the decision of this court and not pick out words and 
sentences from the judgement, divorced from the context of the 
questions under consideration by his Court, to support their 
reasoning.”4  

2.5 It is submitted that a tribunal, which exercises judicial power, is covered 

under Article 50. The Supreme Court, in Columbia Sportswear Co. v. 

Director of Income Tax5, cited Prof. De Smith’s Judicial Review to state: 

“An authority acts in a judicial capacity when, after investigation and 
deliberation, it performs an act or makes a decision that is binding 
and conclusive and imposes obligation upon or affects the rights of 
individuals” 

  
                                                           
4 CIT v. Sun Engineering, AIR 1993 SC 43, 56, 57.  
5 (2012) 11 SCC 224, 233.  
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 This was reiterated by the Supreme Court in Kihoto Hollohan v. Zachillhu6 

in the following manner: 

“99. Where there is a lis-an affirmation by one party and denial by 
another- and the dispute necessarily involves a decision on the rights 
and obligations of the parties to it and the authority is called upon to 
decide it, there is an exercise of judicial power. That authority is 
called a tribunal, if it does not have all trappings of a court.” 

 

 Proceeding further, in Columbia Sportswear, the Court held that the 

Authority for Advance Rulings “is a body exercising judicial power”.7 It 

would be absurd to say that a body exercising judicial power, like the 

Authority for Advance Rulings, a tribunal in itself, would not fall under the 

protection of Article 50.  

2.6 Thus, it is submitted that any body, which exercises judicial power, falls 

under the protection of Article 50.  

III. Courts v. Tribunals 

3.1 The difference between courts and tribunals are discussed by a Constitution 

Bench of the Supreme Court in Union of India v. Madras Bar Association.8 

3.2 The main differences are summed up at para 45, which reads as follows: 

“(i) Courts are established by the State and are entrusted with the 
State's inherent judicial power for administration of justice in 
general. Tribunals are established under a statute to adjudicate upon 
disputes arising under the said statute, or disputes of a specified 
nature. Therefore, all courts are Tribunals. But all Tribunals are not 
courts. 

(ii) Courts are exclusively manned by Judges. Tribunals can have a 
Judge as the sole member, or can have a combination of a Judicial 
Member and a Technical Member who is an `expert' in the field to 
which Tribunal relates. Some highly specialized fact finding 
Tribunals may have only Technical Members, but they are rare and 
are exceptions. 

                                                           
6 1992 Supp (2) SCC 651. 
7 Id.  
8 (2010) 11 SCC 1, 31-35.  
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(iii) While courts are governed by detailed statutory procedural rules, 
in particular the Code of Civil Procedure and Evidence Act, 
requiring an elaborate procedure in decision making, Tribunals 
generally regulate their own procedure applying the provisions of the 
Code of Civil Procedure only where it is required, and without being 
restricted by the strict rules of Evidence Act.” (emphasis added) 

3.3 Point (ii) above clearly states that Technical Member is an “expert” in the 

field to which the Tribunal relates to. This inevitably means that “expert” 

members cannot be the majority in a bench. The role of expert members is 

to help the judicial members- there cannot be a situation where the number 

of technical members in a bench is more than the number of judicial 

members. It is submitted that this is applicable to all tribunals alike and not 

confined to only those tribunals that have been set up after divesting the 

powers of the High Court.  

3.4  This can also be seen in para 59 of the Madras Bar Association decision, 

which reads as follows: 

“59.Tribunals should have a Judicial Member and a Technical 
Member. The Judicial Member will act as a bulwark against 
apprehensions of bias and will ensure compliance with basic 
principles of natural justice such as fair hearing and reasoned 
orders. The Judicial Member would also ensure impartiality, fairness 
and reasonableness in consideration. The presence of Technical 
Member ensures the availability of expertise and experience related 
to the field of adjudication for which the special Tribunal is created, 
thereby improving the quality of adjudication and decision-making.” 

 

3.5 In the instant case, the GST Appellate Tribunal has 2 technical members 

and one judicial member. It is submitted that this is impermissible as 

technical members, who are experts in a specific area, cannot outnumber 

judicial members who embody the principles of impartiality, fairness and 

reasonableness in consideration.  
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3.6 In Bidi Supply Co. v. Union of India9, the Supreme Court held as follows: 

“The heart and core of a democracy lies in the judicial process and that 
means independent and fearless Judges free from executive control brought 
up in judicial ways of working and thinking. The main bulwarks of liberty 
and freedom lie there, and it is clear to me that uncontrolled powers of 
discrimination in matters that seriously affect the lives and properties of 
people cannot be left to executive or quasi executive bodies even if they 
exercise quasi-judicial functions because they are then invested with an 
authority that even the Parliament does not possess.” (emphasis added) 

 

3.7 The words “brought up in judicial traditions and trained to judicial ways of 

working and thinking”, used above are significant. Unless one has an 

independent judicial mind and is trained in judicial functions and is 

conversant with the relevant case law, relevant rules and laws, he will not be 

able to do justice and will not inspire confidence of the public. The persons 

from the purely executive side may be very intelligent and honest, yet they 

will not be able to dispense justice and discharge judicial functions properly 

not being possessed of a trained judicial mind nor conversant with intricate 

applicable legal principles and judicial manner of thinking. They are likely 

to have an inbuilt pro-executive bias, having worked for long years in the 

executive and hence will not inspire the confidence of the public.  

IV. Law Commission of India, Report No. 272 

4.1 The recommendations of the Law Commission are applicable to both 

categories of tribunals- the ones that do not substitute the High Courts, and 

the ones that do.  

4.2 At page 96 of the report, the Law Commission categorically states as 

follows: 

                                                           
9 AIR 1956 SC 479, at para 25.  
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“10.8 In Tribunals, the Technical Members should be appointed only 
and only when service/advice of an expert on technical or special 
aspect is required. The Tribunal should be manned by persons 
qualified in law, having judicial training and adequate experience 
with proven ability and integrity”. 

4.3 In page 97 of 272nd Report of the Law Commission, a recommendation is as 

below: 

“The appointment of Technical/Expert members in addition to the 
judicial members be made only where the Tribunals are intended to 
serve an area which requires specialized knowledge or expertise or 
professional experience and the exercise of jurisdiction involves 
consideration of, and decisions into, technical or special aspects” 

4.4 It is submitted that Expert/Technical Members can be appointed only to 

help the Judicial Members. By appointing two Technical Members and one 

Judicial Member, the Judicial Member has been reduced to a namesake 

figure.  

V.  Section 111 of the CGST Act, 2017.  

5.1 Section 111 of the CGST Act, 2017 deals with procedure before the 

Appellate Tribunal. Section 111(4) states that all proceedings before the 

Appellate Tribunal shall be deemed to be “judicial proceedings” within the 

meanings of ss. 193, 196, 228 of the IPC.  

5.2 While interpreting similar provisions of various tax statutes, the Supreme 

Court, in Madras Bar Association v. Union of India10, held as follows: 

  “… 

 Across the board, under all the enactments which are relevant for the 
present controversy, proceedings before the Appellate Tribunal have 
been legislatively described as “judicial proceedings”. It is, 
therefore apparent, that right from the beginning, the clear legislative 
understanding was that from the stage of the proceedings before the 
Appellate Tribunal, the proceedings were of the nature of “judicial 
proceedings. …” (emphasis added) 

                                                           
10 (2014) 10 SCC 1, 190-191.  
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5.3 It is submitted that proceedings before the GST Appellate Tribunal are 

“judicial proceedings’, and as such, Article 50 of the Constitution is 

applicable.  

5.4 Annexure B to this note contains a list of statutes with similar clauses like 

s. 111 of the CGST Act, 2017.  

VI. National Bench of the GST Appellate Tribunal  

6.1 The National Bench is presided by the President and two Technical 

Members (State and Centre). The net effect is that a decision of the 

President, who is a retired Supreme Court judge or a retired Chief Justice of 

a High Court or who has been a judge of a High Court for a period not less 

than five years, can be overruled by two technical members who do not 

have any judicial qualification.  

6.2 The National Bench of the Appellate Tribunal takes away powers of the 

High Court. This is because, under s. 109(5), the National Bench will have 

jurisdiction to hear matters “where one of the issues involved relates to the 

place of supply”. Thus, if there are five issues involved, and out of which 

one issue is related to place of supply, the litigant would be required to 

approach the National Bench. An appeal from the National Bench lies to the 

Supreme Court. To this extent, the High Court’s jurisdiction is indeed taken 

away by the National Bench.  
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VII. Tenure of members 

7.1 The President, State President, and the Judicial Members hold office for a 

period of three years.11 

7.2 On the other hand, the Technical Members hold office for a period of five 

years.12 

7.3 It is submitted that different tenure for Judicial Members and Technical 

Members violate the principles laid down by the Supreme Court in R. 

Gandhi13, Madras Bar Association14, and the recommendations of the Law 

Commission of India in its 272nd report.  

VIII. Replacing CESTAT and Sales Tax Appellate Tribunal 

8.1 The law relating to GST subsumes within itself various previous enactments 

such as Excise, Service tax, VAT etc. The matters related to Excise and 

Service Tax were previous determined by the CESTAT and the issues 

related to VAT by the Sales Tax/VAT Tribunals. Even in cases where the 

jurisdiction of the High Court is not taken away, the new GST Tribunal 

which in essence substitutes the CESTAT and Sales Tax Tribunals should 

have the same nature of powers and members as the judicial authority/quasi-

judicial authority whom they are substituting. [See paras 107 and 130 of 

Madras Bar Assn. v. Union of India15] 

 

 

                                                           
11 See ss. 110(9) and 110(10) of the CGST Act.  
12 S. 110(11) of the CGST Act.  
13 (2010) 11 SCC 1.  
14 (2014) 10 SCC 1.  
15 Id.  
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IX. Specific issues relating to composition of members  

9.1 The various issues related to composition of members are as under: 

a. The CGST Act and the State GST Acts are in pari-materia. Therefore, 

there is no requirement for two technical members when the 

provisions in question are the same; 

b. Composition always allows technical members to overrule judicial 

members; 

c. The President and the Judicial Members of the National Bench and 

the Regional Benches shall be appointed by the Government after 

consultation with the Chief Justice of India or his nominee. The 

Judicial Member of the State Bench or Area Benches shall be 

appointed by the State Government after consultation with the Chief 

Justice of the High Court of the State or his nominee. [Section 110(2) 

and 110(4) of the CGST Act]. Whereas the Technical Member 

(Centre) and Technical Member (State) of the National Bench and 

Regional Benches shall be appointed by the Government on the 

recommendations of a Selection Committee consisting of such 

persons and in such manner as may be prescribed. The Technical 

Member (Centre) of the State Bench or Area Benches shall be 

appointed by the Central Government and Technical Member (State) 

of the State Bench or Area Benches shall be appointed by the State 

Government in such manner as may be prescribed [Section 110(3) 

and 110(5) of the CGST Act]. 

The Government who is a party to all tax litigation therefore, 

itself appoints the Technical members who will be in majority in 

the GST Appellate Tribunal. 
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