
IN THE SUPREME COURT OF INDIA 

REVIEW JURISDICITON 

I.A. NO 710447/2019 

IN 

REVIEW PETITION [CRL] 46/2019 

IN 

WRIT PETITION [CRL] NO 298/2018   

 

IN THE MATTER OF: 

YASHWANT SINHA & ORS        ...Petitioners  

Versus 

CENTRAL BUREAU OF INVESTIGATION & ANR        

                  …Respondents  

 

REPLY AFFIDAVIT ON BEHALF OF  

RESPONDENT NO 2  

 

1. I, Sanjai Singh, S/O Late Shri Vidya Prasad Singh, about 

53 years, working as Joint Secretary & Acquisition 

Manager (Air) in the Ministry of Defence at New Delhi, do 

hereby solemnly affirm and state as under.   

2. That am working as Joint Secretary & Acquisition 

Manager (Air) in the Ministry of Defence and in such 

capacity am conversant with the facts of the case as 
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derived from official records and am competent and duly 

authorized to file the present reply affidavit on behalf of 

the answering Respondent.  

3. That it is submitted that a detailed reply has been filed in 

the Review Petition, and the answering respondent craves 

leave of this Hon’ble Court that the said reply may be 

read as part and parcel of the present reply  to the 

interlocutory application.  

4. That it is most respectfully submitted that this Hon’ble 

Court has correctly concluded in its main judgment dated 

14.12.2018 that the “perception of individuals cannot be 

the basis of a fishing and roving enquiry by this Court”.  

This conclusion, as well as the flimsy and unfounded 

nature of the allegations raised by the petitioners, is 

established by the interlocutory application now filed by 

the petitioners themselves, wherein the production of the 

following documents has been prayed for: 

i) Work Share agreement between HAL & 

Dassault referred to by Mr. T. Suvarna 

Raju, the former Chairman of HAL; 

 

ii) Final INT report dated 21.07.2016; 
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iii) Record of Minutes of Meeting of the 

Defence Acquisition Council dated 

13.05.2015, 11.01.2016 and 14.07.2016. 

 

iv) Record of consultation with the Ministry of 

Finance & Ministry of Law & Justice 

subsequent to the finalization of the INT 

report; 

 

v) The minutes of meetings of the Cabinet 

Committee on Security dated 24.08.2016 

where the decision was taken to increase 

the price by almost 2.5 billion euros from 

the Benchmark Price, Sovereign Guarantee 

and Bank Guarantees were dispensed with, 

the seat of arbitration was changed;  

 

vi) The minutes of meetings before signing of 

contract on 23.09.2016 where ‘escrow 

account’ too was dropped and ‘Letter of 

Comfort’ from France accepted, standard 

provisions relating to ‘use of undue 

influence’, ‘Agents/Agency Commissions’ & 

access to ‘Book of Accounts’ were inter alia 

dropped disregarding objections of domain 

experts in INT, Ministry of Defence, & 

Ministry of Law & Justice;  

 

vii) The record on the basis of which the CCS 

took the aforementioned decisions. 
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5. That it is most humbly reiterated  that this Hon’ble  Court 

while dismissing the Writ Petition by judgement and order 

dated 14.12.2018, has interalia held: 

“…34. In view of our findings on all the three 

aspects, and having heard the matter in detail, we 

find no reason for any intervention by this Court on 

the sensitive issue of purchase of 36 defence 

aircrafts  by the Indian Government. Perception 

of individuals cannot be the basis of a fishing 

and roving enquiry by this Court, especially in 

such matters. We, thus dismiss all the writ 

petitions, leaving it to the parties to bear their own 

costs. We, however, make it clear that our views as 

above are primarily from the standpoint of the 

exercise of the jurisdiction under Article 32 of the 

Constitution of India which has been invoked in the 

present group of cases.” [ emphasis added].      

 

6. That in view of the above, the attempt by the petitioners 

to call for production of the documents and in the process 

try and attempt to get a roving or fishing enquiry ordered 

is nothing but a complete misuse and abuse of the legal 

process. It is submitted that such an application ought to 

be dismissed with exemplary costs.  
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7. It is however submitted that access to all files, notings, 

letters etc. related to said procurement including the full 

pricing details has been made available to the CAG who 

has given its Report concluding that the price of 36 Rafale 

is 2.86% lower than the audit aligned price, apart from 

additional benefits which would accrue because of change 

from  firm  and  fixed   pricing to non-firm price.      The 

Government remains committed to provide to this 

Hon’ble Court any document or file which it desires to 

peruse.  

 

PARAWISE REPLY 

1. That the contents of para under reply in so far as it relates 

to reproduction of a portion of the order dated 10.04.2019 

passed by this Hon’ble Court is matter of record. The rest 

of the contents of the para are self-serving submissions 

made by the applicants, which are denied.  The 

submissions of the applicants are bereft of any particulars 

much less material particulars; they are scandalous and 

false and baseless to say the least.  
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2. It is specifically denied that the information submitted 

before this Hon’ble Court by the Union of India is false 

and or misleading as alleged by the applicants. It is 

submitted that a statement by the applicants that the 

judgment being a fruit of poisonous tree must be 

recalled, brings this Hon’ble Court to disrepute and 

lowers its image and majesty of law. Suffice to say that 

the information submitted before this Hon’ble Court in 

terms of various orders passed from time to time while 

hearing the main writ petition was based on contents of 

official documents and produced before this Hon’ble 

Court with the approval of the competent authority. 

The reference to a matter supposedly under 

consideration for investigation in France as mentioned 

by the applicant is apparently based on unsubstantiated 

media reports.    

3. That the prayer for production of documents is 

misleading and misconceived keeping in view the 

Government’s reply on the Review Petition.  

4-11. That the contents are false, baseless and misleading 

and hence denied except which are matters of official 

record.  The CAG, a constitutional body, after 
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examining extensively the process regarding 

procurement  of 126 MMRCA clearly states in its audit 

report that in case of 126 MMRCA the procurement 

which started in 2000 had made no progress even after 

lapse of 15 years and, in fact, failed on the twin issue 

of calculation of manpower costs of production of 

aircraft in India and non-guarantee of aircraft by M/s 

Dassault Aviation, the OEM for aircraft to be licence 

manufactured by M/s HAL in India.  In fact, this Hon’ble 

Court has also observed the facts in paragraphs 2, 3 

and 22 of the judgment dated 14.12.2018.  

 

 Even the CAG report mentions that “the committee 

recommended in March, 2015 that the RFP for the 

procurement of MMRCA may be withdrawn”.  Therefore, 

the reliance sought to be placed on a media report of 

the Quint and other media reports are completely 

misleading and misconceived.  

 

 In this context, it is submitted that this Hon’ble  Court 

recorded in paragraph 22 of its judgement dated 

14.12.2018 as under:  
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‘….We have studied the material carefully. We 

have also had the benefit of interacting with 

senior Air Force Officers who answered Court 

queries in respect of different aspects, including 

that of the acquisition process and pricing. We 

are  satisfied that there is no occasion to really 

doubt the process, and even if minor deviations 

have occurred, that would not result in either 

setting aside the contract or requiring a detailed 

scrutiny by the Court. We have been informed 

that joint exercises have taken place, and there is 

financial advantage to our nation. It cannot be 

lost sight of, that these are contracts of defence 

procurement which should be subject to different 

degree and depth of judicial review,…..It will not 

be correct for the Court to sit as an 

appellate authority to scrutinize each aspect 

of the process of acquisition.” [ emphasis 

added]. 

       That on the issue of Indian Offset Partners, after 

going through the stand of the Union Government 

and the materials placed in this regard, it was 

concluded by this Hon’ble Court in paragraph 33 

as follows:- 

          “ 33. Once again, it is neither appropriate nor 

within the experience of this Court to step into 

this arena of what is technically feasible or not. 

The point remains that DPP 2013 envisages that 
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the vendor/OEM will choose its own IOPs. In this 

process, the role of the Government is not 

envisaged and thus, mere press interviews or 

suggestions cannot form the basis for judicial 

review by this Court, especially, when there is 

categorical denial of the statements made in the 

Press, by both the sides. We do not find any 

substantial material on record to show that 

this a case of commercial favouritism to 

any party by the Indian Government, as the 

option to choose the IOP does not rest with 

the Indian Government.” [ emphasis added].              

  

Therefore, the contention of the petitioners that the 

issue of IOP are matters of fact and requires 

investigation is nothing but an attempt to get a fishing 

or roving enquiry ordered without even pleading a 

prima facie case. As submitted by the applicants 

themselves that the media reports etc were already 

part of their writ petition, which were before this 

Hon’ble Court and this Hon’ble Court after considering 

the matter in its entirety had pronounced the 

judgement dated 14.12.2018. Therefore, reliance by 

the applicants to the very same media reports in the 

present application is clear abuse of the legal process.         
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12-21 The conclusions of the CAG report have already been 

brought out in the reply to Review Petition.  The 

petitioners are attempting to bring out internal 

processing of this Government to Government 

procurement and trying to present a selective and 

incomplete picture of the same.  The decisions by the 

Cabinet Committee on Security (CCS), the highest 

decision making body in the Government on defence 

matters and also by Defence Acquisition Council (DAC), 

the highest decision making body in Ministry of Defence 

have been made keeping in view all the facts of the 

case and the critical operational necessity of Indian Air 

Force.  The actions of the petitioners tantamount to 

questioning the sovereign decision concerning national 

security and defence.   

 

It is further submitted that monitoring of the progress 

by PMO of this Government to Government process 

cannot be construed as interference or parallel 

negotiations.  The then Hon’ble Raksha Mantri had 

recorded on file that …”it appears that PMO and French 
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President’s office are monitoring the progress of the 

issues which was an outcome of the summit meeting.” 

 

The petitioners are also trying to interlink an unrelated 

issue and create controversies on the basis of certain 

media reports. The issue reported in the Media relates 

to the decision of a sovereign Government giving 

certain concessions to the subsidiary of an Indian 

private entity in a sector unrelated to Defence. It is far-

fetched and a figment of imagination to link the 

decision of the French Government in this case to the 

procurement of 36 Rafale Aircraft.  It is reiterated that 

the Government of India has no role in selection of 

Indian Offset partner which is a commercial decision of 

OEM.  

 

There is a misleading attempt by the petitioners to link 

routine administrative matters regarding transfer, 

posting of officers with the internal processing of this 

case. The petitioners have made a totally false 

allegation that Shri Rajeev Verma, Joint Secretary & 

Acquisition Manager (Air) who was one of the three 

officers who had highlighted the issues of concern, had 
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proceeded on leave because of this. In fact, Shri Rajeev 

Verma signed the Note for the Cabinet in the instant 

case. At the time of the signing of the Contract, Shri 

Rajeev Verma had proceeded on Official Training 

abroad of Department of Personnel & Training for which 

he had applied and the training was approved several 

months earlier.   

 

It is further submitted that the provisions alleged to 

have been waived in the Offset Contracts, actually exist 

in the Offset Contracts.  This makes it evident that the 

petitioners are continuing to rely on unsubstantiated 

media reports.    

  

22. That the contents are self- serving submissions advanced 

by the applicants and the same are denied except contents 

which are matter of record. The reply given in preceding paras 

are reiterated. it is submitted that in the garb of seeking review 

of the judgement, and placing  reliance on some media  reports 

and some incomplete internal file notings procured 

unauthorisedly and illegally, the petitioners cannot seek to re-

open the whole matter by asking for production of documents 

in review petition since the scope of review petition itself is 
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extremely limited. The Review Petition, as well as the present 

Interlocutory Application submitted is an attempt to get a 

fishing and  roving enquiry ordered, which this Hon’ble Court 

has specifically declined to go into based on perceptions of 

individuals.  

 

23. The Interlocutory Application is misconceived and not 

maintainable and the applicants are not entitled to any relief as 

prayed for and the Interlocutory Application  is liable to be 

dismissed.   Prayed accordingly. 

  DEPONENT 

VERIFICATION: 

 

I, the above named Deponent do hereby verify that the 

contents of my foregoing affidavit are true and correct.  No part 

of it is false and nothing material has been concealed there 

from.  

 

Verified at New Delhi on this _____  day of  May,  2019. 

          

 

DEPONENT 
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