IN THE SUPREME COURT OF INDIA
CONTEMPT PETITION (CRIMINAL) NO.3 OF 2019
IN |
REVIEW PETITION (CRL.) NO.46 OF 2019
IN
W.P. (CRL.) NO. 298 OF 2018

IN THE MATTER OF:

MEENAKSHI LEKHI -.PETITIONER
| VERSUS

RAHUL GANDHI | ... RESPONDENT

FOR INDEX PLEASE SEE INSIDE

ADVOCATE FOR THE RESPONDENT:SUNIL FERNANDES



INDEX

S. No.

Particulars Page No.
1. Affidavit on Behalf of the Respondent 1-19
2. Annexure — R/1 20-24
Copy of Statement in Hindi along with English Translation
3. Annexure — R/2 25-58
Copy of Review Petition titled Yashwant Sinha and Ors. vs.
Central Bureau of Investigation and Ors. R.P. (Crl.) 46 of
2019)
4. Annexure - R/3. _ 59-70
Copy of Reply of Union of India in R.P. (Crl) No. 46 of
2019
S. Annexure — R/4
Copy of Transcripts of Some Interviews of Senior Leaders
of Bharatiya Janata Party available in Public Domain along
with relevant translations.
i) Copy of Article titled “Corruption-free Government is 71-73
possible: Prime Minister Narendra Modi” dated 16.04.2019
by New Indian Express
it} Copy of Relevant Extract of News 18 Interview of Prime
Minister Narendra Modi dated 09.04.2019 available on 74-79
www.Firstpost.com.withTrue Typed Copy
iti) Copy of Transript of Shri. Narendra Modi’s Rafale
question during ABP News Interview telecasted on 80-83
06.04.2019 with True Translated Copy
iv) Copy of Relevant Part of Prime Minister Speech in|  84-88
Amethi, UP on 03.03.2019. With Relevant True Translation
Copy
v) Copy of News Article dated 13.02.2019 of Jagran News 89-92
with True Translated Copy '
vi) Copy of Transcript of Shri Narendra Modi’s Rafale 93.94

Question During ANI Interview Telecasted on 01.01.2019.
with True Translated Copy




vii) Copy of Economic Times Article titled “A]l Issues
raised by Congress on Rafale clarified by Supreme Court: 95-97
Sushma Swaraj” dated 03.01.2019. With True Typed Copy

viii) Copy of Shri Arun Jaitley blog dated 16.12.2018
regarding Supreme Court judgment. With True Typed} 98-105
Copy

Application for Exemption from F iling Official Translated 106-108
Copy along with Affidavit :

Vakalatnama 109




!

IN THE SUPREME COURT OF INDIA
CONTEMPT PETITION (CRIMINAL) NO. 3 OF 2019

REVIEW.PETITIONH(\ICRL.) NO.46 OF 2019
WP (CRL.) I\III(\I) 298 OF 2018
IN THE MATTER OF:
MEENAKSHI LEKHI .... PETITIONER
VERSUS
RAHUL GANDHI ... RESPONDENT
AFFIDAVIT

I, Rahul Gandhi, S/o Late Shri Rajiv Gandhi, aged 48 years, R/o 12 Tughlak

Lane, New Delhi 110011, do hereby solemnly affirm and declare as under:

l.  The answering Respondent is filing this affidavit by way of
explanation pursuant to the order of this Hon’ble Court dated

15.04.2019 wherein it was stated as follows:

“We have considered the matter. We make it clear that
this Court had no occasion to rvecord any view or finding
or make any observation as allegedly attributed to the
Court by the respondent inasmuch as what was decided
by this Court was a purely legal question of admissibility
of certain documents to which objections were raised by
the learned Attorney General. Having clarified the matter,
we deem it proper to ask the respondent for his
explanation which will be laid before us on or before
22.04.2019.7

2. The answering Respondent came to know of the order dated
10.04.2019 passed by this Hon’ble Court in Review Petition (Crl.)

No0.46/2019 in W.P.(Crl.) No.298/2018 (hereinafter referred to as the



‘Order’), without having seen or read the order, through electfonic
and social media reports on the late morning of 10.04.2019 while he

was travelling in Amethi. The context in which the answering

Respondent made this statement is as described below:

The answering Respondent walked into the District Collector’s Room
in Amethi at approximately 12:45 p.m. for filing his nominatior and
came of out the room at approximately 1:15 p.m. An unscheduled,
gathered crowd of local journalists belonging to the press corps
accosted the answering Respondent and sought his reaction to the
Hon’ble Supreme Court’s order of earlier that morning. The
answering Respondent’s brief statement to the media was made in this
context of and during hectic political campaigning without having
seen, read or analyzed the order at that stage. It was made on the
basis of a bonafide belief and general understanding of the Order as
being talked about in electronic and social media reportage and by
several workers and activists surrounding the Respondent. A copy of
the brief statement made to the media along with translation is
annexed hereto as ANNEXURE — R/1. .(at Pages No. 20 to 2l )
Statement to similar effect were made later in the day_ by the
Respondent at Katihar in Bihar where the Respondent flew the same

day after Amethi.

At the outset it is clarified that the answering Respondent did not have
the slightest or remotest intention, desire or even thought process, to

bring the court into the political arena or bring it into disrepute or
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attribute to it deliberately or willfully that which the court had not said
or meant. The answering Respondent’s response was based upon the
immediate general perception that in the review petition filed in the so
called Rafale case, this Hon’ble Court had reopened the case for
hearing,.that the Court had not allowed the shutting out of new facts
and documents as desired by the Government and that there was
generally a sense of victory and exhilaration amongst those who had
been campaigning for inquiry into the Rafale issue. A copy of the
Review Petition titled Yashwant Sinha and Ors. vs. Central Bureau of
Investigation and Ors. (R.P. (Crl.) 46 of 2019) is annexed hereto as

ANNEXURE - R/2..(at Pages No. 25 to 5 )

It is also noteworthy that the Rafale issue had been and continues to
be one of tﬁe most prominent political and social issues in this country
for many months and despite the matter being subjudice, has been the
subject of incessant discussion in civil society and the media.
Moreover, the Hon’ble Prime Minister of India gave an interview to
ABP News channel which was aired on prime time and on social
media on 06.04.2019 wherein, in reply to a question about the Rafale
deal, the Prime Minister clearly suggested that the Hon’ble Supreme
Court of India had given him a clean chit in the Rafale deal and that
‘the channel was asking him about a “false news” as per the Supreme
Court. Several limbs of the Government and of the ruling party have

repeatedly stated that the order dated 14.12.2018 of this Hon’ble
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Court constitutes a clean chit to the government. A sample set of such

statements is quoted below in para 13.

It was in this context that the Hon’ble Court’s order dated 10.04.2019
rejecting the challenge of maintainability of the review petition by the
Government and deciding to go ahead with the hearing of the matter
was seen generally as a vindication of the stand of several sections
opposed to the government and the ruling party. A copy of the Reply
of Union of India in R.P. (Crl.) 46 of 2019 is enclosed and is annexed

hereto as ANNEXURE - R/3. .(at Pages No.2g to O )

The fact that the objection to maintainability was rejected and the fact
that thi.s Hon’ble Court felt it fit to consider the review petition on
merits gave rise to a bona fide impression in the mind of the
answering Respondent that the Court did find and had found sufficient
grounds to re-examine the matter, in view of the fact that the review
petition had inter alia raised serious issues about the concealment of
information by the Government and had noted certain subsequent
developments including the confidential documents which had come
into the possession of the review petitioner, It is significant that the
review petition was not dismissed in chambers but was in fact being

heard in open court by the Hon’ble Supreme Court of India.

Although the words of the specific statements attributed to the
answering Respondent are available in the public domain and are
largely not controverted as stated in Annexure - R1 herein by the

Respondent, it is the meaning, interpretation, implication and effect of
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the words which is deliberately sought to be distorted and made

tendentious by the Petitioner for political purposes.

At the outset, it is reiterated that there was not the slightest intention
to insinuate anything regarding the Supreme Court proceedings in any
rhanner. The ansv?ering Respondent holds this Hon’ble Court in the
highest esteem. The answering Respondent has not done nor remotely
intended to do anything to lower the majesty of this Hon’ble Court in
any manner whatsoever. There is no intention, direct, indirect,
remote, implied or an attempt in any otﬁer manner to violate any court
order, obstruct the administration of justice, or prejudice or interfere
with the due course of any judicial proceedings, or scandalize the
court in any manner. The said statements were made by the
answering Respondent in Hindi in a rhetorical flourish in the heat of
the moment. It was during a political campaign without a readabie
copy of the Supreme Court order being available on its website and,
therefore, without the answering Respondent having seen or read the
order and relying upon electronic and social media reportage and the

version of workers and activists surrounding the Respondent.

The answering Respondent had meant to convéy that fhe judgment
dated 14.12.2018 was neither final nor biﬁding. It had become the
subject matter of review proceedings, which are being heard in open
court. The objection to the maintainability of the writ petitiori had

been dismissed. By directing the matter to be heard on merits, the
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Supreme Court had found sufficient material to have a relook at the

matter.

On 10.04.2019, at the time of and in my statement, the issues relating
to court proceedings unfortunately got juxtaposed and mingled with a
political slogan being used extensively by answering Respondent’s
party as well as answering Respondent for the last several months,

which is a matter of intense and frenzied public debate during the

ongoing Lok Sabha elections. That slogan is “Chowkidar Chor Hai”.

The answering Respondent would take this opportunity to reaffirm his
stand and belief and that of his party that the Rafale deal is a tainted
transaction and a gross and brazen abuse of executive power and a
leading example of the corruption of the BJP Government led by
Prime Minister Modi, which deserves to be investigated thoroughly by
a Joint Parliamentary Committee and proceeded against thereafter.
However, it is ex hypothesi clear and obvious that no court, much less
the Apex Court, would adopt, endorse or uphold a political slogan like
the above. It is unfortunate that this slogan got intermingled with my
comments on and references to the Ai)ex Court’s order dated
15.04.2019. My statement was made in the heat of political
campaigning. It has been used (and misused) by my political
opponents to project that I had deliberately and intentionally
suggested that this Court had said Chowkidar Chor Hai! Nothing
could be farther from my mind. It is also clear that no court would

ever do that and hence the unfortunate references (for which I express
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regret) to the court order and to the political slogan in juxtaposition
the same breath in the heat of political campaigning ought not to be
construed as suggesting that the court had given any finding or

conclusion on that issue.

As a responsible political and public figure as also as the head of a

130 year old political party, the answering Respondent does

understand that the said juxtaposition of the pol.itical and legal stands
has been fully clarified by the order of this Hon’ble Court dated

15.04.2019 to which the answering Respondent humbly bows down.

As stated in para 5 above, pursuant to the judgment dated 14.12.2018,
multiple statements were attributed to the Hon’ble Supreme Court by
various senior leaders of the Bharatiya Janata Party and members of
the Council of Ministers, including the Prime Minister Mr. Narendra

Modi, extracts of which are produce.d herein below:

S. No.

Name Statgmeilt Date & Place/Source

Modi independent media to ask

Shri  Narendra | “It is also the duty of the|16 April 2019

questfons from those making | New Indian Express

baseless allegations when .
(Available

at

the Supreme Court and the
CAG have cleared the deal.”

(Spoken in English)

http://www.newindianexpress.c
om/nation/2019/apr/16/exclusi
ve-interview--corruption-free-
government-is-possible-prime-
minister-narendra-modi-
1964762 html)
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S. No.

Name

Statement

Date & Place/Source

Shri Narendra
Modi

“As far as"Rafal_e issue is
concerned, even the
opposition wasn't using it
much. One individual kept
repeating the same lie. And
everywhere, these lies were
rejected. Whether in the
Supreme Court or by the
CAG.”

(Spoken in English)

9™ April 2019

News18

(Available at
https://www firstpost.com/indi
a/narendra-modi-interview-to-
news18-live-updates-
demonetisation-was-needed-to-
speed-up-formalisation-of-
gconomy-says-pm-

6416931 himl)

Shri Narendra
Modi

TG T I8 O © &
AR sfrer a1
I BT GIGT ST B
BIIGT 8] Ugdarn 87

vw AL “amy guH Bid
¥ o) W T B
Journalist: Is it wrong that
you have not helped Anil
Ambani in getting benefits
out of the Rafale deal?
Narendra Modi: You do not
have belief in Supreme
Court aswell?

(English Translation)

6" April 2019
ABP News
(Source:https://twitter.com/abp

newstv/status/1114563719961
415680)

Shri  Narendra
Modi

Friends, ~ from  Supreme

3" March 2019
Amethi
(Source:https://www.narendra

modi.in/text-of-pm-s-address-

at-the-unveiling-of-various-
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S. No.

Name

Statement

Date & Place/Source

Court to CAG every
institution is saying that
Government of India has
taken the right decision, at
the right time and the right
deal has been struck in the
interest of nation.

(English Translation)

development-projects-in-

amethi-up-544092)

Shri Rajnath
Singh

“gifF HI< a@ TBA W
WHR & Feiid Pre
g@ 2, dfed Hidw S9
d A @ AR € 87

Supreme Court too has
given a clean ~chit to
Government, but Congress

refuses to believe the same.

(English Translation)

13 February 2019
New Delhi

(Source:https://www.jagran.co
m/politics/national-bjp-
reverses-congress-on-rafale-

issue-18944685 html)

Shri Amit Shah

“wafea ~aEed &1 Bddl
aET iR |Ua $e fa,
B WE H By o9 B
wovg el & god fedl 3t
BT &l g 27

Supreme Court’s verdict

came and they have said that

-Ino enquiry is necessary in

the Rafale Deal and no
favour has been done to
anyone.

(English Translation)

12 January 2019
New Delhi

(Available at
https://www.youtube.com/watc
h?v=DFVH54ckvP8)

Smt. Sushma

Swaraj

“All the controversy issues
that you raised, the Supreme
Court has clarified on each

of them.”

3 January 2019

New Delhi
(Available at:
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S. No.

Name

Statement

Date & Place/Source

https://economictimes.indiatim
es.com/news/politics-and- |
nation/all-issues-raised-by-
congress—on-rafale-.clariﬁed—
by-supreme-court-sushma-
swaraj/articleshow/67363988.c

ms})

Shri
Modi

Narendra

“fradl qa @ gim
T& YT clear B BT 2
A B A ITD 9T
W S8l I 9N A
o & W OB
wig & weeufa Sft 3 399
7 fear, ok © gaEHEE
q ¥9F € feae”

Third point is even till
Supreme Court the matter
The

Supreme Court has thrashed

has been cleared.
out all the issues threadbare
in detail. The Prime Minister
of France has given a
statement, Prime Minister of
India has given a statement.

(English Translation)

1 January 2019

ANI

(Source:
https://twitter.com/rsprasad/stat
us/1080727188842762240)

Shri Ravi
Shankar Prasad

“The

Supreme Court has said that

Rajdeep  Sardesai:
we will not go into the issue
of pricing, we will not go
into the issue of offset
clauses. They’ve not given
a clean chit. You are saying

that it’s a clean chit. The

17 December 2018

India Today

(Source:
https://www.youtube.com/watc
h?v=1ZmllZB%bQw)
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S. No.

Name

Statement

Date & Place/Source

hand

misled

Ravi S

conclu

no

interes

observ

spread

Opposition on the other

is saying you have

the Supreme Court.”

hankar Prasad: “Just a

minute, please go through

judgment again. What is the

ding part? Mere on

perceptions we will not

order enquiry. This deal has

commercial vested

t. Therefore,

regardless of PAC

ation purely on merit

the Supreme Court has
clearly repelled the kind of
lie the Congress Party has

has been given a

complete knockdown.”

10.

Shri Arun Jaitley

“The

word

Supreme Court

judgment is clear. Every

said against the

Government has proved to

be false.”

16 December 2018

Blog

(Available at:

- | https://www.arunjaitley.com/ra

fale-lies-shortlived-lies-and-

now-further-lies/)

A copy of transcripts of some interviews available in public domain

along with relevant translations is enclosed herewith and marked as

ANNEXURE - R/4 .(at Pages No. Tl to |05 )
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These imputations to the Supreme Court are false and untrue as is

clear from the various extracts of the said judgment itself viz:

“I1........Jt is our considered opinionfview that the
extent of permissible judicial review in matters of
contracts, procurement, etc. would vary with the subject
matter of the contract and there cannot be any uniform
standard or depth of judicial review which could be
understood as an across the board principle to apply to
all cases of award of work or procurement of
goods/material. The scrutiny of the challenges before us,
therefore, will have to be made keeping in mind the
confines of national security, the subject of the
procurement being crucial to the nation’s sovereignty.”

422: eanesene It will not be correct for the Court to sit as
an appellate authority to scrutinize each aspect of the
process of acquisition.”

“26i0iuvennen It is certainly not the job of this Court to
carry out a comparison of the pricing details in matters
like the present.”

“33iiniens Once again, it is neither appropriate nor
within the experience of this Court to step into this
arena of what is technically feasible or not.”

434, cveiernns We, however, make it clear that our views as
above are primarily from the stand point of the exercise
of the jurisdiction under Article 32 of the Constitution
of India which has been invoked in the present group of
cases.”’

The answering Respondeht would also submit that his statement on
10.04.2019 had also been made in that context, purely politically, to
counter the aforesaid misinformation campaign being led by serﬁor
functionaries of the BJP as well as the Government that the judgment
of this Hon’ble Court dated 14.12.2018 was a clean chit to the
Government regarding all the aspects of the Rafale deal. However, it

is unfortunate that the formulation of that counter political response
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got juxtaposed with reference to the court order, leading to the present .
unfounded allegation of the petitioner that the answering Respondent
was putting words into the mouth of the Hon’ble Court, which, as
stated above, was nowhere the remotest intention or object of the

Respondent.

The Contempt Petition itself is an abuse of process of this Hon’ble
Court in as much as an intention is sought to be imputed to the
answering Respondent, which is non-existent. The answering
Respondent vehemently denies any such imputation. Each and every
contention and insinuation of the contempt petition is denied. There
was no attempt to willfully misrepresent the order of this Hon'ble
Court. The question of willfully intending to prejudice the public
against Sh. Narendra Modi as is strangely suggested by the Petitioner
in Para 14 of the Contempt Petition does not arise in view of the fact
that it is the firm belief of the answering Respondent that Sh.
Narendra Modi is involved in misdemeanors in the Rafale deal and
this has been the stand of several persons in political discourse over

the last year.

In any event, without prejudice to the above, misrepresentation of a
public figure cannot be the basis of and is irrelevant to a contempt
petition. Indeed by this petition, the petitioner is seeking to drag the
court into a political controversy for personal gains and political

mileage. Moreover, the petitioner for purely political and ulterior
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motives is attempting to gag the Respondent qua a political discourse

in the political arena during ongoing elections.

18. Tt is further denied that trading of contentions with respect to the
Rafale deal between political parties in any way lowers the authority
and majesty of this Hon'ble Court. However, there should be no

misrepresentation of any order of this Court and the Respondent never

intended to do so.

19.  Without prejudice to the above contentions, it is further stated that the
Petitioner is trying to. belittle and circumscribe the powers of this
Hon'ble Court by suggesting that the Court would come into disrepute
if it made a negative declaration against a constitutional functionary
(See para 14 of the Contempt Petition). It is most respectfully
submitted that such an assertion is contrary to law and contemptuous
of the powers of this Hon’ble Court. No one, how so ever high, is
beyond or above the law, and such contentidns of the petitioner
suggést that some people are. The said contempt petition ought to be

dismissed with costs in view of the above facts and circumstances.

19A. Finally, the answering Respondent most humbly and respectfully
submits that if the aforesaid explanation sought by the Hon’ble court
vide order dated 15.04.2019 requires any elaboration or further
details, the answering Résp’ondent craves leave and liberty to furnish

the same at any time.

PARA WISE REPLY TO PETITION:
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That the contents of para 1 are a matter of record to the extent that the
Applicant is a Member of Lok Sabha and an Advocate. It is however
disputed and denied that the Respondent has committed a “criminal
contempt” as defined under section 2(c) of the Contempt of Courts
Act, 1971. The contents of para 3 ~ 7, 9, 11, 12, 14 — 19A of the

present Affidavit are reiterated.

That the contents of para 2 as stated are denied as misconceived and
contrary to law. This Hon’ble Court ought to dismiss this petition with

cost as it constitutes an abuse of process.

That the contents of para 3 are disputed and denied. It is denied that
the answering Respondent has made the utterances in the name of this
Hon’ble Court. Further, the Respondent vehemently disputes and

denies the contents of the para inasmuch as the transcript as well as

‘the translation is completely fabricated and gives a false impression

and narration of facts. It is therefore denied that the Respondent made
the utterances in respect of the proceedings pending before this
Hon’ble Court in presence of several media persons on 10.04.2019
who had gathered at Amethi while the .Respoﬁdént went there to file
his nomination form. The contents of para 3 and 4 of the present

Affidavit are reiterated.

That the contents of Para 4 are disputed and denied. It is denied that
the utterances of the Respondent are contemptuous as they seek to
misrepresent the order pass by this Hon’ble Court in a pending matter

willfully intending to prejudice the public against the Hon’ble Prime
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Mjnistér in the name of this Hon’ble Court. In addition to the
submissions made in the accompanying Affidavit it is reiterated that
there was no willful disobediencle or mala fide intent on the part of the
answering Respondent. The answering Respondent reaffirms the
intention with which the said statements were made and undertakes
that he will not attribute any views, observations or ﬁndings to the
Court in political address to the media and in public speeches, unless
such views, observations or findings are recorded by the Court.
Further, the rest of the contents of Para 4 containing the details of
annexures are disputed for want of knowledge. The contents of para 3

and 4, 9, 10 and 11 of the present Affidavit are reiterated.

That the contents of para 5 & 6 to the extent inconsistent with what is
stated in the previous paras hereinabove is disputed and denied. It is
reiterated that there was not the slightest intention on the part of
Respondent to insinuate anything regarding the Court proceedings in
any manner, The Reépondent holds this Hon’ble Court in the highest
esteem, and has not done ndr remotely intends to do anything to lower
the majesty of this Hon’ble Court in any manner whatsoever. The

contents of para 3 — 7, 9, 11, 12, 14 — 19A of the present Affidavit are

reiterated.

The contents of para 7 are disputed and denied as being arbitrary,
erroneous and factually incorrect. It is completely denied that the
utterances misrepresenting the order of this Hon’ble Court are

deliberate and Willfully scandalous and tend to lower the authority and
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majesty of this Hon’ble Court by.misrepresentation, by suggesting
that the highest judiciary of this country would be declaring
constitutional functionaries as “thieves”. It is denied that the
Respondent had such intentions which would amount to deliberate
and willful contempt of this Hon’ble Court. The contents of para 11,

14, 15 of the present Affidavit are reiterated.
The contents of para 8 and 9 are a matter of record and need no reply.

That the contents of para 10- 13 are a matter of record and need no

reply.

That the contents of para 14 are disputed and denied. It is denied that
upon pronouncement of the said order dated 10.04.2019 which merely
decided that the documents, though unauthﬁrisedly obtained, can b¢
permitted to be relied upon by the review petitioners at the time of the
hearing of the review petitions, the Respondent deliberately made the
above utterances ascribing certain false things to this Hon’ble Court
and the order passed therein and thereby causing prejudice in the
minds of the people against the Hon’ble Prime Minister of India. It is
further denied that there -is misrepresentation of court proceedings,
and maligning of opponents in the name of this Hon’ble Court to take
a political advantage during the ongoing process of election which
aggravates the said contempt as the same tends not only to prejudice
the public against the Hon’ble Prime Minister who is a party to the
proceedings, but also against all the candidates and party workers who

are contesting the elections or working in the election process in
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different capacities as party workers under the Hon’ble Prime
Minister’s leadership. It is further denied that the answering
Respondent undermined the majesty of this Hon’ble Court and the
sanctity of its proceedings/orders. The contents of para 15, 16, 17, 18

and 19 of the present Affidavit are reiterated.

29. The contents of para 15 is disputed and denied. It is disputed and
denied that the Respondent is dragging the highest judiciary of the
~country as a part of political campaign. It is submitted that the
contempt petition is in itself a brazen abuse of process of this Hon’ble
Court inasmuch as én intention is sought to be imputed that the
answering Respondent was attempting to lower the prestige of the
court and to interfere with the process of the court which, as already
explained was not Ithe case. Furthermore, misrepresentation of a
public figure (in the present case the Hon’ble Prime Minister and
other candidates of the ruling dispensation) cannot be the basis of
allowing a contempt petition under Section 2(c) of the Contempt of
Courts Act, 1971; relief which has been sought by way of the present
petition under the garb of alleged contempt of the highest court, only
to seek political mileage, should in fact be condemned at the very

outset. The contents of para 11, 14, 15, 18, 19 and 19A of the present

Affidavit are reiterated.

30. That the contents of Para 16 are disputed and denied for want of
knowledge.

REPLY TO PRAYERS:
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31. That in view of the above it is submitted that the present Petition be
dismissed in limine at the very threshold with costs. It is further
submitted that by this petition, it is the Applicant-Petitioner who is
seeking to drag the court into a political controversy for personal

gains and political mileage.

32, The answering Respondent is grateful for the clarification by this
Hon’ble Court. The answering Respondent reaffirms the afore stated
and elaborated intention with which the said statements were made
and undertakes that he will not attribute any views, observations or
findings to the Court in political addresses to the media and in public
speeches, unless such views, observations or findings are recorded by
the Court. It is respectfully prayed that the Petition may be dismissed

with costs.

DEPONENT

VERIFICATION:
Verified that the contents of the above affidavit, as contained in Para Nos. 1-

6, 8-13, and 19-31 of the above Affidavit are true and correct to my
knowledge and as per information derived from the records, whereas Para
Nos. 7, 14-18 are believed by me to be true based on the legal advice given
to me. No part of it is false and nothing has been concealed therein.

DEPONENT
PLACE:

DATE:

Drawn by:  Avishkar Singhvi, Adv.
Madhavi Khanna, Adv.
Udayan Verma, Adv.
Kaustubh Singh, Ady.
Settled by: Dr. Abhishek Manu Singhvi, Sr. Advocate
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TRUE TRANSLATED COPY .
~ Rahul Gandhi: First of all, just now I have filed ny nomination. Prior to this, I had
filed my nomination from Wayanad So, to begin with, I want to thank the people of |

__ Amatln and Wayanad thh all my heart for having given me so much love. Ok, now let.
us.move on.

| Journalist:Rahut Ji, 10 10; 'Rahul Ji Supreme Court?

Réhul Gandbi:Now let us move on to the Rafale matter. Some d’éys' ago an interview
of the Hon’ble Prime Minister was aired and in that the Hon’ble Prime Minister said; for
the fitst time a structured interview tdok place, which he did and he said to a journalist
that the Supteme Court has cleared me. The Supreme Court has given me a clean chit,
so and so have given me a clean chit. Today the Supreme Court has made it clear that
Chowk1dar Jihas bad & theft perpetrated. Supreme Court has accepted that in the Rafale
malter sote or the other corruption hag taken place. And, as I have been saying from
-eatlier, if there is an investigation into the Rafale matter then there are two names,
brothers and sisters, there are two names: Narendra Modi Ji and Anxil Ambani Ji. T am
, very happy that what 1 ‘have been saying for some months that Indla 8 Prime Minister
has stolen the money of the Air Force and given it to Anil Amba,m Rs. 30,000 crores

has been given. The Supreme Court has accepted this and the Supreme Court is going to
: 'mvest1gate this,

J ournalist:Are you challenging him to a debate?

- Rahul Gandhi:Everyday I am challenging him to a debate. Narendra Modz Ji, I am
dlrectly challengmg youtoa debate

- Journalist: Do you feel this is a moral victory for you?

Rahul Gandhx :Look I am challenging him everyday And again I am challenging him.

Narendra Mod; Ji the Supreme Court has said about you ‘that you have indulged in
corruption, You have given Anil Ambani Rs. 30,000 crores, Corme with me, face me,’
and together let us discuss corruption in front of the entire nation. Narendra Modi Ji
come with me and let us debate with love and affection. The nation wants to know about

the Rafale matte1 Wants to know about corruption, wants to know about demonetlzatmn



wants t0 know about Amit Shah’s son.Please come briefly and let us speak to one
another for fifteen minutes.

Journalist: Where Sir9

Rahul Gandhi:Where, wherever Narendra Modi would like, On television if he likes, T
am telling the nation that in the Rafale matter there has been open brazen corruption.
Chowkidar Ji has given Rs. 30,000 crores to Axiil Ambeni. Chowkidar does not want to
_éiebate me. Because Chowkidar Ji knows that on the very d
- corruption he will not be able
Hon

ay that he debates me on
to look the nation in the eye. Once again, I thank the
"ble Supreme Court. The entire nation is saying that about the Chowkidar that the
Chowkidar has c;)mmitt'ed theft. And today' is & day of great happiness because the

Supreme Court has spoi{en of justice. Justice has prevailed; Supreme Court has said that

the Chowkidar has committed theft. Thank you very much.

| o - / -
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IN THE SUPREME COURT OF INDIA
_ [REVIEW JUR!SDICTION] - 2.6
REVIEW PETITION (Cr) No. OF 2018
{(Under Article 137 of the Constitution of lndiaj-
N o |
WRIT PETITION (CRIM{NAL) No. 208 OF 2018

IN THE MATTER OF -

1. Yashwant Sinha
- Slo BipinBihari Saran
Rlo House No. 228, Sector 15-A
Noida, Uttar Pradesh - 201301
Ph: 8130423456

Email: ysmhaZOOS@gmancom - o ...Peti’t_ione'r No. 1

2. Arun Shourie |
S/o HariDev Shourie

- R/o House No. A-31, West End Cplony
New Delhi -110021
Ph: 9871662322

Email: anitadit@gmail.com o ...Petitioner No. 2

3. Prashant Bhushan
S/o Shanti Bhushan
- Rfo House No. B-16,Sector 14 -
Noida, Uttar Pradesh -201301
Ph: 9811164068 |
- Email: prashantbhush@gmail.com - - ...Petitioner No. 3

| Versus

1. Central Bureau of Investigation
Through it's Direcior, _
Plot No. 5-B, 6th Floor, CGQ Complex o :
Lodhi Road, New Delhi -110003 . "...Respondent No, 1

2. Union of India
Through if's. Cabinet Secretary -
Cabinet Secretariat | | e
New Delhi -110001 . » ...RespondentNo. 2

PETITION UNDER ARTICLE 137 OF THE CONSTITUTION OF JINDIA_
READ WITH ORDER XLV OF SUPREME COURT RULES, 2013,

SEEKING REVIEW OF JUDGEMENT DATED 14122018 IN WRIT -
PETITION (CRIMINAL) NO. 298 OF 2018



To, | . 2? e

THE HON'BLE CHIEF JUSTICE OF IND!A AND HIS COMPANION )
JUDGES OF THE HON’BLE SUPREME COURT OF INDIA

Tne Humble Petmon of 'the" :

MOST RESPECTEULLY SHEWETH:-

1. That the Instant petition seeks review of judgement dated 14.12.2018 of .

the Hon'ble Court in W.P.(Cr) 298 of 2018 as the impugned judgement is
based on errors apparent on the face of the record and subsequent '
information has come to light non consideration of which will cause: grave
m|scarr|age of justice, |

2. That for the sake of brewty not al the averments in the petltion in WP,
(Cr.) 298 of 2018, are reltereted herezn but they may be taken as part and-

- pareel of the present pettuon

(1) Errors apparent on the face of the record |

" 3. Prayer of petitioners for @x’straﬁeﬁ of FIR .and ‘invesﬁqa‘ffon by CBl riot: .

dealt with and instead the con fract been reviewed prematurely with ut -
the benefit of an investiga iy

3.1. That the |mpugned Judgment conflates the prayer of petitioners in W.P.
(Cr} 298 of 2018 with those- In connected matters. The Judgement s

- rendered gua the p_rayere in connected. petitions that the Hon'ble Court.”
described as “inadequate and deﬁcr‘én!" In it's. order dated 10.10: 2018 s
passed in W.P. (Cr) 225 of 2018 & W.R. (C) 1205 of 2018, the Hon'ble Court |

observed as regards the two: petxtions “We alsc make it clear that Wh!f(-}:_‘--
requiring the Goverf*ment of India to act in the above terms we have not .
taken into account any of the avermenfs made. m the wnt petitions which

. appear to be lnadeauafe and o‘ef;czent Our above order is only for the. |

purpose of satisfying ourseives in the matter.” -

Order XXXVII, Rule 8, of Supreme Court Rules.deals with. petmons urider .

Article 32 seeking Writ of Mandamus. it states “The pez‘rfzon Shall - be .

posted before the Court for preliminary hearing cmd orders as to the Issue, :
of notice fo the respondent; Upon the hearmg, the Courf if sat:sﬁed that no

» - . Petitioners above-named . . .



fundamenta; right guaranteed by the consfffutron has been infringed or that
the petition is otherwise untanable shalf dhsm;ss the petition...” The

~ Hor'ble Court of its own volition degrted from’ the stipulated rule.in not o

dismissing the petittons described as “made_quate and deficient and yet - .
rendered the sntire judgement in terms of the prayers contained therein. .

" The impugned judgement merely recotds the prayer of pe'tiﬁonegs'b'ut does
not adjudicate upon it vis a vis the material placed on record and the faw for
registration of FiR'and Investigation as laid down by a Constitutional Benchr
in Laiitha Kumari v. Govemment of Uttar Pradesh (20’{4) 2 SCC 1

3.2. That the prayer of the pe’uhoners lS recorded in Para 4. it states, “The -
fourth and the last wiit petition bearing Writ Pet;t:on (Criminal) No.298 of

- 2018 has been filed by Shrf Yashwant . Sinha, Shri Arun Shourie and Shri -
Prashant Bhushan cfa;mmg to he public spirited !nd;ans They are %
aggr;eved by non registration of FIR by the, CBI pursuant to a comolamf

made by fhem on 4th Ocz‘eber 2018 which complamt accordmg to the .

peftf:oners, disclose a prima facie ewdence of commission of a cognizable.
~ offence under the provisions of the Prevention of Corrupt:on Act 1 988 The
prayer, inter alla, made rs for direction for registration of an FIR and.

:nvesﬁgaﬁon of the same and submftﬁng penod:c stafus rsporfs to the "
Coutt".

Prayers' in other connected petitions are noted as having sought -
“cancellation of Inter Governmental -A”greement" and “scrutiny of the Couﬂ |
into the alteration- of pricing.and, above all, how & ‘novice* compary i.e.
Reliance Defence came to replace the HAL és the Offset pérfnef’

3.3. That seeking directions to CBl-to reglster an FIR on a complaint made
and investigate the same in any contract (defence related -or otherWise) is.
distinct from seeking judicial review by the Honlb!e Court of the contrac,tr
itself. Where under Article 32, disputed questions of facts arise, the an‘ble
- Court may also rely upon commissions-to ascertam facts, teports of which
are open %o challenge by both sides. In the mstant case without any.
investigation’ by statutory authontles (as sought by the petltloner) oreven =

by way of a commission, the Hor'ble Court has erred in prematurely
| reviewing the contract ltself without even affordmg an opportumty to the -'
CBl to apprise the Hon'ble Court of the status of the complaint that was
made by the petttaoners and findings thereof. ' |

3.4. That the Impugned iudgement deals with the. prayer of petmoners m |
other connected matiers and not of thelpetttloners herein is apparent: '
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{a) Para 1 states, “The procurement in questron which has been sought fo

“be challenged...” . Para 5 states, It would be appropriats, at the outset, to

eet out the parameters of Juc’rcra! scrutiny of govemmenfaf dech:ons
re!arfng to deferice procuremenf

{b) Paras 7, 8, 9, 10, & 11 d:scuss_ the-‘ scope of Judicial Review gua the-

prayers in connected petitions in matters of defence procurements. Para

- 15, notes, “It /s .r‘_n'ﬂje backdrop of the above facts and the somewﬁat' |
- constricted power of Judicial review that, we have held, would be availeble

in the present matter that We now proceed to scrufinise the. controversy .

__rarsed in the writ pefifions which raise three broad areas of concern,

namely, (i) the decision makmg process; (lr) dffference in prrcmg, and (Iu) |
the choice of IOP”

(c) Paras 16 to 23 ]udlmaﬂy re\rlew the decision makmg process qua the-
prayers in other connected matters. In ‘Para 22 the impugned ;udgement'
states, "We aré satisfied that z‘rrerelrs no occasron to rgaﬂy doubt the

process, and sven if min'or deviaﬁonghave -occurred that Wou‘fd not result - |
in either setfmg asrde the contract or requirmg a deta;ied scrut;ny by the. - -
- Court”, It is further observed that lt cannot be fost sight of that these are

contracts of defence: procurement which should be subject to a drfferem‘

- degree and depth of judiclel review. Broadly, the ‘processes have been

foflowed.” |t is apparen_t that the entrre impugned judgement is qua the :
prayers of petitions in connected nﬁatteré which.the Hon'ble Court had itself

described as “inadequate and _deﬁcien?". The impu.gned-judgem.ent does - .

not deal with the prayer of the petitioners at all. Para 22 further notes, “We'

‘cannot possibly compe! the Govemment to go in for purchase of 126
aircraft’, It is further stated, “/t will not be correct for the Court to sit as an - :

appsilate authority to scrutinize eacrr aspect of the process of acqursmon

| P\elther of these are the prayers of the petitioners herein.

(d) Paras 24 to 26 judicially review the pricing qua the prayers - other‘ .
connected petitions. In Para 26,_the impugned judgement states, “/t is

certainly not the job of this Court to carry out a comparison of the pricing - .

aetails in matters like the present’ This was also not the prayer of ":the-
petitioners herein. In Paras 27 to 33 the impugned judgement. re’view’s the
selection of 1ndtan Offset Partner’ anci states in Para 33 that, “mere press |
infsrviews or suggesa‘rons cannot form the basis. for judicial revrew by this

Coun‘, especially when there is _categ_onc_ar’ denlal of the statements made
in the Press, by both the sides’.
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(&) Finally, in Para 34 the rmpugned Judgement holds that, *Perception- of '

individuals cannot be the hasis of a fishing and roving - enquny by this Coyrt. .
espeoiaﬂy in such matters”. The petmoners prayer was not for an inquiry by -

" the Honble Court. It was for an investigation by the CBI based on the

material on record that prima facie showed the commission of a cognizable
offence requiring investigation, The Jimpugned judgement conc{udes'by
stating, “that our views as above are pn;mar:‘fy from the stéhdpofnt of the .
exercise of the jUﬁSd!CfIOH under An‘fcle 32 of the Constitution of India
which has been invoked in the presenf group of cases.” 1t is humbly |
submntted that the Iaw as regards the, . power of. the Hon'ble Court fo-direct
the CBI to mv_esttgate a complaint made to it is well settled and raises no

‘question of the Hon'ble Courts jur‘;sdic’cion under Article 32 as regards ’Eh_e o

prayer of the petitioners herein,

35 Htis éppare.nt- that the entire impughed jddge’ment is qUa'thé'prayefs of

petitioners in connected matters to judicially review the deal itself, This'is a

fundamentai error a_pparént on the face of the record in the judgement as
regards the prayer of the petitioners herein. The Hon'ble Court was called
upen to examine whether-or not the CB! ought to have: rég‘istered an’ FIR.”

. Nowhere In the ;udgement CBl's derehctlon of its duty to reglster anFlRon ..

petitionet’s complaint is even dlscussed The judgement of the Hor'ble .

three judge bench dasregards the Judgement of the Constttutional Bench in -

Lalitha Kumari’s case wh!ch mandates the registration of FIR when the
complaint prima facie dlscioses a cogmzable offence within the time

* specified. In Lalftha Kumarf the Hon'ble Court held that the veracity of the .

facts in the complaint can only be d-etermmed oncé the FIR is filed and -
investigation carried out. [t s afways aperi for the CBI to after investigation
conclude that the ailegatlans in the FIR are not made out’ and for the'
petitioner's &,’or respondents fo chalienge the findings of the mvestlgatzon '
Despite the petltsone_rs prayer in _the..petltt_on as well as orally during the

hearing requesting for a status report from the CBI the Hon'ble Court did c

not direct so. In terms of the CBI Manual, 2005, it was operi for thé CBI to
send the complaint for verification and do a preliminary enquiry prior o
registration of F.lR in a fime bound manner. Thé Hon’ble Coﬁ;t"s Judgement
without giving an opportunity to investigative agencies to establish the fruth-

of contested questions of facts and further investigatiob has .dismissed WP
(Cr) No. 298 of 2018 without -considering the. status of the petltioners L
' complamt and-action that the CBI may have taken thereupon.



4. Reliahce on facts fhaf are patently fax'se ' 3 ,

4.1. Respondent No. 2 i.e. the Union of {ndia had submltted a note on'
pricing to the Hon'ble Court. Sa!d '}Ote was not shared wzth the petitioners

- and the petitioner's had no cpportumt; to rebut averments therein, It"

appears that based on the note the Hon'ble Court has accepted the

governments contenhon that details as regards pricing are ‘privileged’. The
judgement hotes, “The pricing details are stated to be covered by Artxc!e 10

of the IGA between the Governiment of India and  the Government of L

France, on purchasel of Rafale Aircréfts, which provides that protection of
classified information and materfal exchanged under the IGA would be

govemed by the provisions of the Secunty Agreement sighed between bothl ,
the Governments on 25th January, 2008 *

ih S.P Gupta v Union of India, 1981 (Supp) SCC 87, it was held that where

the question of pnw!ege arises the court has the discretion to examine the

primary documents in respect-of which privilege is claimed to determine .
whether privilege was justiﬂed In the absence of any investigation by CBI -

- and findings thereof, the Hon'ble Court erred in relying on the averments in’

the note (a secondary document) w:tnout ‘even exammang the prtmary '

_documents ieaamg to rellance on gross fac‘cua! errors.

4.2, Non-existent CAG report:

(8) In thelr affidavit dated 14.11.2018, the petitiorier's had polrted out In

Para 4.5 that, "a group of retired bu'reaucrats have written. fo the CAG; .

© highlighting its abdrcatron of responSfb;}:ty in.not having conducted the audit.. " .

even three years after the deal and contmuously missing deadhnes to.:. "
submit its reports. It is fmpe'ratwel that the CAG conciude the audit at the
parliost” The letter ‘dated 12.11.2018 was ‘atiached as- Annexure 3.
Apparently, the Hon'ble Court erred in not consadenng the said letter and

submission and was instead mlsled by false averments tn the government’
note. | o

(b) The judgement recotds m para 25 that, “The pﬁdn"g’ details have‘, '

however, been shared thh the Comptroﬂer and Auditor Generat |
 (hereinafter referred fo as- “CAG”, and the report of the CAG has been

examined by the Public Accounts Committee (here__after referred to as
“PAC’). Only. a redacted portion of the report was placed before the
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| Rarliament, and is in public domain.” This is patently false. The CAG is yet '

to conclude its audit of the contract. The report has not been finalised so
there Is no quéstion of it having' been éxamine'd by the PAC or a redacted

report having been placed be‘ore the parhament and- bemg in-ihe pubhc‘ '
domam ’

{c} The government has subsequently ﬂ*ed an apphcatjon for modifacatton |

of the judgement claiming thaf the Hon'ble Court has" mlsinterpreted the -
-averments as regards the CAG report on account of grammatical

misinterpretation. Said application imputes that three Hon'ble Justices
misinterpreted that one paragraph in the same manner which is hlghly |
improbable Moreover, Rule 3, of Order Xll, states, ‘Sub;e::t 0 the .
orows:ons com‘amed in Order’ XLV of fhese Rufes a judgement

| pronounced by the court or by a majonty of the Coun‘ or by & dissenting
- judge m open Coun‘ shall not aftenfvards be altered or added’ fo save. for -

the purpose of correcting a clerical or atithmetical m;stake or an error |

- arising from an accidental shp of omiss:on

(d) Hon'ble Court S rehance on CAG report rs not “a c!encaf or ar;thmetfcal\,'

mistake or an error. arzsmg from an acc;dentai slip ot omission. " The o

Hon'ble Court has apphed its mind and-erred in relying on a non-existent -
fact to render its Judgemeni.which_ is not.a I“acc‘:'idental slip”. but rather a -
substantial effor. This errc_jr apparent can dnt_y be corrected under Crder
XLVH dealing with Review or itllis'spén for the Hom'ble Court fo recall its
judgement, however application under Rule 3, Order XIf is not
maintainable. T

(e) The government states in Para 5 of it_s éppﬁtication"{hat the sentences in
thelr note were that, “The Government has already shared the pricing
details with the CAG. The report of the CAG is examined by the PAC. Only

‘a redacted version of the report Is ,oJaced ‘before the F’arltament and in. |
public domain”. Government's contention in .Para 7 of appllca’non that “the

very fact that the present fense “is” is used would mean that the refe{ence o
fs to the prbcédure which will be followed as and Whén the CAG report is
ready” is self ',contradictory and. totally false. If referencé' was to the
procedure that would. have been follbw'ed,, the correct tense would_'have.

been ‘will' or ‘would' or any.variation thereof. The govemmer'it'qmte dea'rly, o

risled the court It is unknown as to whit other false averments in the note o
the Hon'ble Court has relied upon.
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- () Further CAG is an independent constitutional body accountable only to - |

the parliament and not under the control of the gowemment Even to say as. -
a matter of fact that the CAG would in every case redact” a report is -
untrue, The CAG shares its draft report with the department concerned.to .

- seek their views which may. or may not be incorporated in the-final report. -

The department concerned cannot dictate to CAG what should or should
not be redacted. Hrstorzcaliy, CAG has alwags placed its final report as is . .
before the PAC. Pricing which is the sine qua non of the audit has never ,

been redacted by the CAG. Therefore, the government has no au’chorrty to__ '
claim as a ‘matter of fact that the CAG sf nal report would be redacted.

{g) The finat CAG report is placed as is for the consrderatson of PAC Which

may or may not chodse fo examine it. Again, if PAC chooses to examme .
‘the report whether or net to redaﬂt the report is at the dlscretlon of PAC and h

not son“ethtng that the government can claim as @ matter of fact.

(h) The government has blatantly misied the Hon'ble Court and the Hon'ble
Court has grossly erred in placing reliance on false averrnents in the note
not even supported by an affidavit. The entire judgemem is based on
disputed questions of facts in reSpect of which an mvestrgatron needs 1o be..
done. As the Judgement is based on ewdently false averments in the note'

. hot shared with the petifioners, on that -ground alone the- entire Judgement_

ought to be not just reviewed l;:u’r recalled.

4.3. Rerrcnce Industries of Mr Mukesh Ambam confused with Rehance o
!nfrasrructure of Mr. Anif Ambam

{a) The impugned judgement relyir}g on the goverrlment’s;'notes_ g'rbs-ély-_
errs in confusing Reliance Industries of which Mr. Mukesh Ambani is'the' g
chairman with that of Reliance lnfrastructure of which Mr, Anil Ambam isthe

~chairman. While reviewing the selection of indian offset Partnet, Pera 32, -

states, “It Is no doubt true thar the comparny, Reliance Aerosfrucfure Lid.,

has come into-being in the recent past, but the press re!ease suggests that . $

there was possibly an atrangement between the parenr Refrance company |
and Dassauit starting from the year.2012."

. (0) Mr. Anil Ambani's Reliance Infrastructure is the parent company oa‘"-,’ )
* Reliance Aerostructure Lid. (beneficiary of the offset contract), Thereisno . /.

possibility of -any arrangement -between Reliance [nfrastrusture with
Dassault Aviation in 2012. As specifically pointed out in the petition in para

WL



56, “Mr. Ambani's first foray into the defence sector was on, 22nd of
December, 2014", when Reliance Infrastructure incorporated Relffance
Defence Techndiogies Pvt Ltd. and Reliance Defence and Aerospace PVL,
Ltd. This is apparent from the balance shiset of Reliance Infrastructure that
was anhexed as Annexure P38 {o the pqtition and is on record.

4.4. Erroneous recording that Air Foice Officers answered questions as
regarcls decfsion making prdcess and pricing: | | _
(a) That the judgement in.Para 22, Irecords' that, “We have also had the -
benefit of interacting with 'sem'or'Afr'Force' Officers who answered Court

queries -in respect of. different aspects, :pcludmg that of the acquisition '

process and pricing”.

(b) That during the heating in the open cour_t, the-,AifForce Officers were ;
questioned by the Hon'ble Court as regards the fast. induiction of fighter
sircrafts into the Air Force, o which it was answered that Sukhoi & Tejas
(both manufactured in india by HALY were being inducted ’cbntinu'qu-siy. -
S:ulosequ.eantly,i the Hon'ble Court inquired as to which generation would the
cancernied Alr Force Officer place those aifcra,fts and aléo Rafales. It is
humbly submiﬁed that this was not pertinent as none of the p‘etitioheré had

. sought to chai.{..gnge the need for Rafale ai‘rcrafts/advanpeﬁ fighter eiircrafts.

or the quality of the airerafls. |

(¢} It is most humbly submitted ti‘iat rfo guestion was asked to or answered
by the Alr Force Officers as regards the decision making process or pri.cing'

o as regards 36 R.afalle aircrafts in the open court.

5. Relfance on fagts in government'’s no{‘es that are coat[adlgfed by mgter;a

. onrecor f hasri’t heen of srdered

'5_.1.' Errongous reliance on averment that process for Withdrawaf of RFP

was initiated in March of 2015:

The judgment fecerds in Para 3 that "A process of Wfthdrawal of the
Request for Proposal in relation-to the 126 MMRCA was mttrated in March
2015." Further, para 22 notes, “If is also a fact that the long negoﬂatlons for
procurement of 126 MMRCAS have ot produced any result, and merely "

conjecturing that the initial RFP could have resuited in a contract s of no | |
use. The hard fact is that not on)y was t/jze contract not corming foith biit the
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negotiations had. come: practically fo an end, resuffmg in a reca H of the

RFP." The Hor'ble Courthas accepted the said averment in government's |

note without con5|der|ng or dealmg thh the followmg facts on record that ;
- directly dispute this averment

(a) That even on 25th of March, 2015, CEO of Dassault, Mr. Eric Trappier

stated In the presence of the IAF Chief & HAL Chalrman, "you.can fmagme '
my great satisfaction to hear from HAL Chairman that we are in

aggreement for the responslbfhtres sharmg strongiz ngg eve that contract
finalisation and ire would come very soon.” It Is apparent that the

said statement questzons the claim that process for withdrawal of RFP as _
" regards 126 aircrafts had been initiated in March of 2015 or that the -

negotlattons had practically come tg'an. end. Sald statement wa_s on record |
in Annexure P6.of the petrtlon -

{b) Even the assumption that the process of thhdrawat had bagun between -
- 25ih of March & 31st of March of 2015 § is belied by the official statement of ..
India's Foreign Secretary on 8th of April, 2015, which stated, “In ferms. of

| Rdfaie my understanding /s that there are discussions under way between .

the French company, our Mm;stry of Defence, the HAL which is involved in
this. These are ongoing discussions. These are very technical, defailed: -
- discussions. We do hot mix up leadershfp lovel visits with deep details of
orgomg czaferce contracts. That is on a dtfferent track. A leadership wsrt
asuaﬂy looks at b:g picture fssues even i the security ﬁefd Sazd statement :
was on, record i in Annexure P? of the petition.

-Both these facts requlre to be investigated and- mere rehance on
governments averment in a note not even supported by an affidavit is
BTorieous. | o

5.2. Erronsous. re!:ance on averment that the deal had run.into rough -
weather on account of | tssues betwean HAL & Dassault

(&) Para 18 relies on governments averments in th.e note and states thét,-,'
“As far as the endeavour to procure 126 fightér aircrafts is concerned, it
has been stated that the contract negtoft.ettronQ could not be concfuded mter -
- alia, on account of unresolved issues between the OEM and HAL. These |
have been set out: as under; (i) Man Hours that wouild be .requ;red, to
pfoduce the alrcraft in lndfa:_HA‘Lf-requfred 2.7 times higher ManHours
compared to the‘,Frencb side for the manufacture of Rafale aireraft i:n'trt_dia;'
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(ii) Dassault Aviation as the seller was required to. undertake necessary

contractual obligation for 126- aircraft (18 direct flyaway and 108 éir"craff,' :
manufactured in indfa) as per RFRP reqwrements [ssues relafed fo _

contractual obligation and responsibility for 108 aircraft manafaotured in. o

fndla cou!d not be resolved.”

(b) Said averment has been relsed upon without crlttcally exammmg the'_ |

~ aforementioned statements of the CEO of Dassault.on. 25th of March,

2015, and Foreign Secretary oft 8th of April, 2013. Mereover the coutt has_
erred in not considering or deahng with the following facts on record

{¢) That on 3rd of March, 2014, a Work Share agreement had been eugned
between HAL & Dassault Aviation under which they were to be responsxble

for 70% & 30% of the work Irespecuvety for the 108 alrcrafts to be made in -

indie.. Said fact was brought on record in Arinexure P5 of the pefition.

' (d)That this was further confirmed by the former chairman of HAL, T.-

Suvarana Raju who was the lead negotlator for the original deal. He had

gven asked the government to put the files in the publso domain disputing - .

that the reason for cancellation of the deal was HAL He had stated, / was
the leader of the technical team for five years, and everythmg had beeri
sorted out...Dassault and HAL had signed the mutual work-share contract |

anhd g ven it to. the government. Why don’t you, ask the govemmeﬁf to pu; : . -
- the ﬁles out in public? The files w;ll telf you everyfhmg

Mr. Raju's statement was placed on - record by the pe‘utloners v
ANNEXURE P37 of the petition. These facts highlight the need for an. ..
investigation by the CBI and thie Hor'ble Court erred in judicially reviewing -
ihe contract without the beneﬂt of an mvestigatlon/report on these dispisted
questions of facts, L '

8. -Error in not consrdermg ngrer af facts tnat rg;ge gemnsnt ;sgues

8.1.. Ex Post facto AON: The primary. conten‘uon of the pe'ttioners was that -

due procedures as mandated by Defence Proourement Proceciures were |

not followed when it was annnunced on 10th of April, 2015, that as partofa -

new procurement. 36 alrcrafts would - be purchased On the basis of a
Statement of Case that is prepared by the IAF, Services Head Quarters, the
Defence ACQUISIthh Council. (DAC) grants the Acceptance of NeceSS|ty

(ACN) that determines the quant ty of aircrafts to be-procured and whether'_ s
" the mode of procurement should be to purchase all requisite quantities

specified from a forsign vendor or whether some should be procured in a
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iy away' condition and rest be manuféctured in India. The govemmen‘z has’
itself admitted that the AON granted in June_of Zooqfspeczfled the quan’aues_
to be procured as 126 with 18 to. be procured in a fly away’ condition from’
crance & the rest to be manufactured by HAL in India with. Transfer. of
Technology. The govemmen'c has aiso admitted that on 10th of Aprﬂ 2015, :

- when the announcement was made to procure 36 alrcrafts mste,ad of 126 .

“and Make in India by HAL undet’ Transfer of Technology was 5ettrsoned o

thers was no. Acceptance of Necess:ty authonsmg the Prime Minister's
delegation to commit to such terms. The petitioners had pointed aut and

the governments own note admits that an ex post facto AON was granted .'

only on 13th of May, 2015. A fact that Is recorded in the: Judgement also o

The Hor’ bie Court has erred in not deahng with the fundamental issue as to
who decided on 10th of April, 2015, 10 change the- parameters set out in the

AON granted in June of 2007-and on what basis. No- materlal has been- - o

brought on record by the government to show that the IAF sought for,-'-' |
raduction of the quantities; Without going into this fundameéntal 1ssue the

impugned judgement errs in holding that the ‘decision making process’ was,
“broadly” in ecqbrdance with thé Defence Procurement Procedures.

6.2. Sovekeign Guarantee: Pé‘ii‘ioners' had brought .on record: that the -

_ Ministry of Law & Justice had objected to the fact that though the Defenoe .

Proourement Procedures required it, there was no Sovereign Guarantee’ by

France in the Inter Governmental Agreement. The. said objechon had been-- . ‘
“overruled by the Cabinet Commtttee on Securtty itself; The lmpugned o

judgment records. this averment_of the patltioners herein in Para 20, but |
does not address the same. The impugned judgement records in'Pai'a'ZZ ‘-

that, “We are satisfied that there is no occasion to really doubl the process, .
and even if minor deviations have occurred, that would not result in. e;ther;. .

setting aside the confract or requ;rmg a detarled scrutiny by the Court” 1t is L
clear that the Hon'ble Court feit oonstrazned by its JUdIClal powers to réwew L
the contract under Article 32 qua the prayers of other petxtloners However,.

it was erroneous for the How'ble Court to describe the absence of .'

Sovereign Guarantes as a “minor deviation”. Whether it was Zmi_nor- of major” -
and for what reason wés such a deviatibn made would more appropria-tély -
have been a subject matter Tor the CBI to investigate into as was the prayer | .
of the petmoners Similarty, on what grounds the Law Mmistrys obj ectson to .
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seat of arbitration being outside India was overruled was also a subject -
matter that could have been dealt with by an investigation by CBI. -

- 8.3 Obfectiohs in INT to increase fn wbenchmark prf'ce; from 5,2 billion fo -
. 8.2 billion euros: The Judgment errs in not considering that 3. expert
" members of the indian Negotiating Team {INT) had speolflcally objected to -
: mcreasmg the benchmark price from 5.2 biliion Euros to 8.2 billion Euros

As pomted out in the petition (Paras 65 & 66 of the petltlon relying on '-.
Annexes 46 & 47) the 5.2 billion Euro benchmark price was dlscovered by -
an expert member of INT, Mr. M.F._Smgh, who was Prmcipal Ad\»‘lSOt’ (Cost).

after taking in’toiaccount all factors. The decision to arbitrerily increase the

benchmark price was objected' to by Mr M,P. Singh, Sh. Rajeev Vetma, .

then Joint Secretary (Air) and S'h..ARI.S:uIe, then Finahce_Manager' (AIr), '

Whether the said arbitrary increase i benchmark price that hais allegediy . -

resulted in a loss to government against pubfic interest was justified ar';d'
whether or not it would be a fit case for prosecution under Section A3(1)(d)
of Prevention of Corruption Act was for the CBI to determine after.
investigating into the circumstances in wHi.ch thé benchmai*k pribe was -
increased. The Hon'ble Court erred innof considering this fact and ordefing
the CBI to register an FIR and- m\fest|gate whether ar not said mcrease in |
benchmark price was ma!a fide asa teged by the petmOners _

6.4. Se{ecffon of Indian Offset Far‘ner

(@) The impugned judgement errs in not at all consndermg that Re!iance
Aerostructure Ltd {RAL). {beneﬂmary of the offset contract) was mehgibie _to o
be chosen as an offset partner. As pointed out in Para 52 of tﬁe. petition,
Clause 4,1. of Offset Guidelines states that, “Indian enterptises and

" institutions and establishments -engaged in_the manufactiire_of ei.r'q;'bfe

products and/or provision of eligible services, including DRDO, ére refeired
o as the Indian Offset partﬁer (10P), ”"Pei‘it?o'nnrs placed material on record
in the form of Annual Statements of RALS parent company, Reliance |
infrastructure Lid., whloh shows that itwas not engaged in the manufacture h
of eligible oroducts or services. The 1mpugned }udgement ers. in ot |

: cons&d.enng and dealing with this averment. How can & company that is

.mellgible under. Clause 4.1, be chosen as an offset partner is somethmg for

the CBlto mvest:gate
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{b) The |mpughed judgement does not deal with Clause 4. 2 of the Offset
Guidelines that states“The IOF shall besides any other regulations m h

force, also compl

with the guidel] es/licensing re
the DIPP as appficable.” Petitioners had placed material on record (paras
53 & 54 of petition) to show that RAL was in violation of the I?cen;se that - .

uirements stipulafed by .'

. was granted to it in June of 2016, which was specifi'cally‘ for “Manufacture .

and Upgrade of Airplanes and ‘Helicopters Specially Designed for Military. o
Application”, and whereas It entered into a Joint Venture with Dassault
Aviation to manufacture parts for a civilian aircraft under that same licence. .

This fact on record has also not been dealt w1th in the tmpugned ;udgemant
& merits mveshgatmn ‘

(c) As regards selection of indian Offs'et.Partner, impugned j.udgement e'rr.s" '
in holding in para 32 that, “the commertial arrangement, in bur view, itself-
does not assign -any rols to the indian Govemment -at-this stage, with.

respect to the engagement of the IOP. Such matter is seemmgfy feft to the .

commercial decision of Dassault. That is the reason why it has been stated K
that the role of the Indlan Government. would start only when the vendor/

OEM submits. a formal - proposal, i the prescribed- manner mdlcatmg

~ details of IOPs and products for offset dfscharge Said observat:on is -
erroneous given thatlas required under Ciause 2.4, of Offset GUIdetm.e_s__ -
and as admitted by the government and recorded in the judgement, the .

offset contract was signed simuftaneous}y ‘with the main procurement =

contract on 23rd of September, 2016, Per Clause 7.2 of Offset Guidelines, -
the Offset Contract is only s‘ig-ned after the Technical Oﬁset Prdpo;éa[ and .
Commercial ‘Offset Proposal that are required to be sl;bzﬁitted prior to
signing of the Offset Confract as’*e approved by the Raskha Mantrl. 1t stetes,-
“The technical and commercial offset pf oposals sf'fouid be submitted in two
separate sealed covers to, the Techmca! Menager of Acqws;z‘;on Wing. " Per |

- Clause 8. 4 “The Commercial Offset-QOffer will contam the dafaded offer--..‘ -

specifving the value of the offsat components, with a breakdown of z‘he
detalls, phasing, indjan Qffset Partners.” Both the proposals were req-u‘wec_i _
to be submitted prior to signing of the contract on 23rd of September, 201 G
_ and were reduired to be apprc:a}ed'by the Raskha Man{fi The requirements =

for submitting the Commerciat Offset Offer were detalled in Annéxure 1l to | _
Appendix D of DPP which stated,

“Note: Vendor to provide fodomng aiong with commercial offset offer C
. «(a) Unaartakana that IOP is"an eligible offset - pariner ds per'."’, :




app!;cabfe gwdehnes : | q o
© (6)Company profﬂe of lGP/agency

{¢) Details with values. of- the proposed offset mc!udmg detalls of -
- Tler-1 sub- contractors, if any. ' o

(d) Letter of iOP/agency confirming acoentance of the offset project in

'case of difect purchase or investment.”

Clause 8.6 required that all offset proposals had to be approved by the
RakshaMantrl, 1t stated,"All Offset nronosals will_be processed by the

Acquisition Menager and a ggroved Qg RakshaManm, regardless of the;r .
vaiue.”

{(d) It is apparent that notwnhstandlng the retrospectwe amendment to the’

Clause desling with Technical Offset Proposal, the Commercial Oﬁset L

. Proposal, requred the dlsclosure of the indian- Offset Partner and was
required to be approved by the Raksha Mantri prior to signing. of Offset
Contract. Whtie Dassault may have had the option of choosing the offset

partner, the offset partner was requlred to be approved by the Raskha
“Mantri. The judgement refies on-the govemments averment that details of

Indian Offset Partner were not: made available to it by Dassault. ThlS o
averment in a note that has rrus}ed the Hon' ble Court on vanous ‘other

counts, even n‘ true, would require an investlganon by CBl.as to how when

Dassault failed to dlSC 088 the indlan Offset Partner as required in s ©

Commercial - Offset Proposal, did’ “the Raksha Mantrs approve the
| Commerc&al Offset Proposal and whether such approval was ma!aﬁde

{8) The judgement &rrs in relying on the gavemment 5 averment |n the note -
to hold in Para 32 that, “There has been a categorical denial, from avery
“side, of the interview given by the former French President seeking fo | _.
suggest that it is the Indian Government which had given no opt;on to the_

French.” The French Pres;dent himself has not denied the mterwew HMe .-

had stated to MediaPart on 21 .(_39"20'{8 that, “We didn’t have any say in this
matter.. It is the Indian governmant which had. proposed this service group,
and Dassault who negotiated wsfh Ambani. We didn’t have-the choice, we -
took the interlocutor who was given to us.” He had reiterated on 23.09.2018
~ that, Mr. Anil Ambani was suggested to the French as, "vart of the new"'
formula of the Indian Govemmeﬁt ‘Both statements. were on record in

Annexes P19 & P20 of the peﬂt;on That the government of India, Dassault A

& Mr. Ambani would deny the statement as it a:rectly proves their own .' '
complicity is not surprising. - - '



(fy In. dlscountmg the French: Preszdent’s statement, the |mpugned

judgement does not consmﬁer further corroboratlve evidence of Dassault's

. ofﬁual press release which states that, DRAL —the joint venture between -

Reliance and Dassault— was created in- Aprit of 2015 ntself Sa;d press .

 release was placed on record by petmoners in Annexure P24.

(g) Further corroporative ewdence in the form of intérnal’ papeis of
Dassault’s trade unions. Wthh showed tha; they were told that agreeing to .
set up a Joint Venture w;th Mr. Ambani's company was fmperatrve and ,

mandatory” for Dassault and a “trade off’ o secure the' contract for 36 '

fighter aarcrafts was also not considered or dealt with, A |eport on the game. -
was annexed as Annexure P22 of the petmon ' ' '

- (h) Further, a contemporaneous news report of 17.04. 2015 in the French -

TTU Online: Strategic & Defence Newsletter had stated (The new deal)

"At the po!wca! Ieve! is for Narendra Mod: to demonstrate that Ind:a

sa reliable partner and reefﬁm? his. aufhonty .and at the same fime, "

he (is) devoted to the rise to power of the private consortium Reliance -

 Ambani fam;ly, one of his main financial suppod(ers) {whom) he,l
would like fo see play a greater rofe in the defence ma’ustry " The sa1d'
report was on record in Annexure P23 of the petition.

All these facts together prima facie cast a doubt on the selectton of Mr, o
Ambani's RAL &s an offset partner and are reqwred to bé znvestlgated by .- '

. the CBL.

7. Other facts on reco_erha require conszderatzon

7.1. Defence Minister was not consu]ted That the then Defence Mmlsier :
Mr, Parrikar, was not officially consuited as regards the procurement for 36 .

. aircrafts. Three days after the deal Manohar F’amkar made at clear. to

Doordarshan on 13th of Apl‘ll 2015, that, “Mod;«;; took the dec:s:on lback ff

up.” Elaborating to' NDTV, he described the decision as,‘the outcome  of
' discussfons between the Prime ‘Minister [of India] and the President of

France.” Sald statements are on record in Annexure P21 of the petition.
7.2. Privilege had not been claiméd as regard bric.ing gri earlier. occasions: ,
That on earlier occasions, notwithstanding the secrecy agreement of 2008, - .

the cost of defence and aerc Space | equipmen‘c have been disclosed. tc_;

Parliament and privilege was never claimed even when the procuremant o
was from the same French compames as in this case. For instance, in the



granted to RAL wit'hin ten weeks of its application being: made on 16th df .

- June, 2015, As was evident from the halance sheet of RIL for years ending

2016, 2017, & 2018, no investment was made by RIL into RAL for the -
purpese of commenging production. The only asset of RAL in all. these
vears was the value of the !and that it had gotten at a throw away value of .

Rs 63 Crores ‘for 289 acies, from govemment of Maharashtra. It was T

,.ewdent that RAL was sittmg on the land as its sole purpose of crea’non Was L

{0 enter into a Joint Vemure wath Dassault Aviation. Annual Statements of '_

Dassau\t showed that after the Creatlon of the Jomt Venture it was . ¢

Dassault Aviation that hegan investing into the joint venture i.e. DRAL

whereas Mr. Ambani's made no investment wnatsoever into DRAL even"

| | though he was the majority partner Paras 47 to 58 of the petition dealt wfth . :

the illagitimacy of RAL as a credible offset partner. All this was qu&t apart T

~from the fact tHat Mr. Amban!s Rellanée group was and is knee. deep ln-.' .
debt and that the only defence reiated company that they had dcquired that o

ls Reliance Defence & Naval Ehgmeermg was taken fo msoivency
proceedings within three years of Mr. Ambani's acquisition and it had failed
to defiver the orders for Naval Offshore Patrol Vessels to the lndzan Navyl"
" on time and said order was long oyerdue. '

-(Il) Subsequent Information |

8, That the 'following informatlon 'ha's come 1o light subséquent to the
jljdgerrient being reserved on 14.11.2018 and was not within the knOW':iedge.
of the petitioners despite ali due dlltgenoe at the time of filing of the petition
up untit the date of final hearmg and reservatron of judgement: -

8.1. Subsequenr information regard:rg strong ob;ect;ons Wn‘hm tha Indian :
Negofrarmg Team (INT):

{a) The judgement rehes and reproduces . coniemv of the note on the
" decision making process that was submitted to the Hon' ble Court,’ In para’ |
19 of the judgement, it is stated, “An INT was constituted fo 'negoﬁate 'the;. :
terms and condifions, which commenced -in May 2015 and continued. tilf
April 2016, In this period of time, a total of 74 meefmgs were held, including :

48 internal INT meetings and 26 exfemaf INT meetmgs with the French‘ o

side. It is tfie case of the offfcral respondents that ths INT compfaaed its |
negotiations and arrived at better terms relating to. pnce de!:very and-

mamfenance as compared tothe MMRCA offer of Dassault Thrs was-
further processe d for inter-ministerial consu!tat;ons and the approval of the |
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Press Release that it issued on 26th of "vlaroh 2012, regardmg the:
¢ Upgradaﬂon of Mirage Alrcraft,” the Ministry of: Defence had stated '

“Contracts have been signed with M/s Thales, France and M/s.

Dassault Aviation, France, aiong ‘with .M/s Hindustan Aeronaut;cs

Limited (HAL) for upgrace of the Mirage 2000 aircrait of the Indian Air . |

Force (JAF). A contract has also been s;gned with M/s MBDA,; France, .
for procurement of air-to-air missiles for the fz/:rage 2000 aircraft. The
cost of the contract for upgrade of the Mrrage 2000 w:th M/s Thales
and &/s Dassault Aviation is Euro 1 470 Mu‘hon while the cost of the ~
- eontract with M/s HAL is Rs. 2020 crore, Tha cost of the contract for
procurement of the missiles from M/s MBDA France, rs Euro e
958,980,822. 44 " '

Said fact weison reccrd in AI\NEXURE P43 of the petl'{lOﬂ

7.3. Rellance group paid 1.48 m;!hon Euros to Mr Ho!fandes partners
venture: That on 24th of January, 2016, Mr. Ambani’s Reliance

| Entertamment announiced an investment in President Hollande's pariner,

Julie Gayet's, French film fhrough’ her company Rouge international.

Payments to the tune of 1.48 mllhon Euros were eventuaily made. Just two
days theraafter, on 26th of January, 2016 Prime Minister and Mr. Hollande .
sxgned a Memorandum of Understancjmg for the 36 Raféle axrcrafts The .
judgement errs in fot ccnmdermg ‘whether this mvestment was prima: facrs
a quid pro quo requlting an mvesngaﬂon by the CBL. Said fact was on
cecord in Annexes P26 and P27 of the petition.

7.4, RAL was not & iegftfmate offset partnes: That the petitioner. had placed
on record that RAL was not a legtttmate offsat partner capabte of credibly .

rendering any setvices 10 Dassamf A\fzatxon in exchartge for receiving

undue benefits worth thousands of crores of Rupees through its selectlon N

as offset partner. It had been shown that within a few weeks of the
announcement comm;tttng india to0 purchase 36 aircrafts in fly away’
condition from France, mare than half a dozen defence related compames '
were mcorporated by Reitance Infrastructure  group. Many of 'these
companies were merely on paper and were granled en masse ficenses. for
varied defence related products simultaneously on 22nd of June, 2016.
Further, it was shown that even three years after incorporation, none of'
these companies had begun any production and Mr. Ambani's Reliance
infrastructure Lid. (RiL) made neghglbte investments in these compames
The-only. asset that.Mr. Ambani's con:pany had weas the land that was
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cCs was aiso obtained, final fy, resultmg in s;gmng of the agreement Thrs ;
was In conform;ty with the process as per para 72 of DPP 2013
(p) Para 72 of DPP, 2013 states, "In cases of large value acqws:tfon

especially that requiring product support over-a long period of fime, itmay
be adwsabie to enter info a sepamz‘e Intet Govemment Agreement (Jf not

afready covered under an umbrella agreﬂment covermg all cases) with- the . .

Govt of the country from which the equment fs proposed to be procured.
after the requisite inter ministerial consultation. Such an Inter Governmental

Agresment is exoected to safeauard tha interests of the Govt of: IndLa and :

shauld_also_provide for assrstance of the foreign Govi in case the

~ confract(s) runs into an unforeseen Drobfem Whereas, the judgement has . . |

rened on the governments averments in the note to hold that that it was the
lndlan Negotiating Team that completed negotzations further facts have
come to light showing that this was not the case -as there was ma}or |

abjections by expert members within the !’\ZT over several issues. It was the, .

Cabinet Committee on Security which in a highly. upusual manner over-
rode the objections of experts within the INT on several major issues and
 failed to safeguard the interests of the Government of. India and did not’ .
provide for assistance of the foreign government in case the contract runs'
into unforeseen problems. . ‘ B '

- {e) Caravan has reported that the govemment has failed to: dfsclose to the' '
Hon'ble Court these objections of experts within the INT. These object;ons
are important because in Para 26 of the }udgement the Hon'ble Court has

stated that, "We have examined aiosefy the price details and comparfson of -

~ the prices of the basic aircraft along with escalation oosts as under the

original- RFP as well as under the IGA. We have also gone through z‘he‘
‘explanatory noz‘e on the costing, ftem wise. Suffice it to say that as perthe
_ price details, the official, respondenfs claim there is a commeraai
advantage in the purchase of 36 Rafa!e a;rcraﬁs The official respondents _
have claimed .that ihere are certain hetter term in IGA qua the
maintenance and weapon package.” The' report of Caravan shows thét the.

Hon'ble Cpurt has relied on and been misied.by the comparison on:pricing,'
maintenance, & weapons package rehdering-‘the judgement liable to be set

aside. The report in Caravan dated 25.10.2018 states, - | "

“1. “The benchmarked price of €5.2 bilfion was foo Jow as compéréd

to the final negotiated price of 7.89 ba euros and s, the rsasonab!hty o
~ of the price was in quest:on '



The dissenfing officers raised concerns that the Pew price, at over .
€2.5 billion higher than the orie first suggested by Smgh Was
unreasonably high. ' '

“No Advance & Performance Bank Guaranice has been obtained -~

from Dassault Aviation and the advance paymem‘s made prior to
delivery are not secured

| The lndren govemment agreed to pay massive sums to Dassault

Aviation, the manufacturer of the Rafale, in advance of deliveries, but

did not obtain any financial security from either the French
government or Dassault that it couid encesh in case of a breach of
contract, Such securities are a standard part of defence-procurement -

deals, In purchases dfrectiy from a manufacturer the manufacturer -

~puts up the security. In government- tc«govemment deals where @

sove reign government stands in as the guarantor, the sec:unty isput
up by the foreign government Indla makes exceptrons in deals with B

‘Russia and the United States, whose laws channel all forergn'f S

defence sales through. official channels, and whose governm_ente '-
make themselves liable-for fafiure to deliver as promised. As reported
earlier by The Caravan, France does not have such provisions. The-
lack of a guarantee from the French. g,overn'meh’r m"eari_'s that '-tlhe'-:"

- Rafale deal does not satisfy the condiﬁcn‘s of a -governmeht-tc}--'- |
‘government deal, even though the Modi government has describédit

as sueh,

3. “The delivery schedu e of 36 R’afa!e !GA was not better fhan that of .
126 MMRCA bid.”

4. “The Maintenance Terms and Conditions including PBG - .

(Peﬁormence Based Guarantee) of 36 R’afaie IGA was not better,-
than that of 126 MMRCA bid.” |

Under the Co_ngress-ied administration that prece,dedfthe 'Mod,i.'l
government, Dassault Aviation won a competitive tender {6 supply’ |
India with 126 “medium mutti-role combat aircraft,” or MMRCASs: The - |

- Modi goverhment inherited and screpped ‘the negotiations to
purchase 126 Rafales under thg tender, to make way for an-“inter- S
| govemmental agreement,” or IGA, to purchase just 36 Rafales

mstead Numerous - officials, including the - chref of the indran A|r ‘
Force, have since claimed that the 36-jet deal offers faster del_rveryl.; '

~and better conditions than the scrapped 126-jet'pur¢hase could. The '
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dissenting offzce*s of the negoﬂatmg teém did no%(nd this to be so. -. |
With both these ob;ecnons ‘the DAC set them aside and the €CS

ratified its decision..

5. “The IGA Clauses ano Articles of the A;rcraft and Weapon Suppl’y
Protocols be alignet/ modifi ied With the recommendarrons of Ministry

" of Law & Justice (MOLJ).”

As reported earher by ‘The Caravan the faw mtnlstry ob;ected to .
many features of the 36-Rafale purchase when the deal W&lS‘
forwarded 1o it for requisite legal vetting. These concerns were
ignored In the final deel, wHich the CCS sanctioned with the =

Knowledge that the law ministry's oblectlons were still outstandmg o
Ajit Doval, the national - security advisor, was part of ‘the indlan
Contmgent that agreed to a “*oint document’ with the French side that .' '

overlooked the legal red fiags, and that' effect;voly blocked any future
attempts to address them. The national security. advisor has no legal

~ standing to participate in acquisition negctxdtaons in its subm[ssmns-

to the Supreme Court, ’rhe govemment omitted the fact of Dova!s '
involvement, : P .

. “The 20% discount offer-of; EADS in 126 MMRCA tender was -
fgnored The INT shouid fake EADS quote for 36 Rafafe dehvery-
equivalent and then compare. prfces

The Eurofighter Typhoon, manufactured by the European Aeronautlc o

Defenice and Space Company, or EADS, was the only jet other than -
the Rafale to pass techiical trials for the MMRCA tendet. Dassault -
Was'subsequenﬂy awarded the terider over EADS when it bid a lower
orice for supplying 126 jets, Afterwards, EADS offered a 20.-per¢en‘t-l

. discount on its quoted price in thé'hope of undercutting 'Dassadit but-

the Indian govemment stood by tts dec;smn The: dissenting members:

- of the negottation team now Wanted o use the price of 36 discounted L

Eurofighters as a point of comparison to the price bemg considered "
for 36 Rafales. The other four members. .argued that EADS's
discounted price was mvalid'as it was unsolicited and made after the
bidding process was closed, thus violating procurement prooedure.
The ‘price of each aircraft under the final. Rafale  deal was far in
excess of the per-aircraft rate offered by Dassault under the MMRCA
process, | o I'

7. “The cost of india Speaific Enhancerment (ISE) was foo high.”
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The indian govemment has repeatedly claimed that the Rafaies .
purchased under the 36- -jet deal wil include "‘lnd:a—specmc |
enhancements The three. dissenting officers raised concerns thai,
the cost for these wWas too high. Thé cother four members held that the |

cost was “non- recurrmg, tand that it was “not aﬁected by the number |

of aircraft purchased.” They also sald that the MMRCA deal included

india-specific enhancements as well. The DAC and CCS backed. the

four members' position. The average cost of india- specmc'.

enhancements for each jet in the fmal Raraie deal was much higher

than that under the MMRCA tender..

8. “Dassauit will not be able to {unc{ear word] the debvenes as perl :
IGA due. o 1fs ongomg contracrs w,fh French. forces, Egypt and,
[Qatar] ? ' L |
The dissentmg officers ratsed doncerns that Dassault wou\d nét be
able to deliver 36 Rafales to lnd&a under the agreed schedu%e as. 1tl
already ‘had confracts fo. provide the jets 10 the French armed forces
as well as Egypt and Qatar. The DAC agreed with the four ofher

‘officers, and the CCS ratified its dems:on

9. Dassaufts financial position is not sound as per its pubfrshed |

' financlal results. So, n may rot be able to deliver the 36 Rafale
- aircraft.”

The three ofﬂcers beheved that Dc.ssaults financial health did ot
inspire trust. As reported garfisr by The Calavan the French-

- government transferred jts obli gatlons under the ' mter-govemmentai

agreement’ to private manufacturers . mcludmg Dassault, ‘and mdza :
falled to secure any. legaiiy enforceable guarantee of delivery from the -
manufactures. The Indian govemment has no legal of fmanc;al

' protectxon if Dassault fails to de‘wer the 36 jets for any reason.

10. "As per the prices reflected in Dassault’s fmanc:al resufts, i hHS' |

sold Rafale at & ch_eaper raté to Qatar and Egypt as compared fo
india.” ' h‘ ' ' '

Dassault's fmanmal dlsciosures suggested to the three dtssentmg

officers that the Rafale was bemg soid to India-at a hsgher prlce« than

it had been to Egypt and Qafar. The four other officers disagreed.
information available fo The Caravan indicates that Dassault had

claimed that its fmanmalldlsclos.ures were heing mtsmterpretedl_ and -
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that the French government had Sald in Wrrtmg that India was bemg-
offered the Rafale at a lower price than the other countries: The DAC

sided with the four oﬁicers to set th%s objection asuie and the CCS
backed its decision.” '

A copy of the report in Caravan dated 25.12. 2018 [ annexed as Annexuve '

2'__ at Pages éSto 5

{d) 1t is apparent that material mformation has been withheld from the'-_ o

“on'ble Court on several issues and: on the aspect of pricing the Hon' bie.. T

Court has been misled by disputed avermen’{s in the governmen’cs note

8.2. SubAsequent information regarc‘ing pojitical decision to walve off
sovereign guarantee. _ '

fa) The petitioners had htghhghted that the Vtsmstry of Law & Justsce
(MOL&J) had objected to the Inter-Governmental Agreement departing from -
mandated condition in walving of the- requlrement for a Sovereigh .'
Guarantee from the French govermment. it has now been reported in’

Caravan that the -declsion to depart_from the réquirement of éovereign‘ o

guarantee and seat of arbltratmn was taken after ‘the unauthorised
intervention of the present Nationai Secutity Advisor (NSA), Mr. Ajith Doval
As recorded in a Ministry of Defence note, titled ‘Note 18, after the. -
objections raised by the MoL&J, Mr. Dovai wslted France on 12th & 13th of
January, 2016, along With Member Secretary of Indzan Negotlatmg Team
{INT} and d:scussed the issue of soversign guarantee and the seat of

 arbltration with the French. This would be an unguthorised interventionas it -
was the INT that was: authonsed by the Defence Acqu:sst;on ‘Council to‘ o

nego’uate the terms of the contract -as reqmred under the Defence -
Procurement Procedures. Another pertment fact that the government‘s note -
not supported by an affidavit omitted to ment;on The note-describes then . |
Defence Minister Manchar Parrikar's ruling that the. Frafich mmstence on

'prowdsng only a "Letter of Comfort” in ileu of sovereign guarantées should .

be considered by the CCS, taking into account the MEAs (Ministry of'
External Affairs) and NSA’S views on the subject. Effe,ctwely,, Mr. Parrikar's
decision _-took the authority for approving the said.déviation_out of the
purview of the Defence Acquisiﬁm Council. As the judgment of the 'Hon'-bi'e"- ,

- Court notes in para 18, Clause 75 of Defence Procurement Procedure
| states, ‘Any deviation from the prescnbed orocedure will be put up to DAC _
through DPB for approval’ it is apparent that on account of Mr, Dovais. |

B
!



unauthonsed ‘nterventzcn, on account of Mr. Parrikar's direction, the -
sensitive igsue as regards the absence of sovereign guarantee was faken
~out of the purview of expatts and __Jnstead, piaced befc_)re the Cabme‘t'l

Committee on Security all of wnose; members are part of the political
executive and whd decided to walve off sovereign guarantee from France
The lmponance of sovereign guarantee ls apparent from para 3. of Note -

18, that states,

‘it was considered essential that the proposed IGA rotains the
character of Govemmenf -to-Government Agreement for th:sl

procurement, As may be seon in Encl 13A, it was stated in out.

reference to Mok&J the core. elemeﬂts of G- to-G chatacter seem to
be: (i} The responsipility for the supply of equmenf ‘and re!ated..-l
mdustrlaf services and performance of the entire corxfract remams |

with the foreign Govemment (ii} Dfspute Resolution mechamsm at’_:' ; \

Govsrnment—to -Government ievef onty.”
{b) Business Stanoard has further reported, that,

“a key reason New Dethi sought sovereigh guaranfees was 1o .
prevent Paris from ever citing mtemat:onaf instruments, such as the

Arms Trade Treaty of 2013. (ATT) fo interrupt, modify or Cease '
delivery of the Rafale fighter at any stage...The ATT is-a multiateral -

treaty that regu!ates international trade in conveni;onal arms.. France _' -'
has signed the. ATT, but India has consrstentfy rejecred it s .
discriminatory. The ATT aliows Weapons exporting oountrfes to deny .

or cancel export permxss;ons at any stage i such an evenf the, L

treaty’s provisions relieve the exporting country and its defence |
_manafac*urers from any contracmal liability. On the other hand ¥

sovere:gn guarantee zs a pledge that supersedes the ATT. Had Parfs -

provided a sovereign guarantee in the Rafale ‘contract, it Woufd not |
have been-able fo cite the ATT to explain any !apse in ;ts execut:on

A copy of the report dated 186. 12 2018 m Caravan is marked and aﬂnexed

as AnnexureL&at Pages 6é to 3’1

‘A copy of the report dated 28.11,2018 1 in Busmess Standard | is marked. and_

‘annexed as Annexure& at Pagesl_ to 13

A copy of Ministry of Defence’s note titled, ‘Note 18 is merked ._and'

annexed as Annexuref_’_ at Pagesﬂ to ?_‘
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8.3. Subseguent infbrmaﬁon regarding polftical decision fo increase the
Benchmark Price:

(a) The petitioners had hlghughted that the benohmark price determined by :
the expert member, Mr. M.E. Singh, ‘Advigor (cost) was 5. 2 biflion euros.
The increase in benchmark price to 8.2 billion-euros was. also objected to,
by two-other experts in the INT who were Mr. Rajeev Verma, then Joint |
Secretary (Aif) and Mr. A, R. Sule, then Finance Manaqer {Alf) It has now . _
been reported in the Caravan that .

“the mma! benchmark pr;ce for the Rafale deal was set at €5.2 billion
—E2.5 bilion less than the deal signed in 2016. In view of
 apprehensions that the deal would be unviable -at this” pnce the
Defence Acqu;s:tfon Councif, or DAC, headed by the defence minister
—«Manohar Pamkar at the ffmewprescrrbed a revised’ mechamsm for
pricing. Th@ method used for price rews:on was a o‘eparture from’
mandatory procedure. :The final pricing was_ raf:f:e_d b/ the Cabinet
- Commitiee for Security, headed by Prime Minister Narendra Modi
The report adds that, “finai pricing for the Rafale deal was directly -
approved and ratified by the prime minister on 24 August 2016,
overruling the pricing arrived at by the official who had the requisite
expertise and was first tasked to do the. job by the Modi gbvernm'ent
ftseff, The method used to arrive at the new benchmark was not in
keepmg with the. procedure set down in the Defence Procuremenf
Procedure 2013". 1t is further elaborated that “In this case, per the'

established norm, MP Singh, the adviser for cost on the INT, carried

 out the benchmarking process. Hé hased it on an evaluation of costs
from the bottom up—of the components that go into buzfdmg a Rafale
jet as well as all additional cosfs including research and development |
and India-specific enhancements. Singh set the benchmark price for
the 36 Jets at €5.2 billion. Tﬁe benchmark cost-Singh arrived at was
also endorsed by two other members of the INT: Rajeev Verma, -th'é
joint secretary and aoquisition manager (ai})' and Anil "Sule, rhé
finance manager (air). Together, Singh, Verma and ‘Sule were- ihe
three officers on the' INT with the greatest amount of expertise in
dea;mg with issues re!atmg to pﬂcmg | | |
(b) These new facts behﬂ the rote submitted by the government wherg it'l

had claimed that ail issues relatmg to Bricing were determinéd-‘by'the indian”
Negotiating Team. !t is also apparent that there were disagreefments that



are on record as regards the revision- in benchmark price to 8.2 bilﬁoﬁ

suros by relying on anew formula that mok into account the price quoted in
the earlier deal ¥ which wag erroneous 4s the earlier deal mcluded the gost of "
Transfer of Technology as well as costs of developmg the requtsﬁe yendor
network, plants & machineries in Indla for manufacturing of 108 aircrafts as’

was envisaged In the earlier dea‘ That when the experts within iNT o

disagreed on the revision in benchmark price, the call to increase it was

taken by the Cablnet Commxttee on Secunty (CCS) nong of whose .

members have any expettise in the sald matter. 1t is for an investigation to-

determine whether CCS's approval of the increase, in bénchmark price has :

~ caused a monetary loss to the gmernment against public interest and'

whether said act Would be prosecutab!e under seohon 13(d)(u) of .
Py even’uon of Corruption Act.:

Copy of report in Caravan dated 1442, 2018 is_marked and ahhexed as -

Annexuregét pagesﬂ_ togp_ | -

{o) Further, as regards the decision to mcrease the oenohmark pnce Mrl -
Sudhanshu Mohanty, former Controlier General of Defence Accounts and

also a former Financial Adviser (Defence Services) in the Ministry of
Defence who retired on May 31, 20186, has published an 1mportant articls .

pointing out that the demsmn to increase the henchmark price ’cakmg into

account the price |n the 126 azrcraft deat that riever materlahsed was
srroneous. He states, . '

“Another trounlmg rssue is of benchmarking, where Para 52'01; DPP-
2013 is relevant, It says: ‘Cases for which contracts have.earfier besn 8
signed and benchmark prices are available, the CNC [contract

negotiation commfffee] would arrive at the reasonab!e prrce taking -
into cansideration the escalation/ foreign exchange varfaffon facz‘or |

Smce there were no contracts on the item. s:gned ear[fer and hence .

no benchmark price was available, géing by media mformaz‘;on one |

wgnders how the benchmark pnrce was rewsed upward]y, by use’ of
an “aligned cost table” .

Para 47 of DPP 201 3 stfpu!ates that ‘the CNC would cany out aﬂ '

processes from . opemng of commercral b:ds il conc{usron of
contract”,

If there were dffferences of opinion on: benchmarkmg among
membefs of the CNC W;rh three crumaf members Jomf Secretary&'



Acquisition Managef; Finance Manager, and .Advisor (Cost) — who
had the relevant domain expertise on benchmarkfng, plumping for -

€5.2 billion while others sought enhancement to €8.2. billion based on
an “aligned cost table”, the datails doubﬂess metit scrutmy

~ {d) Mr. Mohanty has furthler highlighted. that it was erroneous to take into

consideration the price for the 126 airorafts deal Z:ha-t"nev_er'materiaeli'sed as .

that price was inclusive of costs- of Transfer of Technoiogy' and additional - . -

costs that the vendor would have. had to spend to materialise’

manufacturing in India. These would be costs that Dassault wou!d not mcur o

in the 36 aircraft deal, He stetes

‘The manufacturmg of 108 efrcraff whrch were pn oposed to be made
in Indla included the ToT and: l:cence production cost, pfus the.cost of
setting up the facility in India. This expend:ture was o be.amoriised

over the entire spectrum of 108 arrcrafr to be produced Thereafter- -
even the deprec:eted ve;’ue of the facility upon closure of this

production fine would heve a, residual value. Amettisation- in its .
classical sense is epphed o mteng:ble assets, When funds need fo
be invested for settmg up a pemcaffar facility that is quantfty-neutraf it
© is natural that the greater the number the betfer it is far the investor.

W;th the cost of such mvesfment deemed as mexorabfe because it zs

the irreducible minima, the h;gher the number, the lesser is the cost . |

per unit, since the mvestme:"f spreads across: a vwo’er spectrum, o

thereby whitling down the individual price. So, appomemng. .th;s""-
- expenditure over 36 uniis isn't the best way 10 arive. at the
 reasonable price fo benchhark. It's much too simplistic e'ce_}culaﬂon
- and it dossn't work that way”." S

(8) Mr. Mohanty has 'rurther brought out that the decision of the' Defence
Acquisition Council to referto the CCS the decision as regards the upward

revision in bencmark price when it could not agree on the same was
against the Allocation and Business Rules of the Government of India,
Further, such a practice had been depfeciated by the CAG in its audit
report on the ALgusta Westiand case- which is current!y also a subgect
matter of investigation by the CBi Mr Mohanty stated,

Gomg by media reports, the Derence Acquisition Council/ MoD d:d
not recommend the case as" eurhonsed by the A!Iocetron and

8usmess Ru;’es of the Governient of India, and ins tead referred it to
the Cabmet Committee on Seeum‘y (CCS) for taking g dems;on that



falls within its power (which it hes exemg'% other cases). But for
the Ministry of Finance to have égreed to refer it to the CCS fo'r -
decision-making is truly a puzzle. This is because the CAG m its. é_,u&i’z‘ o
~ report on the Ag&st‘a Westland case — the Report o‘fﬁ_thé Comptrofier
and Auditor General of indla on Aéqufsitfon of Helicopters for VVIPS;
Union Government Defence Services (Air :L“cﬁrce) No. 10 of 2013,
tabled before Parliament on August 13, 2013 ~ had observed that:
‘the MoF should have sither recommerded not r°commended or

recommernided-with conditions the. propos,af-as MoF -prov:o‘es ﬂnancra!
advice to CCS and Government” -

(f) In an interview to the Economic Times, Mr. Mohanty hightighted that the

decision to refer the Increase in benchmark price for approval of CCS was —
highly unusual and described the decisicn as “strange, even queer”. He |

stated,

"It has been broughf ouf t‘hat‘ the negotfafmg team came up w:fh a

benchmark price that was overruled by the ministry. It wou!dn't be fair "

on_my part to comment 0on the benchmark price.” (he more relevant.
question that needs to be asked is: On what grounds. ‘was this
ovem.}ied?_ What logic and justifications were adduced on file to -
| overrule the points made by senior ministry officials who negotfated-
“the coniract? Further, as -per""the information avafl.'abie in public "

domain, the Defence Acquisition” Courncil headed "by the -defenpe'
minister and consisting of alf top MoD honchos didn't recommend the -

case, Instead left it to the_Cab'}‘nez‘ Committee én\'SéC:irffy to take & |

call. Why? This needs to be looked into. For,-not in my fallible
, 'memory of defenée capital acquisftr’oh can 1 recell such a thfng —

because it is strange even queer” | '

A copy of the ‘article pubhshc\d oy Mr, Mohanty on 02.12, 2018 in The,f
Citizen-i is annexed 2s Annexuret‘ at pages g to _&3

A copy of the |n’;erv;ew of Mr. Mofiahty E}bhshed on. 15. 11 2018 in the"".

Economic Times Is annexed as Annexuref %2t pages &‘L to_w

9. That the Petitioner herein“has not filed any other Review Petitionﬂin this -
Hor'hle Court earher for s;mtia“ rehef Further, given the grawty of issues,
. which are for consideration in thls Petition by the Hon'ble Court, -the |
Petltsoner herem seeks an audience in Open Court before the present'-
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- Petition is adjudlcated upon, Further, as the government‘s appilcatlon for‘

modification is really an application for Review under disgwse it wauld be‘
approprlate to treat it as such, and a hearing in the open court should be
prowded to both sides. - "

10. It is evident from the facts and submissions ‘heréiri above that _thé.

impugned judgement contains pétant factual and legal errors, which
sufficiently make out a case for review m the- Open Court. Infer. Alia,

. foliowing are the grounds which establish a case for review: by thzs Hon‘ble :
Court:

GROUNDS

A. Because the judgement contams several errors apparent on the face of
“the record which go to the root of the matter mentioned elaborately in
the-petition above in'paras 3, 4,5, &6, ~

B. Because the judgement relies upon'patentiy jncorrect claims. made by

the government in an un31gned note given in a sealed cover to the .
Hon'ble Court without being shown to the petttsoners whlch is,a violation
of prmczples of natural Justlce The petitioners were not given an

opportunity- to be heard on the claims made in the govemments '
unsigned notes resulting in gross miscarriage of gustlce

C. _Be—cause the Hon'ble Ceur’t has nct even consi dered the mai'n prayer in
.the petmon and procaeded to dispose it off on the. basts that the
ﬂetltnoners were seeking canoenatlon of the contract rather than an
inquiry or,mve-st;g_ation into the criminal complaint that was made by the
pefitioners to the CBY. = " o '

D. Because the Hon'ble Court nas r'eiii'éd upon incorrect claifnsmade by. the
government in unsigned notes which were conclusively rebutfed by the

petatloners in their petition and the rejoinder affidavit, Which refutation
has not even been considered by the Hon'ble Coust.

E. Because several new facts have come to light after the judgement was
reserved in the mattar, which go to the root of the matter and falsify the

claims of the government which have been relled upon by the Hon’blé
© Courtin It's judgement. o
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itis, therefore, most respectfully prayed that th's Honfble Court may be
pleased to: '

a) Review Judgement dated 14.11.2018 dehvered by this Hon’ ble Court in -
Writ Petition (Crlmmai) No. 298 of 2018

k) Recall Judgement dated 14.11 2018 &

c) Grant an oral hearing in the open court to the petlt;oners as the facts |
and circumstances of the case sufficiently necessitate. '

| c) Be pleased to pass such other. order or drders as this Hdn’bl‘é Cé;urt;
~deems just and proper in the facts and circumstances of the case.

. DUTY BOUND SHALL EVER PRAY

- New Delhi o o o
Filedon: O of January; 209 © . PetiionersiiPerson

PRASHANT BHUSHAN

AND FOR THESE ACTS OF KINDNESS YOUR PETITIONERS AS N,



IN THE SUPREME COURT OF INDIA
[REVIEW JU RISDICT-ION] ' .

REVIEW PETITION (Cr) No, *~ OF 2018 -
(Under Article 137 of the Constitution of India)
N o

- WRIT PETITION (CRIMINAL) No, . = OF2018

' INTHE MATTER OF:.

Yashwant Sintha & Ors. - _ . B . | - Petitioners -
Versus
Central Bureau of Investigation & Anr.  + . - . ‘Respondents
CERTIFICATE . .

'. Certlﬂed that the present Rewew Petitlon for review of the lmpugned final |

~ judgement dated 14, 11.2018.is based on the grounds admtssmte under the.. .
Rules In Order XIVII of the Supreme Court Rules, 2013. It Is .certifted that this | is - |
the first and on}y Review Petition that has been filed before this Hon'biéCéurt'.
This certificate is subm*tted on the instructions given by the petitioner(s)/ |
person(s) whose Affidavit | |s f|Ied in suppcrt of the Rewew Petrtlon

P Filed by: -
(Advacate on Record)

New Dethi

Date: 02.01.2019 | /



ADCTRRS

IN THE SUPREME COURT OF INDIA 5?
CR!M?NAL APPELLATE JURISRICTION

REVIEW PETITIONNO..  OF 2018
Y |
WRIT PETITION (CRIMINAL) NO. 298 OF 2016 .

YASHWANT SINHA& ORS. - . PETITIONERS
| VERSUS | .
CENTRAL BUREAU OF INVESTIGATION & ANR. RESPONDENTS

AEFIDAVIT

1 Prashant Bhushan, Sfo.,Shanlti Bhushan, aged about 62 years, Rio House No.

B-16, Sector 14, Noida, Uttar Pradesh - 201301, presently at New Delhi; do

1.

o

~ hereby solemnly affirm and state as unde:

That t am the Petitioner Né. 2 in the ahove mentioned Review Pefition filed

under Article 137 of the Constitution of Indiia, and as-such fully acquainted -~ -

with the facts & circumstances of the case. | am competent 1o swear fie.. -

present Affidavit,

That | have read and u'nders',todd the contents of the‘:Review Peﬁﬁon from :

3

{Page No. to ) and all accompanymg Applzcations i state that thel

. facts theresn are frug and correct fo the best of my knowledge and nothmg )

material hag been conceafed therefrom Source of mformatton is pnmary )

dacuments and media reports in the pubhc domam

Hurther state that all the Ann'exu'res to 5th_e Petitio-n gre tmé: copieé of their

respective originals.

'That | have done whatsoever enqu;r / that was possible and I s’cate that no

relevant facts in my kﬂowiedge have been wrthheid



¢

| - DEPONENT
VERIFICATION | -
I, the above named Deponeént, do hereby solemnly verify that the

contents of the affidavit are belisved true and correct to-the best of my

knowledge, no part of it.is false and hothing material has been
concealed there from

Verified at New Delhi on this 02 day of January, 2019

'DEPONENT
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ORIGINAL WRIT JURISDICTION
R.ANo. 46/2019
WRIT PETITION (CRL) No. 298/2018
IN THE MATTER OF:
YASHWANT SINHA &ORS ...PETITIONERS IN PERSON
VERSUS

CENTRAL BUREAU OF INVESTIGATION
AND ANR . RESPONDENTS

AFFIDAVIT ON BEHALF OF UNION OF INDIA
MINISTRY OF DEFENCE

I, Sanjay Mitra, son of Late Uma Pati Mitra, aged about 59 years, working as
Defence Secretary, Government of India, Ministry of Defence, Room No. 101-A,
- South Block, New Delhi — 110001 do hereby solemnly state on oath as under:
1. That I am the authorized signatory of the Respondent Union of India“in
the instant matter, as such I am well conversant with the facts and circumstances
of the case and I am competent to swear this affidavit.
2. That this Hon’ble Court by a well reasoned judgment and order dated
14.12.2018 has dismissed the writ petition along with the other connected writ
petitions. The petitioners have thereafter filed a Review Petition seeking review
of the judgment .dated 14.12.2018 and recall the same. The said Review Petition
is pending before the Hon’ble Court. It is, however, submitted that there is no
error apparent on the face of the record and hence the Review Petition deserves
to be dismissed.
3. That in the Review Petition, the petitioners have annexed @ page 74-77
 (marked Annexure P/4) a Note consisting of 04 pages marked SECRET. The
same has been also authenticated by one of the Petitioners Shri Prashant
Bhushan as true copy of respective original(s). Similarly, in M.A. No.403 of

2019 filed in Writ Petition (Crl.) No.298 of 2018, the very same petitioners have
1 TROE TYPED (opy 7
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annexed @ pages 28-29 (marked Annexure A-10, a Note consisting of two
pages, and another Note @ pages 37-44 thereof, (marked Annexure — A4)
consisting of 08 pages. These documents have also been authorized by one §f
the Petitioners Shri Prashant Bhushan as true copies of their respective originals.
4, That -it is submitted that the documents attached by the petitioners are
sensitive to National Security which relates to war capacity of combat aircraft.
Since the Review Petition has been widely circulated and is available in public
domain, the same is available to the enemy/our adversaries. This puts the
National Security in jeopardy. Without consent, permission or acquiescence of
the Central Government, those who have conspired in making the photocopy of
these sensitive documents and annexing it to the Review/Misc. Appliéation and
thereby committing theft by unauthorized photocopying of such documents
(1963 Supp 1 SCR 689, relied in this regard and copy annexed herewith and
marked Annexure R/1 Pg.7 to ) have adversely affected the sovereignty,
security and friendly relations with the foreign countries. It is further submitted
that secrecy was envisaged in the various agreements that the Central
Government had entered into with the concerned Foreign Government and
others concerning matters of National Security. Even though the Central
Government maintains secrecy, the petitioners and the deponént of the affidavit
of the Review Petition are guilty of leakage of sensitive information, which
offends the terms of the agreements. Additionally, those who have conspired in
the leakage are guilty of penal offences under the Indian Penal Code including
theft by unauthorized photocopying and leakage of sensitive official documents |
affecting National .Security. These matters are now a subject of an internal
enquiry which has commenced on 28.02.2019, and it is currently in progress, in

particular, it is of utmost concern to the Central Government to find out where

Pye



7. That the petitioners bhave no authority whatever to produce the same

before this Hon’ble Court without the explicit the same before this Hon’ble

Court without the e;cplicit permission of the Government of India, Ministry of
Defence. In fact, the said documents produced by the petitioners unauthorizedly

are also exempt from disclosure under Section 8(1)(a) of the Right to

Information Act, 2005.

8. That in the facts and circumstances set out above, it is submitted that
while these documents belong to a class in respect of which privilege is hereby-
claimed under petitioners have unauthorizedly and illegally produced the same
already and disclosed their contents along with the Review Petition and Misc.
Application filed by them and that all details are already in the public domain, it
has become imperative for the Union of India to seek removal of these
documehts from the record of the Review Petition and Misc. Application filed
by the petitioners, as also dismissal of both the Review Petiﬁon and Misc.

Application filed by the petitioners, as also dismissal of both the Review

Petition No.46/2019 and Misc. Application No.403/2019 filed in Writ Petiti.on

(Crl) No.298 of 2018.
Sd/-
Deponent
(Sanjay Mitra)
Defence Secretary
VERTIFICATION

That the contents of this affidavit are true and correct based ‘on knowledge
derived from official record. No part of it is false and nothing material has been
concealed therefrom.

Verified at New Delhi on this ___ day of March, 2019.

Sd/-
Deponent
(Sanjay Mitra)

’/I ﬂyé 1'\/7& 17 COF M Defence Secretary
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Narendra Modi Interview to News18 Updates: Demonetisation was needed to

speed up formalisation of economy, says PM

pread voter awarene

at would yoil

nao’ campaign (of Netw

ernal. Let’s mo

A. Such issues raised by the C'ongress are compietely nonsensical. When fhey lose
elections the Election Commission is flawed. They want the judiciary to run as per
their whims and fancies. They’!l raise impeachment norms against the chief justice
and then keep the issue hanging till their ends are met. The Congress is behind
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meet the common citizen's aspirations? In the five years since 2014 we have
worked to bring India out of a cocoon of despair, to bring in new era of self-
confidence. We have focused on the needs of the common citizen -- housing,
power, water, roads, etc. We have fulfilled basic needs in the last five years. The

next five years we will work on empowering the common citizens to fulfil their

aspirations
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£ Transcript of Narendra Modi's Rafale Question during ABP News

Interviews telecasted_on 8 April 2019.
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TRUE TRANSLATED COPY g

Journalist: Is it Wrong that you have not helped Anil Ambani in getting
benefits out of the Rafale deal?

Narendra Modi: You do not have belief in Supreme Court aswell?

Journalist — We do Sir.

Modi - If ABP News does not rely on the Supreme Court, then what can be
the biggest misfortune? Will you not trust CAG? Would not you agree to the
President of France? France Government...., The Government of India said
so many words in Parliament, Will you not trust them. And you are so bias
and I just blame ABP today. My accusation is that a lie which was not
proven anywhere, and you do not have the courage to ask a question from
the liar. People who talk about Media freedom have not asked a single
question. A lie have been spread for 6 months yet a question have not been
asked. We have given all the replies in the Parliament, yet you dare not ask.
You know what your compulsion is. Secondly, if there is even a slight bad
thing on Social Media in some corner, then you make 24-hour Headline
News. But in the last 10 days, a Online Magazine has accused this family for
corruption, which are available online and with evidence. The sources of the
evidence are written there. Yesterday, the country's finance minister did a
press conference on the basis of that online report, your ABP blackout the
event. Your ABP did not discuss this. Your ABP can dare to ask the Prime
Minister of the country on a false news, and your question is welcome, but
your ABP blackout the minister's press conference. Your ABP not mention
these allegations of the minister, and you neither seek answers from that
family. What compulsions do you have? Why do not you bring the truth out?
Even if we do legal activity, you start your first question that why are we
acting against the family? The last question also came from there. I am

amazed at what are your compulsion are?

Journalist - No sir there are no compulsions, when they meet, we will ask
questions from them too.

Modi - I impose a direct charge, the direct charge for yesterday's minister's
press conference on you. And I'm putting this in front of your camera.

Journalist - You can say that.



Modi - Not say, I am putting it. 83

Journalist - But I do a lot of debate on Rafael Modiji, we have asked many
questions.

Modi - The question is, when they accuse, someone counter questioned
them? Someone can say that Bhai, where are you saying this from?

Journalist - Sir, in some printed newspapers there were reports that Prime
Minister's office was directly negotiating with Dassault Company.

Modi ~ Finance Ministry has also cleared fhat and Defence Ministry have
also cleared. This was cleared on file also. Now ybu can also say that if the
Air Force was doing such big operation then why did the Prime Minister
wake up? Now you may also have problem on this, So what was the need for
me to become the Prime Minister of the country? If something bad happens,
then you ask me questions and if I work then also you people say Bhai why

do you work. What are your thoughts?
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Implementation of schemes such as PM Awas
Yojana, Ujjwala Yojana, Saubhagya Yojana in Amethi
is ensuring ‘Ease of Living’: PM '.
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{2 2% Yojana and construction of toilets, in Amethi, is ensuring ‘Ease of Living: PM

% PM Kisan Samman Nidhi will ensure that 7.5 lakh crore rupees reach farmers over ,
he next ten years: PM

Pii Modi's speech at foundation stone laying ceremany of various development projects in ..
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In any way atleast the work has started, because there is elections ahead,
some show was necessary, however ordinary rifle was not made then aswell.
Over here, don’t forget that they had promised in the factory| They say that
they never forget a promise, they never lie — they say very big lies. And also
don’t forget they had said that they will promise 1500 youths will get
employment. They did promise, that they will give employment to 1500
people in the factory? Its about Amethi, I am not talking about the country.
But people who talk so big have lied to people of Amethi and only 200
people have got employment, and they talk about unemployment in the
whole country. |

My brothers and sisters from Amethi, after waiting for so many years today
is the launch of world’s most modern rifle to be produced in the Ordinance

Factory.

Companions, what I want to know from you is by not making modern rifles
hasn’t the same been injustice to our valiant soldiers? Is it injustice or not?
By not optimally utilising the Ordinance Factory is it not injustice to the
institutions of this place or not? By not giving empioyment to the youth

hasn’t injustice been done to them?

Companions, the previous government of the day, they didn’t leave any
stone unturned to ignore the security of our security forces. How they made
our valiant solcﬁers beg for bullet proof jackets, this country needs to be
reminded time and again. In the year 2009 the armed forces sought 88,000
bullet proof jackets. Without bullet proof jackets our soldiers faced bullets
of the enemy and terrorists during investigations. They risked their lives
while getting in an encounter with the terrorists. From 2009 till 2014, five
years, fives years is not a less time, but bullet proof jackets were not brought
for the armed forces. It is our government, which in the past 4.5 years has

given order for more than 2,30,000 bullet proof jackets

I have come here today so I want to know from you that who are the people

who made the country’s valiant soldiers wait for the bullet proof jacket and
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modern rifles? Who are these people? I will not take any names but you very
well know who these people are. You very well know who these people are.
And that’s why brothers and sisters, long live India, And that’s why brothers

and sisters, you know I don’t need to take any names.

Brothers and sisters, not just modern Bullet proof jackets, not just modern
aircrafts, but even for modern tanks these people made us wait. It is our
government which has made a deal for modern tanks and now these are

being manufactured in India itself,

Companions, just like modern tanks our Air force has been asking for
modern fighter aircraft since decades, but those who are dealing in bad faith
how will they hear the demands of our Air Force. These people since years
were sifting on the Rafale deal and when they knew they were losing the
government they put the deal in cold storage. It is the endeavour of our
government that in the coming months there will be the first Rafale fighter
jet in Indian skies. But these people still for their own personal wants and
selfishness want the deal to collapse, and will do anything that it fails,

creating new fuss again and again.

Friends, from Supreme Court to CAG every institution is saying that
Government of India has taken the right decision, at the right time and the
right deal has been struck in the interest of nation. But they are going on
lying and lying. What frustration out of not getting commission and

kickbacks in a defence deal looks like is visible on few people’s faces.

Friends, in the half-hearted way that these people didn’t bother about the
country’s security, the same behaviour they have shown to people of
Amethi. What all was said for Amethi, but today the condition of Amethi is
best known to you people.

! Jrve TRABS LaTED COPY ¥
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In the attempt to keep the Rafael issue live, the BJP has reversed tension.
Within the House, Home Minister Rajnath Singh accused the Congress of
doing "politics of dust in the eyes of the public", then Union Minister Arun
Jaitley questioned the social media about how many lies will ultimately be
used to save the dubbed dynasty. While outside the Parliament, Law
Minister Ravi Shankar Prasad accused Rahul Gandhi of being a lying

machine and accused him of lobbying for foreign companies.

Congress trying to prove a truth by repeatedly speaking a lie

Responding to Congress MPs demanding slogan in the Lok Sabha on the
Rafael issue and demanding JPC, Rajnath Singh said that the issue has been
debated within the House and all the issues raised by the Opposition have
been given a descriptive answer. Yet the Congress is engaged in trying to

prove the truth by repeatedly speaking a lie,

Rajnath Singh said that in the democracy, politics is done in the eyes of the
public, but the Congress is doing politics of lying in the eyes of the people
with the help of lies. Rajﬁath said that Supreme Court too has given a clean

chit to Government, but Congress refuses to believe the same.

At the same time, Arun Jaitley took the Congress leader Kapil Sibal to a
question about the fairness of CAG Rajiv Maharishi in a post written on the
Facebook. Jaitley alleged that all the leaders of the Congress are busy

spreading false propaganda to save a dying dynasty.

Jaitley clarified that in 2014 Ashish Maharishi was the Secretary of
Economic Affairs and being the senior secretary, he was also given the
responsibility of the Finance Secretary. But there was no relationship from
Rafael's deal. According to Jaitley, file expenditures for approval of all

government purchases goes to the Secretary, not the Secretary of Finance or

Economic Affairs.

Jaitley alleged that even without seeing the report of the CAG, Congress

questioned the intention of the CAG so that its lie shop continued.



While Law Minister Ravi Shankar Prasad questioned the arrival of Airbus
Company's internal email to Rahul Gandhi, the Congress president has been

lobbying for foreign companies. The deal between the Airbus emails being
| displayed to them is being investigated against the UPA government, its

broker has recently been brought from Dubai.

Ravi Shankar Prasad said that in the wake of the upright Prime Minister
Narendra Modi, Rahul Gandhi was stabbing his own face.
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Journalist: Rahul Gandhi has directly accused you of corruption, Crony
Capitalism, but you are silent, you never said anything. He said that Anil
Ambani is your friend. In the offset you put pressure on President of France for
his name and put pressure on Dassault and due to that, Rafale was brought on
higher cost. Bu_t you are not giving any explanation. People of your party are

giving but you did nothing as this was a straight forward blame on you.

Prime Minister Modi: No. 1 This is not a personal charge on me, This is a
charge against a government, charge on the government, If there is a personal
allegation on me, then they should find out who gave, how much given, where

was given, where was kept, everything should be investigated.

Secondly, in Parliament, I have answered in detail. Wherever I have the

opportunity to speak in public I have explained it in detail.

Third point is even till Supreme Court the matter has been cleared. The
Supreme Court has thrashed out all the issues threadbare in detail. The Prime
Minister of France has given a statement, Prime Minister of India has given a
statement. At least do them so much that when they ask something media
should have courage to ask them to prove the aﬂegaﬁon they are making. Shoot

and scoot will not work, mudslinging will not work.
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All issues raised by Congress on Rafale clarified by Supreme Court: Sushma
Swaraj

New Delhi: Assertiﬁg that every issue raised by the Congress on Rafale deal has
been clariﬁed by the Supreme Court, External Affairs Minister Sushma Swaraj on
. Thuxsday sa1d 1in Rajyd Sabha that there is no controversy in the matter, except in
| mmds of the opposition parw leaders

- Unsatisfied by the minister’s reply during the Question Hour, the Congtess

members including former prime minister Mamnqhan Singh staged' a walkout,

Congress leader Anand Sharms in his supplementary 'query demanded that the
government make public the minu‘tes of the meeting of Prime Minis‘ter Natendra

Modi and former French Pres:dent Fracois Hollande held last year on the Rafale
dea] in a bid to settle the controversy once for all.

o th’i.s,'Swaraj said, "Anandji, there is no controversy. Controversy is there in
‘your mind. All the controversy issues that you (Congress) raised, the Supreme

" Court has clarified on each of them.g Please don't use the word controversy again.".

- She sa;id? "The whole country knows there is no controversy. The Supreme Court
has cleared each issue, If you still think there is a controversy, then no one can
reply.”

Toa query raised by Shiv Sena member Sanjay Raut if there was any discussion on
‘the Rafale deal du.ring’ the recent visit of French Foreign Minister Jean-Yves Le

~ Drien to India, Swaraj said, "There was 1o ‘discussion on the matter."

“On that day, the Supreme  Court verdict (on Rafale deal) was pronounced. He

(French Minister) was very happy He expressed joy and felt there was no need to
have discussion," she said. '



On the Indo-French fund for developing script for co- production of films, the

91

- Minister said the French delegation had visited Mumbai and bad discussion with

* representatives of Bollywood besides meeting the state chief minister.

i To another query on the Jaitapur Nuclear Power project, Swaraj seid that an
" _aéreeﬁént was signed on March 22, 2016 to set up a plant.' France's EDF
. and India’s NPCL are looking into i. -

- "Six EPR units are 10 be set with each unit having 2 capacity of 1650 megawatt,
Once it is ready, it will be the world's largest nuclear plant," she said.

The project was reviewed in March last year, when the rate of power per unit and

setting up of a reference plant were also discussed.

"We will proceed afier seeing the madel plant. We have decided about the dates,"
she added. o |
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Rafale Lxes, Shortlived lies and now further lies

N IAII the lies spoken on the Rafale deal have been exposed. The Supreme Court
judgement is cleat. Bvery word said against the Government bas proved to be
false. Bvery “fact” stated by the vested interests against the deal has provéd to be
- manﬁfactured.' Truth hes once again established its primacy. The creators of

falsehood will still persist with falsehood even at the cost of their own;(.:r'edibility.

Only their captive constituencies will clap,

The credentials of the disruptors

Rafale is a combat aircraft with its weaponry required to improve the strike ability

of the Indian Airforce. India is geographically located in & sensitive reglon. It

- needs to protect itself. The need for such a weapon cannot be overstated. When

" such defence equiptments are purchased obviously some suppliers loose out. The

~ suppliers are clever peOple They understand who the “yulnerables” in [ncha are.

. Asa ‘political opponent Rahul Gandh1 s opp()smon to the deal was a desperate

; attempt. It was the UPA Government which had shortlisted the Rafale as it was

‘technically the best and the cheapest. PM Modi in an Inter- Governmental
- agreement struck a deal with the French Government to fusther improve the terms
: and conditions including the prices on which the UPA had agreed

| Rahul’s opposition was obvmusly for three reasons :-

| Firstly, he could not tolerate the fact that PM Modi has run the cleanest ever

- Government in recent Indian history, It is a scam-free Government where.

middlemen and scamsters had to take refuge outside the country.

~ Secondly, Rahul Gandhi has the bﬁrden of a stigmatised legacy which was tainted
by Bofors. He was deéperate trying to bring an ‘immoral equivalence’ between
Rafale and Bofors. But Rafale did not have middlemen, fo kickbacks and
obvmusly no Ottawo Quattrocchz

Thirdly, with intem'ational coopetation and Goverpmental cooperation, scamsters
I_of the UPA. Government are néwl being extradited into India. There is obviously &
scate of who will talk how much.

Rahul Gandhi got instant support from the “career nationalists” of Lutyens Delhi.

The permanent PIL petitioners have always preferred disruptions over concerns of

. .



.natmnai security. They are wﬂhng to cooperate with any one who hurts India. A

new job creation has taken place in Delhi with the “oud mow:hs on ‘hire” and

"‘sub;ect experts” notwithstanding their conflict of . 1ntercst The disruptionists
- alliance was, therefore quite wide. |

The lies that were sg.oken v

The ﬁmdamental truth thal Rafale Wwas a chome both for quahty and price by the
UPA was forgotten

The first lie was that only one man — the Prime Minister decided the transaction
and that no- chscussmn with the Air Force, Defence Ministry or the Defence
:Acquismon Council was held. It was alleged that there was no Price
Negotiation Committee, no Contract Negotiation Comumitiee and no approval of
the Cabinet Committeé on Security. Every fact. was false, There were dozens of
meetiilgs of Contract Negdtiatirfﬁ Committee and Price Negotiation Committee.
The bulk of the negotiations were done by the experts of the Air Force and the

transaction was cleared by both the Defence Acquisition Council and the Cabinet
Comnittee on Security.

The judgemeht of the Supreme Court notes with satisfaction that procedursl

compliances have been done and the charges on the same are misconceived.

The second major lie was that as agaiﬁst 500 Million Euros negotiated by the UPA,
the NDA paid 1600 Million Euros per sirctaft. This accusation was “fiction
- writing’ and a poor one at that. The Government submitted a.sea'led cover before
~ the Supteme Court giving details in a comparative chart of the UPA era pricing
and the present pricing, It showed that for the first aircraft, Govemmeht negotiated
a 9% cheaper deél for .a bare aircraft and 20% cheaper for a' weaponised aircraft
~ compared to the UPA. Since the UPA bad negotiated the supply of 18 aircrafls,

this gain of 9% and 20% would have further expanded with the supply of aircrafts
- after the first one since a more favourable escalation clause negotiated by the NDA
| Government would have further widened the price gap. The Court looked into the
prices and never commented adversely on the sarhe. |

- The third major lie that the judgement of the Court expressed was that the
- GoVemméht of India favoured & particular business house. The Couitt poticed that

| me'-Govérnment has nothing to do with the choice of the offset suppliers which
Was. entirely done by Dassault. ' |
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- After the C°u1’t judgement, this debate should have come to an end. But neither o

B Iobbylsts nor polmcal opponents will ever give up their bnef

The mlscon%wed demand fOr a Joint Parliamentary Commxttee (JPQ)

The opponents of Rafale had a choice of their forum to put then faots, they chose
' Squeme Court as their forum : : s

'The Court conducts a judicial review, it is a non-partisan, independent and a fair
Constitutional authority. The Court’s verdict is final, It can’t be reviewed by
anyone except by the Court itself, How can a Parliamentary Committee go into the
corre‘cmess'. or otherwise to what'the Court has said. Is a Committee of Politicians

. both legaliy and in terms of human resources capable of reviewing issues already

- decided by the Supreme Court? On areas such as procedure, offset suppliers and

- pricing, can a Parliamentary Committee take a different view of what the Court has

said? Can the contract be breached, nation’s security be compromised and the
,pricing data be made available to Parliament / its Committee so that national
- interest is severely compromised vmh‘? This would be putting the price details of
“the Weaponry in public domain. What was the expenence of Joint Parhamentary

| Connmttee (J’PC) on the only occasion when they investigated a defence
transaction?

‘The B. Shankaranand Committce in 1987-88 went into the Bofors transaction.

~ Since Pérliamentarians are alway.s split on party lines it came out with a finding
*that no kickbacks were paid and the monies paid to the middlemen’ Were ‘winding
~up’ charges. At that time only Win Chaddha appeared to be a middlemen. But
: then others mcludmg Ottavio Quattrocchi, whose bank accounts got detected
subsequently, Were not entitled to any winding up charges The reports /
documents pubhshed by Chitra Subtamanium and N. Ram in ‘The Hindu’ and all
subsequent facts which came to light conclusively estabhshed each fact mentioned
in the JPC to be factually false, It became a cover up exerclse After the Supreme

Court has spoken the last word, it gets legitimacy, A political body can never
come to a finding contrary to what the Court has said.

“The CAG ambiguity

Defence transactions go to the CAG for an audit review. ' CAG recommendations
g0 to Parliament and are referred to the Public Accounts Committee (PAC) whose
reports are then placed before the Parliament. This was factually and accurately
stated by the Government before the Coutt. The audit review of Rafale is pending
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| _bcfore the CAG.. AlI facts are shared with it. When its report is out, it wﬂl go o

- the PAC Notwithstanding this factually correct statement made, if an ambiguity

has emerged in the Court Order, the correct course is for anyone to apply / mention
before. the Court.an'd bave it corrected. The past practice is that if in a factual
narration anything needs to be corrected, any litigant can move to the Court for the
same. This has been done. It rnust now be left to the \msdom of the Court to state
at which stage the CAG review is pending. ~ The CAG review is not relevant to
the final findings on procedure, pricing and offset 'su'ppliers. But bad losers never -

accept the truth. Having failed in multiple lies they have now started an innuendo

‘about the Judgement. Having failed in their initial falsehood, the Congress is now

manufacturing further lies about the Judgement.

I am certain that the Congress Party will prefer dxsmpuons over dxscuss‘on on
Rafale during the current session of Parliament. On facts it hed The Judgement of .

~ the Supreme Court conclusively establishes the Congress Party § Vulnerabllmcs in

a discussion on defence transacnons It will be a great ‘opportunity to remind the

nation of the legacy of the Congress Party and its defence acquisitions — a great

" opportunity indeed for some of us to speak.

I roe TyPed Coby )
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IN THE SUPREME COURT OF INDIA

CRLMP. NO. OF 2019
IN
CONT.PET. (CRL.) NO.3 OF 2019
IN
R.P. (CRL.) NO.46 OF 2019
IN

W.P. (CRL.) NO. 298 OF 2018

IN THE MATTER OF:

MEENAKSHI LEKHI ..PETITIONER
VERSUS

RAHUL GANDHI ... RESPONDENT

APPLICATION FOR EXEMPTION FROM FILING OFFICIAL
TRANSLATION OF ANNEXURES

T0,

THE HON’BLE THE CHIEF JUSTICE OF INDIA
AND HIS COMPANION JUSTICES OF THE
HON’BLE SUPREME COURT OF INDIA

THE HUMBLE APPLICATION OF THE
ANSWERING RESPONDENT:

MOST RESPECTFULLY SHOWETH:

1. The accompanying Affidavit in the instant contempt petition is being
filed by the answering Respondent pursuant to order of this Hon’ble
Court dated 15.04.2019. It is the case of the answering Respondent
that that there was not the slightest intention to insinuate anything
regarding the Supreme Court proceedings in any manner. The
answering Respondent holds this Hon’ble Court in the highest esteem.
Furthermore, the answering Respondent has not done nor remotely

intends to do anything to lower the majesty of this Hon’ble Court in
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any manner whatsoever. The contents of the accompanying Affidavit
are not repeated for the sake of brevity and may be read as part and

parcel of the present application.

2. That the answering Respondent has filed Annexure R-1 and certain
annexures which are part of Annexure R-4  which were originally in
Hindi but they are true English Translations of their respective

originals.

3. That the matter is urgent and thus the answering Respondent is not

able to file the official English Translations of the same.

IPRAYER
It is therefore most respectfully prayed that this Hon’ble-court may be
pleased to:
a) Exempt the answering Respondent from filing the official translation
of Annexure R-1 and certain annexures under Annexure R-4 which have
been filed along with the éccompanying Affidavit; and/or
b) Pass any sﬁch other and further orders as this Hon’ble Court may
deem fit and proper in the facts and circumstances of the present case and
in interest of justice.
AND FOR THIS ACT OF KINDNESS THE PETITIONER AS IN DUTY
BOUND SHALL EVER PRAY |
| Filed by:

(Advocate for the Respondent)
DATE:

PLACE;:



