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Contempt Petition No.1087 of 2017
and Writ Petition No.24705 of 2017

M.VENUGOPAL,J.,
AND
S.VAIDYANATHAN,J.,

When  the  matter  is  taken  up  for  hearing,  the  third  Respondent  / 

Commissioner,  Avadi  Municipality  has  filed  an  affidavit  dated  16.03.2019, 

wherein  it  has  been  inter  alia stated  that  the  building  in  question  was 

inspected  by  Mr.G.K.Balasubramaniam,  Town  Planning  Inspector  on 

05.03.2019. In the report, the set back deviations in the building have been 

stated as follows:

Sl.No. Set Back As per approved 
Plan 2001 & 2004

As on site Remarks

1. Front Set Back (North) 10 Feet Nil Front Set back 
fully covered 

2. Side Set Back (East) 3 Feet 3 Inches Nil Structure

3. Side Set Back (West) 2 Feet 3 Inches 2 Feet 3 
Inches

4. Rear Set Back (South) 2 Feet 3 Inches Nil Structure

2.  A  perusal  of  the  affidavit  further  reveals  that  there  are  no 

encroachments on any public road and also in the adjoining public streets by 

the 4th respondent.

3. Mr.K.M.Vijayan, Learned Senior Counsel appearing for the Petitioner 

has  contended  that  the  planning  permission,  which  is  meant  for  special 
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building cannot be extended to the Contesting Respondent and  it is open to 

the Contesting Respondent / 4th respondent in the Contempt Petition to seek 

for demolition and reconstruction of the building on submission of fresh plan, 

as, with the existing plans of the Years 2001 and 2004, no modification and 

construction of Special Building can be sought.  There was a specific direction 

by this Court to the effect that the building should be in accordance with 2001 

& 2004 plan that has been sanctioned by the Municipal Authorities. 

4.  Per  contra,  the  Third  Respondent  has  pointed  out  the  set  back 

violations and stated that there is a pucca building on the northern, eastern 

and southern sides of the building. 

5. According to the learned Senior Counsel for the Contempt Petitioner, 

the authority concerned cannot accord sanction to the existing structure of the 

Years 2001 and 2004, as the same is in violation of Section 25 of Development 

Regulations as per Second Master Plan, more particularly Table (8), which is 

meant for Religious buildings with floor area less than 300sq.m. and height not 

exceeding Ground + 1 floors.

6. In this petition, this Court has to see as to whether the building has 

been brought  back in  accordance with the  sanctioned  plan or  not  and this 
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Court do not want to go into the question regarding the empowerment of the 

authority  concerned  to  sanction  the  ground  floor  area  with  regard  to  the 

special building. In this case, there are violations with regard to the set back 

area and that in our earlier order, this Court had held that G.O.Ms.Nos.110 and 

111 passed by the Government, pursuant to insertion of Section 113-C of the 

Town and Country Planning Act, were not valid and cannot stand in the eye of 

law, in the light of the judgment of the Apex Court in the case of Consumer 

Action Group vs. The State of Tamil Nadu and others, reported in (2000) 7 

SCC 425, when there are no set backs.

7.  It  is  pertinent  to  note  that  the  First  Bench  of  this  Court 

(S.K.Kaul,C.J., and R.Mahadevan,J.) in Contempt Petition No.1769 of 2015 

and  Contempt  Petition  No.2166  of  2015  (Suo  motu)  took  up  a  matter 

pertaining to demolition of the violated portions of a building and insisted that 

the  unauthorised constructions are decimated.  Relevant  portion  of the  said 

order reads thus:

''4.  We  have  also  perused  the  report  of  the 
Commissioner,  who  is  present  in  Court.  We  have 
impressed upon him the importance of ensuring that 
there  is  atleast  no  continuing  unauthorised 
construction by issuing stop work notices immediately 
when  such  unauthorised  construction  is  detected 
rather than waiting for comparison of the plans. We 
have also emphasised the importance of:
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(a) Checking the buildings from the basement, 
ground floor onwards, so that the set backs are adhered 
to;

(b) Ensure that the on-going construction 
complies with the norms;

(c) The delinquent officers are brought to  
book not by mere censure, stoppage of increment,  
but  by  more  severe  consequences  like  compulsory 
retirement and dismissal from service. We say so, as  
despite,  mammoth  amount  of  unauthorised 
construction,  we  are  informed  that  not  a  single 
person  has  suffered  the  punishment  of  dismissal  
from service or even compulsory retirement atleast  
for the last five years.

(d) Not  to  let  any  unnecessary  interference 
with his work by the persons, who have nothing to do 
with his job and that he should be able to do his task 
without  fear  or  favour,  for  which  necessary  Court 
protection is available.”

8. Further, it is poignant to state that when Section 113-A was upheld, 

the regularization was to be one time measure, while considering the grant of 

regularization and the similar view had been taken by the Hon'ble Bombay High 

Court.  Hence,  leaving  the  issue  open  as  to  the  legality  of  the  sanction  of 

ground floor area by the authorities, the Contesting Respondent is directed to 

bring the building in accordance with the  plans of the years 2001 and 2004, 

otherwise the entire building will have to be razed to the ground, if no set 

backs are maintained. However, it is open to the Building Owners to bring the 

building / flat in accordance with the plan within the stipulated time, failing 
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which, the E.B. and Water Supplies to the Building have to be disconnected 

with immediate effect. The parties could be asked to produce the sanctioned 

plan along with the sketch of the property within a period of one week and 

thereafter,  inspection  shall  be  done  based  on  the  statement  made  by  the 

parties to ascertain its genuineness. In case of violations, the liability will have 

to be foisted on the errant persons and unless the Law is strict, there will not 

be any solution for removal of encroachment and the violators will continue to 

violate, thereby making the Law abider a laughing stock. 

9.  This  Court  reiterates  that  the  set  back  violations  cannot  be 

regularized by the Authorities. Even assuming for the sake of argument that 

G.O.Ms.Nos.110 and 111 were to be in force, those Government Orders cannot 

be given effect to in view of the observations made by this Court in our earlier 

order dated 06.02.2019.

10. The Government should also think of amending Acts,  such as the 

Tamil Nadu Town and Country Planning Act, 1971, District Municipalities Act 

and other Enactments that deal with the removal of illegal constructions and 

encroahments,  to  the  effect  that  wherever  buildings  are  constructed  in 

violation  of the plan,  the charges,  like electricity,  property and water tax, 

etc., should be collected not less than 5 times (can be extended upto 10 times) 

http://www.judis.nic.in

Bar & Bench (www.barandbench.com)



6

at the rate applicable to commercial buildings even to residential houses, so 

that monies collected in that way could be utilized by the Government and the 

Government can avoid financial emergency. Though no Courts can legislate or 

amend any Act, suggestion for amendment of the Act can be extended to suit 

the present context and to make the Law simpler. 

11. On one such occasion, the Hon'ble Apex Court in the case of Krishna 

Distric  t Co-operative Marketing Society Limited vs. N.V.Purnachandra Rao,   

(1987)  4  SCC  99,  had  suggested  for  amendment  of  the  provisions  of  the 

Industrial Disputes Act and the relevant paragraph is extracted hereunder: 

"11.  We  may  incidentally  observe  that  the  Central  Act 
itself  should  be  suitably  amended  making  it  possible  to  an 
individual  workman  to seek  redress  in  an  appropriate  forum 
regarding illegal termination of service which may take the form 
of  dismissal,  discharge,  retrenchment  etc.  or  modification  of 
punishment imposed in  a domestic  enquiry.  An amendment  of 
the  Central  Act introducing such provisions  will  make the law 
simpler  and  also will  reduce  the  delay in  the  adjudication  of 
industrial disputes. Many learned authors of books on industrial 
law have also been urging for such an amendment. The State Act 
in the instant case has to some extent met the above demand by 
enacting  section  41 providing  for  a  machinery  for  settling 
disputes  arising  out  of  termination  of  service  which  can  be 
resorted to by an individual work- man.  In this connection we 
have one more suggestion to make. The nation remembers with 
gratitude the services rendered by the former Labour Appellate 
Tribunal which was manned by some of our eminent Judges by 
evolving  great  legal  principles  in  the  field  of  labour  law,  in 
particular with regard to domestic enquiry, bonus, gratuity, fair 
wages,  industrial  adjudication  etc.  The  Industrial  Disputes 
(Appellate  Tribunal)  Act,  1950 which  provided  for  an  all-India 
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appellate body with powers to hear appeals against the orders 
and awards of Industrial Tribunals and Labour Courts in India was 
repealed  in  haste.  If  it  had  continued  by  now  the  labour 
jurisprudence  would  have  developed  perhaps  on  much  more 
satisfactory lines than what it  is today.  There is  a great need 
today to revive and to bring into existence an all- India Labour 
Appellate  Tribunal  with  powers  to  hear  appeals  against  the 
decisions of all Labour Courts, Industrial Tribunals and even of 
authorities constituted under several labour laws enacted by the 
States so that a body of uniform and sound principles of Labour 
law may be evolved for the benefit of both industry and labour 
throughout India. Such an appellate authority can become a very 
efficient body on account of specialisation. There is a demand 
for  the  revival  of  such  an  appellate  body  even  from  some 
workers' organisations. This suggestion is worth considering. All 
this we are saying because we sincerely feel that the Central Act 
passed  forty  years  ago  needs  a  second  look  and  requires a 
comprehensive amendment."

12. Till framing of such amended Act / Rules, etc., the Government shall 

exercise this direction with effect from the second half of the Accounting Year 

2019-2020, i.e.  from October,  2019. If  anyone brings out  the failure of the 

authorities in imposition of 5 times penalty on the defaulters, the Court will 

itself initiate contempt for the wilful and deliberate disobedience of the order 

of  this  Court  and  impose  imprisonment  other  than  fine,  as  extraordinary 

situation warrants extraordinary remedial measures. 

13. It goes without saying that Officials shall be deputed to monitor the 

property to ascertain the violations and take photographs and videographs of 

the violated area in order to defend their case in case of challenge to the 
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S.VAIDYANATHAN, J.
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orders to be passed by them. Quoting any pendency of litigation before any 

Authority or Court without any interim order thereon, would invite wrath of 

this Court. Before parting with the case, this Court makes a relevant mention 

that  of  late,  the  litigants,  without  scruples  /  moral  principles,  are 

endeavouring  to  indulge  /  indulging  in  Forum  Shopping  and  they  act  in 

conjunction with concerned officials, who pass orders in such a nebulous and 

innocuous  manner  that  they easily  approach a  Court  of  Law and obtain  an 

interim order(s)  thereby deviating the purpose of removal  of encroachment 

and illegal construction as the case may be.

List these matters on 22.04.2019 for reporting compliance.

[M.V.,J.]      [S.V.N.,J.]
    18.03.2019
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