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Exh. 3901

IN THE COURT OF SESSIONS, GR. MUMBAI, AT MUMBAI

SESSIONS CASE NO. 177 OF 2013 

ALONGWITH 

 SESSIONS CASE NO. 178 OF 2013 

ALONGWITH 

SESSIONS CASE NO. 577 OF 2013 

ALONGWITH 

SESSIONS CASE NO. 312OF 2014

CENTRAL BUREAU OF INVESTIGATION,
Special Crime Branch (SCB), Mumbai
vide C.R. No. (BS1/2010/S/0004 of 2010)
(RC4(S)/2010-Mum.) And
(BS1/2011/S/0003 of 2011) ….Complainant

Versus
1)  Dahyaji Goharji Vanzara
(Discharged vide order dtd. 01.08.2017 below Exh. 912)
2)  Rajkumar Sangaih Pandiyan
(Dropped for want of sanction u/s 197 of Cr.P.C. 
vide order dtd. 25.08.2016 below Exh. 902)
3)  Dinesh M.N. 
(Discharged vide order dtd. 01.08.2017 below Exh. 913)
4)  Mukesh Kumar Laljibhai Parmar
Age :  65 years.
R/o. - Plot No. 103/2, Sector 3-A, 
Gandhinagar, Gujarat. 
5)  Narainsinh Harisinh Dabhi 
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Age : 64 years.
R/o – 204, Neeldeep Apartment, 
Opp. Suvidha Shopping Center, 
Paldi, Ahmedabad.
6)  Balkrishna Rajendraprasad Chaubey
Age :  46 years.
R/o -  B-504, Vedika Habitats, City Pulse Road,
Gandhinagar.
7)  Rehman Abdul Rasheed Khan
Age :  51 years.
R/o -  Plot No. 345, Jalupura, Jaipur.
8)  Himanshusing Rajawat Rao
Age :  43 years.
R/o -  52, Rudra Vihar, New Adarsh Nagar, 
University Road, Udaipur.
9)  Shayam Singh Jai Singh Charan
Age : 43 years.
R/o – Tal. Shemali, Dit. Udaipur.
10)  Ajay Kumar Bhagwan Das Parmar
Age :  43 years.
R/o - A-302, Vrundavan Residency, 
in front of Hari Om Row House, Montera, 
Ahmedabad.  
11)  Santram Chandrabhan Sharma
Age :  56 years.
R/o -  Block No. 10, R. No.4, Sector 28,
Gandhinagar.
12)  Narendra Kantilal Amin
(Discharged vide order dtd. 18.08.2017)
13)  Naresh Vishubhai Chauhan
Age :  43 years.
R/o -  C/27, Kamdenu Society, Part-1, 
Ranip, Ahmedabad.
14)  Vijay Kumar Arjunbhai Rathod
Age :  59 years.
R/o -  1, Udit Apartment, Near Tulip Bunglows, 
Opp. TV Tower, Thaltej, Ahmedabad 380054
15)  Abhay Devi Sinh Chudasama
(Discharged vide order dtd. 29.04.2015 below Exh. 530)
16)  Amit Anilchandra Shah
(Discharged vide order dtd. 30.12.2014 below Exh. 232)
17)  Ajay Haribhai Patel
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(Discharged vide order dtd. 28.04.2015 below Exh. 527)
18)  Yashpal Jitubha Chudasama
(Discharged vide order dtd. 27.04.2015 below Exh. 528)
19)  Rajendrakumar Laxmandas Jirawala
Age :  57 years.
R/o -  20-B, Sthanakwasi Jain Society,
Narnpura, Ahmedabad 380013.
20)  Vimal Kanwarilal Patni
(Discharged vide order dtd. 26.02.2015 below Exh. 83)
21)  Gulabchand Hukumichand Katariya
(Discharged vide order dtd. 26.02.2015 below Exh. 120)
22)  Narasimhulu Balasubramanyam
(Discharged vide order dtd. 13.07.2015 below Exh. 541)
23)  Ghattamaneni Srinivasa Rao
Age : 53 years.
R/o – Burripalam, Dist. Guntur. 
24)  Vipul Sital Aggarwal
(Discharged by Hon'ble High Court 
vide order dtd.10.09.2018 in 
Cri. Revn. No. 589/2017
25)  Aashish Arunkumar Pandya
Age : 40 years
R/o – E/4, Dy.S.P. Bunglow, Bhuj, Dist. Kachchh,
Gujarat.
26)  Narayan Singh Fateh Singh Chauhan
Age :  59 years
R/o -  Village Ukharda, Tahsil Nathedwara, 
Dist. Rajsamandh, Rajasthan
27)  Yudvir Singh Nathu Singh Chauhan
Age :  55 years.
R/o -  Police Quarter,  Hiranmagri, Sector No.6, 
Udaipur. 
28)  Dalpat Singh Khuman Singh Rathod
(Discharged vide Order dtd. 24/07/2017 below Exh. 1061)
29)  Kartar Singh Yadram Jat
Age : 45 years.
R/o -  Quarter No. A-1, Hiranmagri, Sector 6,
Udaipur, Rajasthan.
30)  Jethusingh Mohansinh Solanki
Age :  63 years
R/o -  Mota, Teh. Palanpur, Dist. Banaskantha
31)  Kanjibhai Naranbhai Kutchiu 
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Age :  48 years
R/o -   Palanpur Police Head Quarter, 
Dist. Banaskantha
32)  Vinod Kumar Amrutlal Limbachiya
Age :  46 years
R/o -  Village Dangiya, Ta. Dantiwada,
Dist. Banaskantha
33)  Kiransinh Halaji Chauhan
Age : 54 yrs.
R/o – Chamunda Soc. Madhupura Road, 
Palanpur, Gujarath. 
34)  Karansinh Arjunsinh Sisodiya
Age :  65 years
R/o – Hadad, Teh. Danta, Dist. Banaskantha.
35)  Prashant Chandra Pande
(Dropped for want of sanction U/Sec. 197 of Cr.P.C.
vide order dtd. 04.02.2015 below Exh. 393)
36)  Geetha Anil Johri
(Dropped for want of sanction U/Sec. 197 of Cr.P.C. 
vide order dtd. 02.03.2015 below Exh. 394)
37)  Om Prakash Mathur
(Discharged vide order dtd.31.03.2015 below Exh. 525)
38)  Ramanbhai Kodarbhai Patel
Age : 62 years.
R/o – 6, Raghukul Bunglows, Opp. Gulan Tower, 
16 Road, Ahmedabad. …...Accused

Appearances :
Ld. APP Shri B.P. Raju for CBI. 
Ld. adv. Shri Gautam Tiwari for original Complainant. 
Defence :-
Ld.  Sr.  Counsel  Mr.  S.V.  Raju  and  Ld.  Sr.  Counsel  Mr.  Mahesh
Jethmalani,  Ld. advocate Mr. Hitesh Shah,  Ld. advocate Ms. Gunjan
Mangla,  Ld. advocate Mr. Jayesh Wani for accused  No. 4. 
Ld.  advocate  Mr.  Hitesh  Shah,  Ld.  advocate  Shri  Sachin  Pawar  for
accused Nos. 5 and 13. 
Ld. advocate Mr. B.P. Shukla, Ld. advocate Mr. Bawisane for accused
No.6. 
Ld.  advocate  Mr.  Wahab  Khan,  Ld.  advocate  Ms.  Dhara  Mehta  for
accused No. 7. 
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Ld. advocate Mr. Ishan Jani, Ld. advocate Mr. Gheewala for accused
Nos. 8 and 9. 
Ld. advocate Mr. Fakruddin for accused Nos. 10 and 11. 
Ld. advocate Mr. Kantharia,  Ld. advocate Mr. Surve, Ld. Advocate    Mr.
Patil for accused No. 14. 
Ld. advocate Mr. Pradhan and Ld. Advocate Mr. Ghag for accused no.
19. 
Ld. advocate Mr. Venkateshwarlu for accused no. 23. 
Ld. advocate Mr. Bindra, Ld. advocate Ms. Almas Sati for accused No.
25. 
Ld. advocate Mr. Niranjan Mundergi, Ld. advocate Ms. Vinaya Padwal
and Ld. advocate Ms. Karishma for accused Nos. 26, 27 and 29. 
Ld. Advocate Mr. Sachin Pawar for accused Nos. 30 to 34.
Ld. Advocate Mr. Gajjar for accused No. 38. 

CORAM  :HIS HONOUR THE ADDL SESSIONS 
JUDGE (SPL. JUDGE FOR CBI) 
SHRI S.J. SHARMA, CR. NO. 49.

DATE     : 21st DECEMBER, 2018.
       

J U D G M E N T

1. At the outset, it is to be noted that all the accused persons

(including the discharged and dropped accused nos. 1, 2, 3, 12, 15, 16,

17, 18, 20, 21, 22, 24, 35, 36 and 37) came to be charge-sheeted of the

offences punishable under sections 120B, 364, 365, 368, 341, 342, 384,

302 read with section 201 of the Indian Penal Code as well as under

section 25 of the Indian Arms Act.

2. To have brevity in the discussion of entire case dealt with in

this judgment, there shall be reference of name and number of accused

mentioned in the charge-sheet.

3. (a) One  Sohrabuddin  Shaikh  (since  deceased)  was  a  dreaded

criminal,  against  whom offences of  murder,  abduction and extortion,
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etc. were registered in the state of Gujarat and Rajasthan. He was an

absconding  accused  in  crime  no.  214  of  2004  regarding  murder  of

Hamidlal,  committed in the jurisdiction of  Hatipole  Police  Station of

Udaypur in Rajasthan and in Crime  No.1124 of 2004 registered at

Navrangpura Police Station, Ahmedabad, Gujarat, in respect of

firing  at the office of the Popular Builder.   In the year 1994/95

upon his arrest, Gujarat Police seized 24 AK 56 rifles, large number

of hand grenades and a large cache of ammunitions from the well

of his farm house,  which was supposedly sent  to him by Dawood

Ibrahim at the instance of ISI for spreading terror in India.  Police

from States  of Gujarat, Rajasthan and Madhya  Pradesh were

desperately  searching for his whereabouts. Kausarbi (since

deceased) was wife of deceased Sohrabuddin Shaikh.  Tulsiram

Prajapati (since deceased) was an aide of deceased Sohrabuddin

Shaikh and they both were undertaking criminal activities jointly.

Award of Rs.25,000/- and Rs.20,000/- was already  declared

on Sohrabuddin Shaikh and Tulsiram Prajapati respectively.

In the year 2004, gang of Sohrabuddin Shaikh became very active

in Rajsamand, Nathdwara, Sukher  and Udaipur  districts of

Rajasthan i.e. the areas  which are  known for marble mining and

trade including export  of the marble. Hamid Lala gang was

protecting  the marble traders for consideration. Gang of

Sohrabuddin Shaikh  and Tulsiram Prajapati wanted to  take

control  over the area for financial gains by getting  rid of Hamid

Lala gang. Accordingly, Hamid Lala was murdered by Sohrabuddin

Shaikh and his gang. Sohrabuddin Shaikh  also started extorting

large sum of money from A. K. Marbles and M/s. Sangam Textiles.

In view of criminal background  and nuisance of Sohrabuddin
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Shaikh and Tulsiram Prajapati, the accused  persons from Gujarat

and  Rajasthan Police force entered  into criminal conspiracy to

eliminate Sohrabuddin Shaikh  and then  acted  in connivance in

abduction  and killing of Sohrabuddin Shaikh.  Acting in

furtherance  of the  conspiracy, they also killed Kausarbi and

Tulsiram Prajapati.

3(b). According to the prosecution case, senior police officers

from  the  States of Gujarat and  Rajasthan entered into a

criminal conspiracy to eliminate Sohrabuddin Shaikh.   For this

purpose, they sought help from his associate Tulsiram Prajapati for

nabbing Sohrabuddin Shaikh by  misleading Tulsiram Prajapati

that  due to political  pressure, they need to arrest Sohrabuddin

Shaikh for few months, and subsequently, he will be released on

bail. Criminal conspiracy to eliminate Sohrabuddin Shaikh came

to be hatched by senior  officers, by being in constant  touch  with

each other. For that  purpose, accused  no.1 D.G.  Vanzara,

Rajkumar Pandiyan and Dinesh  M.N. as well as others were in

constant  touch  and were visiting various places in other States.

There  was meeting of minds between them with a view to nab

Sohrabuddin Shaikh and to eliminate him and his associates.

For achieving this  ultimate aim of the  criminal conspiracy

hatched by the accused persons, teams of police officers from States

of Gujarat and Rajasthan were formed. Police came to know that

Sohrabuddin Shaikh  along  with his wife Kausarbi had  gone to

Hyderabad for celebrating the festival  of Eid with his  friend

Kalimuddin of Hyderabad.  Police received the tip that  on

22nd  November  2005,  Sohrabuddin Shaikh   along  with  his

Bar & Bench (www.barandbench.com)



                              :  8  :                 Judgment in Sessions Case Nos.        
                                                                     177/13, 178/13, 577/13, 312/14      

wife Kausarbi was to go from   Hyderabad to Sangli   for

gynecological   treatment of Kausarbi and   they were to

undertake this   journey by luxury   bus of  Sangita   Travels,

Ahmedabad, in company of Tulsiram Prajapati. It is alleged that

Police therefore,  decided to abduct Sohrabuddin Shaikh  during

this journey.

3(c). It is further alleged by the prosecution that  in pursuant

to conspiracy hatched accused  no.3  Dinesh  M.N. visited Anti-

Terrorist Squad, Ahmedabad, about  two months prior  to fake

encounter of  Sohrabuddin Shaikh.   Accused  no.3 Dinesh  M.N.

was at Ahmedabad from 24th November 2005 to 26th November

2005 when Sohrabuddin Shaikh died in fake encounter by teams

of Gujarat and Rajasthan Police. In fact, he was present on the

spot of  encounter of Sohrabuddin Shaikh.  He met accused no.1

D.  G.  Vanzara,  Deputy  Inspector General of Police, Anti-

Terrorist Squad, Ahmedabad, Gujarat, for hatching the

conspiracy.

3(d). Prosecution  case  (in  view  of  material  collected  by  CBI)

further states that One Nathubha Jadeja (PW-105) and One Gurudayal

Singh (PW-106) were  serving  as  drivers  in Anti-Terrorist Squad,

Ahmedabad. As reflected from police statement  of PW-105

Nathubha Jadeja recorded by the CBI, at about 6.00 p.m. of 20th

November 2005, accused   no.  2 Rajkumar Pandiyan,

Superintendent of  Police with the Anti-Terrorist  Squad,

Ahmedabad, called him and directed  him to accompany Police

Inspector named N. H. Dhabi on a tour.  Accordingly,   along with
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Police Officials named Ajay  Parmar,  Santaram Sharma and co-

driver Gurudayal Singh (PW-106),  he i.e. Nathubha Jadeja (PW-

105) travelled by Qualis vehicle from Ahmedabad to Hyderabad.

They reached Hyderabad at about  8.00 - 8.30  p.m.  of 21st

November 2005  and went to the campus of Central  Industrial

Security Force, Hyderabad. By that  time, accused  no.2 Rajkumar

Pandiyan had already reached  Hyderabad by taking a  morning

flight by seeking permission of accused no.1 D. G. Vanzara, Deputy

Inspector General of Police, Anti-Terrorist Squad, Ahmedabad,

Gujarat. Police Inspector N.H. Dhabi and Santaram Sharma went

to meet accused  no.2 Rajkumar Pandiyan at a bungalow in  the

campus of the Central  Industrial Security Force,  at Hyderabad.

Police  Official Santaram Sharma stayed  at that bungalow.

Thereafter, Police Officials N. H. Dhabi and  Parmar stayed   in

one room,   whereas PW-105 Nathubha Jadeja and PW-106

Gurudayal Singh stayed  in the another room  of the guest  house

in the campus of the Central   Reserve  Police  Force   at

Hyderabad, for the night halt.

3(e). It  is  further  alleged  by  CBI  that on 22nd November

2005, at about  8.30 - 9.00  a.m.,  Police Officials N.H.  Dhabi,

Parmar as well as drivers PW-105  Nathubha Jadeja and PW-

106 Gurudayal Singh left the Central  Industrial  Security  Force

campus and  went to IPS Officers mess,  where  N.H.  Dhabi and

Parmar  met accused  no.  2 Rajkumar  Pandiyan. Thereafter,

Police Officials Parmar  and Santaram Sharma, along with PW-

105 Nathubha  Jadeja and PW-106 Gurudayal Singh went to

Airport for purchasing air ticket for the return journey of accused
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no. 2 Rajkumar Pandiyan. Ajay Parmar went inside the Airport for

purchasing the ticket.  Then, they returned to the Officers Mess.

Santaram Sharma and  Ajay Parmar then  bought two number

plates. Subsequently, number plates  of Qualis came  to be

changed by substituting it with the number plate having

registration number of Andhra Pradesh by  PW-105 Nathubha

Jadeja and PW-106 Gurudayal Singh, on instructions of Police

Constable  Parmar.

3(f). As per the prosecution story, at about 7.00 p. m. of 22nd

November 2005, accused no. 2 Rajkumar Pandiyan accompanied

by seven to eight other persons left for intercepting the luxury bus

in which Sohrabuddin Shaikh  was travelling, by two Tata Sumo

vehicles. PW-05 Nathubha Jadeja was following them by driving

the Qualis vehicle. One of the Tata Sumo vehicles was driven by

PW-106 Gurudayal Singh. During the course of chasing the luxury

bus, after a  brief  halt at the hotel, accused  no.  2  Rajkumar

Pandiyan, Police Officers  named N.H.  Dhabi and Santaram

Sharma along with two others sat in the Qualis  driven  by PW-

105 Nathubha Jadeja. The luxury bus was further chased by

those two Tata Sumo vehicles as well as the Qualis vehicle driven

by PW-105 Nathubha Jadeja. After midnight, accused  no.  2

Rajkumar Pandiyan directed PW-105 Nathubha Jadeja to

intercept the luxury bus by  overtaking it by the Qualis vehicle.

Accordingly,  on intercepting  it near Zahirabad, the luxury bus

stopped. Accused  no.  2 Rajkumar Pandiyan, Police Inspector

N.H. Dhabi and  others approached the bus. Then Sohrabuddin

Shaikh, his wife Kausarbi as well as Tulsiram Prajapati were made to
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alight from the said bus. Sohrabuddin Shaikh  and Tulsiram

Prajapati were then made to sit in the Qualis vehicle driven by PW-

105 Nathubha Jadeja, whereas Kausarbi was made to sit in the

Tata Sumo vehicle driven  by PW-106 Gurudayal Singh. During

return journey towards Ahmedabad,  2 kilometers after

Bharuch, Kausarbi was also shifted  to the  Qualis  vehicle driven

by PW-105  Nathubha Jadeja. Tulsiram  Prajapati was shifted  to

another vehicle by Rajasthan Police. He was taken  to Udaipur

where he was kept in illegal custody for five days.  Thereafter, he

was shown to be arrested  by a team led by PW 91 Bhawarsingh

Hada, Station House  Officer, Hathipole Police Station,  Udaipur.

Tulsiram Prajapati was then  allowed to go by setting him free. He

came to be apprehended on 26th November 2005 from the house of

Chandan Kumar  Jha at Bhilwara  by PW-38 Sudhir Joshi, Deputy

Superintendent of Police, Udaipur, Rajasthan.

3(g). It  is  further  alleged  by  the  CBI  that after   reaching

Ahmedabad, on  instructions of Police Officials named Parmar

and  Chaubey, the Qualis vehicle was driven  to the farm  house at

Adluj Road and Sohrabuddin Shaikh along with his wife Kausarbi

were kept in the  said   "Disha   Farm  House"  in night hours of

23rd  November  2005. Police Officials  named  N.H.Dhabi,

Parmar and Chaubey stayed at the said farm house. Accused no. 2

Rajkumar  Pandiyan was dropped  at his house.   On his

instructions, the Qualis vehicle was driven  towards the  police

chowki near  Judges bungalow. It was parked in one of the

bungalows by PW-105 Nathubha Jadeja. This is how, according

to the prosecution case, Sohrabuddin Shaikh,  Kausarbi and
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Tulsiram  Prajapati were abducted from the luxury bus near

Zahirabad, while they  were undertaking journey from

Hyderabad to Sangli and  subsequently Sohrabuddin Shaikh and

Kausarbi were dumped in the "Disha Farm   House"   near

Ahmedabad.

3(h). It  is  further  alleged  by  the  prosecution  that  fake

encounter of Sohrabuddin Shaikh  was done  by the accused

persons in the night  intervening 25th November 2005  and 26th

November 2005. At about  1.30 a.m. to 2.00  a.m. of 26th

November  2005, PW-105 Nathubha Jadeja drove  Maruti car

which  was occupied by Police Officers from Rajasthan Police as

well as accused  Police Officer N.H.  Dhabi. PW-105 Nathubha

Jadeja was made to stop that Maruti car in between Narol circle

and Vishala circle.  At about 2.00 a.m.  of 26th November 2005,

another Maruti car driven  by Bhailal (PW-107) came from Narol

and stopped there. N.H.  Dhabi and Police Personnel from

Rajasthan Police alighted from the car. After sometime, PW-105

Nathubha Jadeja heard sound of shots  being fired. On

instructions, he  and  co-driver Bhailal  (PW-107)  reversed the

Maruti car.   PW-105  Nathubha Jadeja then  saw Sohrabuddin

Shaikh  lying there  in injured condition. Accused no.  2 Rajkumar

Pandiyan, Superintendent of Police, Anti-Terrorist Squad, accused

no.1 D.G.  Vanzara,  Deputy   Inspector General, Anti-Terrorist

Squad,  Ahmedabad, and accused  no.3 Dinesh  M.N. (who is

referred  as the Superintendent of Police Udaipur by PW-105

Nathubha Jadeja) along  with other   Police personnels namely

Chaubey, Santaram Sharma etc. were found  to be present
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there. One motorcycle was also found lying there. Police Officials

N.H. Dhabi and Ajay Parmar took  Soharabuddin Shaikh  to the

hospital  in Maruti  car driven by Bhailal (PW-107).  In this way,

fake  encounter of Sohrabuddin Shaikh  came to be effected in

between Narol circle and Vishala circle, in  the night intervening

25th November 2005  and 26th November 2005, by the  accused

persons.

3(i). According to the prosecution case reflected from the CBI

statement of PW-105 Nathubha Jadeja, thereafter, Kausarbi also

came to be murdered by the accused  persons and her dead body

came to be disposed off by burning it at the river bed of the river

at Village Ellol. PW-105 Nathubha Jadeja was  asked by accused

no.  1 D.G.  Vanzara, Deputy Inspector General,  to  accompany

the tempo along with Police Official Chauhan. Firewood came to be

loaded  in that  tempo and during the journey to Village Ellol, that

tempo faced problem of malfunctioning of gear. Another  tempo

was summoned and firewood came to be shifted in that tempo.

Further journey started  thereafter and at about  10.00 to 11.00

p.m. of 28th November 2005, that  tempo also got stuck in the

sand in the bed of the river at Village Ellol. Then, accused no.1 D.G.

Vanzara, accused Rajkumar Pandiyan and accused N.K. Amin came

there. Firewood from the tempo came to be stacked near the river

bed. Dead body of Kausarbi  was brought there  by  a jeep. I t was

kept on the funeral pyre by him as well as by Chauhan, Chaubey

and Rathod.  Accused no. 1 D. G. Vanzara, Deputy Inspector General,

burnt it by setting the pyre on fire. Thereafter, ashes and bones

came to be collected  in a bag and by the jeep, that  bag was
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carried away by Police Officials named Chaubey and Chauhan.

3(j). After murdering Sohrabuddin Shaikh  in the fake

encounter, accused   no.  7 Police Inspector  Abdul  Rehman from

Rajasthan Police filed First  Information Report (FIR) with Anti

Terrorist  Squad, Ahmedabad, alleging that  absconding accused

Sohrabuddin Shaikh  was coming   by highway   from Surat   and

upon  being asked  to surrender he opened fire, and  therefore,

in retaliation the police also opened fire, due to which

Sohrabuddin Shaikh  came to be killed. Accordingly Crime No. 05

of 2005  came to be registered. Accused no. 4  Parmar, Police

Officer,  investigated the  FIR and  reported the  encounter to be

genuine and submitted Abate Summary.

3(k). According  to the prosecution case though Sohrabuddin

Shaikh  and others were already  nabbed by Gujarat Police in the

night   intervening 22nd November 2005  and  23rd November

2005,  accused  Dinesh  M.  N. travelled  to Ahmedabad on 24th

November 2005   on the false  pretext that   he has secret

information and he wants   to arrest Sohrabuddin Shaikh.   He

used to meet  accused  no.  1 D.G.  Vanzara, Deputy  Inspector

General of Police, Anti-Terrorist Squad,  Ahmedabad, Gujarat,

as well as accused  Rajkumar Pandiyan,  Superintendent of

Police, Anti-Terrorist Squad,  Ahmedabad, Gujarat, for

conspiring to eliminate Sohrabuddin Shaikh.

3(l). According  to the prosecution case apart  from active

role in eliminating Sohrabuddin Shaikh,  accused  no.  1 D.G.
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Vanzara, Deputy  Inspector General of Police, Anti-Terrorist

Squad,  Ahmedabad, Gujarat, also played  vital role in

encountering Tulsiram Prajapati. After arrest of Tulsiram Prajapati

from Bhilwara in Rajasthan in November 2005,  accused no.1

D.G.  Vanzara, Deputy  Inspector General  of Police, Anti-

Terrorist Squad,  Ahmedabad, Gujarat, paid  visit to Udaipur

from 27th December 2005 to 30th December 2005 in furtherance

of conspiracy hatched by accused persons. He also telephonically

communicated with PW-91 Bhawarsingh Hada, Police Inspector,

after  arrest of Tulsiram Prajapati for ascertaining gang activities of

Tulsiram Prajapati.

3(m). According  to the prosecution case,  Tulsiram  Prajapati

used to disclose his apprehension of killing in fake encounter by

police to inmates  of jail at Udaipur, including his nephew PW-3

Kundan  Prajapati  and PW-4 Vimal Shrivas,  PW-42 Rafique  @

Bunty, PW 207  Mohd.  Azam and PW-37 Sharafat  Ali.  He had

expressed same apprehension of killing in fake encounter to his

Advocate PW-35 Salim Khan.  Tulsiram  Prajapati had  submitted

several  applications before  the concerned court  as well as

National Human Rights  Commission, New Delhi, expressing

apprehension of killing by police in  fake encounter. Thus,

according to the prosecution case, under the conspiracy hatched

by accused  persons, Tulsiram  Prajapati was systematically

eliminated by sending him to Ahmedabad from  Udaipur in

custody of four selected guards of choice of accused Dinesh M.N.

3(n). According  to the prosecution case on 25th December
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2006 Tulsiram Prajapati was given in custody of specially formed

escort  team headed  by  Assistant  Sub-Inspector  Narayan  Singh

and comprising of Police Constables Dalpat  Singh, Kartar  Singh

and  Yaduveer  Singh.  On instructions of accused Dinesh  M.N.,

Tulsiram Prajapati was  produced before the court  at Ahmedabad

in Popular Builder  Firing case on 26th December 2006.  The

prosecution case indicates that  during return journey

undertaken on 26th December 2006  from Ahmedabad to

Udaipur by Udaipur Express, Tulsiram Prajapati was in  fact not

with the escort  team headed by Assistant Sub-Inspector Narayan

Singh. At about 3.00 a.m. of 27th December 2006, a show of escape

of Tulsiram Prajapati from the custody  of the police guards was

made.   When the  train became slow because of turning near

Shamalji Railway Station, Tulsiram Prajapati was shown  to have

escaped from custody of the police guards. It is alleged that two

criminals threw  chilli powder  in eyes of police guards Yaduveer

Singh and Kartar Singh when they accompanied Tulsiram Prajapati

towards urinal and then along with those two criminals, Tulsiram

Prajapati was shown to have escaped from their  custody. Farce of

trying to nab him by chasing him  and firing bullets  was made.

According to prosecution,  he was actually  not in the custody  of

those guards. Thereafter, he was in fact killed in fake encounter

at about 5.00 a.m. of 28th December  2006 by one of the accused

named Ashish Kumar  Pandya, Police Sub- Inspector of Gujarat

Police.

3(o). According to the prosecution case, on 25th December

2006, accused  no.  1  D.G.  Vanzara who was then   posted as
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Deputy   Inspector General  of Police, Border   Range,   Bhuj,

summoned PW-132 Khanji Jadeja, Police Sub- Inspector, and told

him to go to the house  of accused Ashish A. Pandya at Meghpar

and to ask said Ashish A. Pandya to contact him. Along with PW-

133 Meghjibhai, Head Constable, PW-132 Khanji Jadeja then went

to house  of accused  Ashish A. Pandya  and  informed his wife and

parents to tell him  to contact accused  no.1 D.G.  Vanzara.

Thereafter, at about  5.00 a.m. of 28th December 2006, Tulsiram

Prajapati was killed in an encounter by accused Ashish A. Pandya,

Police Sub- Inspector. This  was done in pursuant to the plan

hatched by accused persons.

3(p). It further appears from the police papers that as per

police, there is another story as regard to encounter of Tulsiram

Prajapati. FIR of encounter of Tulsiram Prajapati came to be lodged

by Police Sub-Inspector Ashish Kumar  Pandya (co-accused) on

28th December 2006 while at the Cottage Hospital at Ambaji. He

reported  that  at about  11.00 p.m. of 27th December 2006,

information was received  from the police control room  about

escape of Tulsiram  Prajapati from  custody  of Udaipur  police.

Hence,   he along with his staff as well as Assistant Sub-Inspector

Narayan  Singh, Police Constables Kartar Singh and Yaduveer

Singh of the escort team of Udaipur Police from Rajasthan reached

Ambaji and searched absconding accused  Tulsiram  Prajapati by

checking  various places including guest houses.  Then, after 4.30

a.m. of 28th December 2006, they started patrolling on the road

leading towards Sarhad Chapri.   At about  5.00 a.m.,  they saw

three persons on the road who were trying to stop the Matador
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pick up vehicle.   That  Matador vehicle did not stop. When the

police jeep following the Matador vehicle reached  at that  spot,

those  three  persons tried  to stop  that jeep. At that  time,

Assistant Sub-Inspector Narayan Singh  of Udaipur Police

identified one from those  three persons as Tulsiram  Prajapati.

Then, according to the FIR lodged by Police Sub-Inspector Ashish

Kumar Pandya, Tulsiram Prajapati took out a firearm and fired a

bullet  which hit on left side of mudguard of the police jeep.

Thereafter, Tulsiram  Prajapati along with those  two persons

started running away. Police Sub-Inspector Ashish Kumar

Pandya further reported that  he got down from the jeep and

asked those three  persons to surrender.  At that  time,  Tulsiram

Prajapati turned back and fired one round from the firearm. That

bullet  hit left upper arm of Police Sub-Inspector Ashish Kumar

Pandya (co-accused), and therefore, he fired  two rounds from

his service revolver.  Apart from him, Assistant Sub-Inspector

Narayan Singh and  Police Constable Yaduveer  Singh also fired

from their  service weapons causing fall of Tulsiram Prajapati. He

was, then,  taken to Simji Hospital. Tulsiram  Prajapati was

declared dead at that hospital. Accordingly, Crime No.115 of 2006

came to be registered at Police Station Ambaji on the basis of this

report lodged by Police Sub-Inspector Ashish Kumar Pandya.

3(q). The charge-sheet in the instant case a l so  reveals that

Police Sub-  Inspector Ashish  Kumar Pandya (co-accused) was

admitted to the Government hospital Palanpur on 28th December

2006 with the history of fire arm injury caused at about 5.00 a.m.

of that   day. Initially, he had  taken treatment at Shri Arasuri

Bar & Bench (www.barandbench.com)



                              :  19  :                 Judgment in Sessions Case Nos.       
                                                                     177/13, 178/13, 577/13, 312/14      

Ambaji Mata  Devasthan Trust  Hospital, Ambaji,  on 28th

December 2006 itself.  Certificate of that  hospital shows  that

Police Sub-Inspector Ashish  Pandya had  sustained a circle

wound  (2.5 x 2.5 cm) on upper part  of left arm with active

bleeding  and blackness of skin. Small carbon particles were

found  near that wound.   He had  also sustained an irregular

wound (3 x 1 cm) vertical 1 cm, posterior to wound no.1. Bleeding

was found present apart from sand particles in that  wound.

Similar  are the  findings of the  Government hospital Palanpur.

Medical  Officer had opined that the injury was a fire arm injury.

Medical Officer of Palanpur had informed police that entry wound

was having inverted margin and blackening of skin in wound and

tissues were present. Thus, Ashish Kumar  Pandya, Police Sub-

Inspector of Gujarat Police (co-accused), had also suffered

gunshot injuries in alleged fake encounter of Tulsiram Prajapati.

3(r). Police papers further reveals that spot of the incident of

alleged encounter of Tulsiram Prajapati was inspected. It was found

that the shot from the firearm had damaged left side signal light

of the jeep of the police party.   Its glass  was found  broken.  One

cartridge was found lying near the edge of the road.  One gun was

also found lying on the spot of the incident. It was having wooden

grip and the same  was of 0.314 bore having  body made  up of

steel. One cartridge was also found  loaded in the barrel  of  that

gun. This was the situation prevalent on the spot of the incident

which was on the main  road leading  from Ambaji to Sarhad

Chapri,  where according to the prosecution case, Tulsiram

Prajapati was eliminated in the fake encounter. During inquest
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proceedings,  the  Executive Magistrate recovered a mobile

phone, three bullets and sundry items from dead body of Tulsiram

Prajapati. (u) It is alleged that  fake encounter of Tulsiram Prajapati

was done as Tulsiram Prajapati was disclosing to all and sundry as

to how he was used by Gujarat Police for nabbing Sohrabuddin

Shaikh   and as he  was an eye witness   to abduction of

Sohrabuddin Shaikh  and his wife Kausarbi. While in Central Jail,

Udaipur, Tulsiram Prajapati used to disclose role  of accused no.1

D.G.  Vanzara in abducting and killing of Sohrabuddin and

Kausarbi apart from apprehending  danger to his life from

accused no.  1 D.G.  Vanzara and  others. Hence, he  came to be

murdered.

3(s). According  to  the  prosecution,  as  there  was  no  due

investigation in the matter, Rubabuddin – first informant and brother

of deceased Sohrabuddin Sheikh had filed Writ  Petition before the

Supreme Court for appointment of Central Bureau of Investigation for

investigation. It revealed during the investigation that D.G. Vanzara

(discharged accused no. 1) conspired with other accused persons and

devised  modus  operandi  for  abduction  as  well  as  killing  of

Sohrabuddin Sheikh and Tulsiram Prajapati. It further revealed during

the investigation that motor-cycle of one Shok Singh Yadav, who is

cousin of police constable Ajay Singh Yadav, was used for making a

show of  encounter  of  Sohrabuddin  Sheikh.  This  Ajay  Singh Yadav,

police constable, was closed to D.G. Vanzara. Village Ellol is native

place of D.G. Vanzara, where dead body of Kausarbi was taken. By

imparting necessary instructions to police constable Nathubha Jadeja

and other police personnel to arrange for the Tempo for transporting
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fire  wood to  the  river  bed of  the  river  at  village  Ellol  in  order  to

dispose of the dead body of Kausarbi after murdering her. During the

investigation it further revealed that D.G. Vanzara took active part in

destruction of dead body of Kausarbi.

3(t). It  further  revealed  during  the  investigation,  as  per  the

prosecution story, that accused D.G. Vanzara used deceased Tulsiram

Prajapati for apprehending Sohrabuddin Sheikh by assuring that no

harm would be caused to Sohrabuddin Sheikh. Accused D.G. Vanzara

along with other accused in fact  was involved in the conspiracy to

abduct and kill Sohrabuddin Sheikh and Tulsiram.

3(u). It is worthwhile to bear in mind as to how this case traveled

a long distance from Gujarat State to Maharashtra. 

i) Initially, on the report of P.I. Abdul Rehman (Accused No.

7) of Rajasthan, about the death of Soharabuddun in police

encounter,  crime  no.  05/2005  was  registered  by  PHC

Ravindrabhai  Laxmanbhai  Makwana  of  ATS  Ahemadabad.

The investigation of this crime was given to Dy.S.P. Shir M. L.

Parmar. During the course of investigation, he proceeded to

the place of incident along with the FSL officer and the Panch

and prepared the spot panchanama and collected the articles

found on the spot i.e. blood stain mixed with soil, plain soil,

empty cartridge, motor  cycle, etc. and seized and seal them

in presence of Panch. FSL officer also collected dried blood

stain on cotton swab found on the rare seat  of  the Maruti

Fronti  and also  collected  sample  from the  seat  of  the  said

vehicle  on  cotton  swab  and  handed  over  the  same  to  the
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investigation officer who made its seizure and seal in plastic

bag  in  presence  of  the  Panchas.  The  investigation  officer

called  the  Executive  Magistrate  in  Civil  Hospital  who

prepared the inquest panchanama of the dead body. The FSL

Officer collected sample of handwash of the dead body on the

cotton  swab which came to  be  seized.  The injuries  on the

dead body was also examined by the FSL Officer. Thereafter

the  postmortem examination was  conducted.  The report  of

postmortem examination was obtained.  The medical  officer

handed  over  the  cloths  and  sandle  of  the  dead  body  by

wrapping  them in  a  paper,  to  the  police  constable  of  ATS

Ahemadabad and the latter brought them to the ATS office

and they were seized by the I.O. in presence of the Panchas.

(ii)  The articles found with the dead body i.e. cash amount,

railway  ticket,  visiting  card,  driving  license,  etc.  were  also

seized. The statements of witnesses were recorded during the

investigation.  As   the  case  made  out  was  of  a  genuine

encounter and therefore summary was submitted to the CMM

Ahemadabad who granted it.

(iii)  The  brother  namely  Rubabuddin  of  deceased

Sohrabuddin  was  not  satisfied  with  the  investigation.  He,

therefore, wrote letter to the Supreme Court.  The Apex Court

directed the I.G. Gujarat to investigate the case and submit

report. Accordingly the inquiry no. 66/06 was conducted by

P.I.  Shri  Solanki  of  CID Crime Ahemadabad.  He submitted

report to I.G. Madam Geeta Johri. The report of compliance
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revealed involvement of thirteen (13) accused in the killing of

Soharabuddin  in  stage-managed  encounter.  It  further

revealed that  the  Kausarbi  (wife  of  Sohrabuddin)  was  also

killed  on  29/11/2005  (about  3  days  after  the  death  of

Soharabuddin) and was set ablazed at  Illol  village and her

ash was collected and thrown in a river water and thus the

evidence was destroyed. Thereafter the investigation of crime

no. 05/05 was handed over to CID Crime. The team of S.I.T

of  which  the  chief  was  Dy.  S.P.  Shri  Padheria  conducted

investigation.  This  investigation  also  found  involvement  of

thirteen  (13)  accused.  Those  thirteen  (13)  accused  were

arrested.  The  charge-sheet  was  prepared  by  Shri

Ranchoidbhai Hamirbhai Hadiya of CID Crime, Gandhinagar

and  after  seeking  approval  of  the  senior  officer  on

14.07.2007,  charge-sheet  was  submitted  before  the  CMM

Ahemadabad on 16.07.2007.  The chargesheet was registered

with C.C. No. 2405/07.  The case was committed to the court

of Sessions on 10.12.2007.   C.C. No. 256/07 was registered.

(iv)   Even  after  submission  of  the  charge-sheet  against

thirteen (13) accused, Rubabuddin, the brother of deceased

Soharabuddin moved to the Hon'ble Supreme Court with his

grievance that some politicians and the senior officers are also

involved  and  the  third  person  travelling  with  Sohrabuddin

and Kausarbi in the bus of  Sangeeta Travel was not traced

during investigation and the investigation was not properly

conducted. The Apex Court has been pleased to transfer the

investigation to the CBI Mumbai.
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(v)  When the above mentioned investigation was going on,

the police of Gujarat and Rajasthan  aimed the associate of

Soharabuddin namely Tulsiram Prajapati for the reason that

the information about the whereabouts of Soharabuddin were

obtained from him and he was a witness to the abduction,

illegal confinement and killing of Soharabuddin and Kausarbi.

Tulsiram  was  in  jail  at  Udaypur  in  crime  no.  204/04

registered  in  the  murder  of  Hamidlala.  Tulsiram  was  also

facing  several  criminal  prosecution  pending  at  Ujjain  court

and  Ahemadabad  court.  Police  of  Gujarat  and  Rajasthan

conspired to eliminate him and therefore on 25/12/2006, he

was taken from Udaypur to Ahemadabad for production in

court.  In  the  return  journey,  he  was  not  brought  from

Ahemadabad  to  Udaipur.  He  was  killed  by  the  police

however, a story was cooked up by police that he was taken

away by two unknown persons from the railway boogie near

Shamalji railway station while he was being brought by the

police  guards  back  to  Udaipur  and  in  the  search  of  this

absconded  prisoner,  police  of  Palanpur  and  the  Rajasthan

police  guards  while  making  petrolling  in  the  morning  of

28/12/2006  at  about  05:00  am found these  three  persons

including  Tulsiram  and  on  his  identification  by  Rajasthan

police guards, police tried to accost him and in that attempt

the prisoner Tulsiram fired his fire-arm on police and one of

the bullet hit PSI Ashish Pandya of LCB Palanpur and by way

of  self  defence  police  fired  on  Tulsiram and  he  ultimately

succumbed to injuries. On the report of PSI Ashish Pandya,
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crime no. 115/06 came to be registered in Ambamata Police

Station  of  Gujarat.   The  investigation  of  this  crime  was

conducted by the police officers of Ambamata police station

and  LCB  Palanpur.  In  the  investigation,  it  revealed  that

killing of Tulsiram was in genuine encounter.

(vi)  The mother of Tulsiram namely Narmadabai filed writ

petition  before  the  Hon'ble  Supreme  Court  and  claimed

further  investigation by the  CBI.  The Apex Court  has  been

pleased to direct CBI Mumbai to make further investigation.

(vii)   The  further  investigation  was  conducted  by  the  CBI

Mumbai by registering FIR vide RC No. 4/S/10 in the killing

of Sohrabuddin  and Kausarbi  and FIR vide RC No.  3/S/11

was registered in the killing of Tulsiram Prajapti.  It revealed

in  this  investigation  that  there  are  total  thirty  eight  (38)

accused involved in the killing of Soharabuddin, Kausarbi and

Tulsiram. The chief investigating officer so far the killing of

Soharabuddin and Kausarbi  was S.P.  Shri  Amitabh Thakur,

CBI  Mumbai.  On  collection  of  the  evidence  during

investigation  by  the  special  investigation  team,  the  chief

investigating officer drafted charge-sheet and submitted it to

the court against 18 accused on 23/07/2010 on which case

no.  177/2013  came  to  be  registered  by  order  dated

15/02/2013. The investigation did not stop here. The further

investigation was made and a supplement charge-sheet was

submitted to court on 23/10/2010 in which 2 more accused

were added and by order dated 15/02/2013 case no. 178/13
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was registered. Similarly, the chief I.O., as far the killing of

Tulsiram,  was  Shri  Sandeep  Tamgadge,  CBI  Mumbai.  The

investigation team collected evidence and on its basis the 2nd

supplement  charge-sheet  relating  to  killing  of  sohrabuddin

and Kausarbi and was submitted in June 2013 on which case

no.  577/13 was  registered  and the  3rd supplement  charge-

sheet  about  the  killing  of  Tulsiram  in  a  stage-managed

encounter  was submitted on 04/09/2014 on which case no.

312/14 came to be registered.

4. Before adverting to the charges levelled against the accused

persons,  it  will  be  worthwhile  to  bear  in  mind that out of  total  38

accused, in view of the discharge applications filed, from time to time,

total 16 accused came to be discharged and thus charges are levelled

against total 22 accused.

5. Charge  was  framed against  23  accused and it  came to  be

explained to the accused. They pleaded not guilty. Their defence is of

total denial with the submission that they are innocent and therefore

they be acquitted.

6. Following points arise for my determination. I have recorded

my finding against each of them with the reasons therefor as mentioned

below:

SR.
NO.

POINTS FINDINGS

1 Whether the prosecution has proved that accused
persons along with other accused on and prior to
22.11.2005 at Ahmedabad and Hyderabad made

Not proved.
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criminal conspiracy to abduct Sohrabuddin with
intention to  kill  him  by posing said killing  as
encounter and  also abducted Kausarbi - wife of
Sohrabuddin  and  his  associate  Tulsiram
Prajapati, who were traveling with Sohrabuddin
and  made  criminal  conspiracy  to  kill  both  of
them being the witnesses to the abduction and
killing of Sohrabuddin and with the object of this
criminal  conspiracy,  killed  all  of  them  viz
Sohrabuddin  on  26.11.2005,  Kausarbi  on
29.11.2005  and  Tulsiram  Prajapati  on
28.12.2006 in  the  State  of  Gujarat  and out  of
criminal  conspiracy  destroyed  the  material
evidence in the shape of leave record of accused
no.  25  –  Aashish  Pandya,  prepared  false  FIR
showing fake encounter as genuine and tried to
pressurize the material  witnesses to protect the
real culprits to save from legal punishment and
also  wrongfully  confined  Sohrabuddin  and
Kausarbi  at  Disha  Farm  and  Arham  Farm  at
Ahmedabad  and  illegally  detained  Tulsiram
Prajapati  from  26.11.2005  to  29.11.2005  at
Udaipur and prepared incorrect record showing
his arrest on 29.11.2005 and thereby committed
an offense  punishable  under  Section 120(B) of
IPC ?

2 Whether  the  prosecution  has  proved  that the
accused persons along with other accused on the
night  of  22.11.2005  and  23.11.2005  on
Hyderabad-Sangli  Road,  abducted  Sohrabuddin
from Luxury Bus at  Village Talola in which he
was traveling from Hyderabad to Sangli and out
of criminal conspiracy made this abduction to kill
him and wrongfully restrained him to proceed to
Sangli and kept him wrongfully at secret place at
Disha Farm and Arham Farm at Ahmedabad and
thereby committed an offence punishable under
Section 120(B), 341, 342, 364, 365, 368 of IPC ?

Not proved.
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3 Whether  the  prosecution  has  proved  that  the
accused persons along with other accused on the
night  of  22.11.2005  and  23.11.2005  abducted
Kausarbi  from  Luxury  Bus  at  Village  Talola  in
which she was traveling alongwith Sohrabuddin
and wrongfully restrained and confined Kausarbi
at Disha Farm and Arham Farm at Ahmedabad
out of criminal conspiracy and conspired to kill
her and thereby committed an offence punishable
under Section 120(B), 341, 342, 364 and 368 of
IPC ?

Not proved.

4 Whether  the  prosecution  has  proved  that  the
accused persons along with other accused out of
their criminal conspiracy on 26.11.2005 at Vishal
Naka  to  Narol  Circle  at  Ahmedabad,  killed
Sohrabuddin  intentionally  and  with  the
knowledge that fire of bullet on his person will
kill  him  and  thereby  committed  an  offence
punishable  under  Section  120(B)  and  302  of
IPC ?

Not proved.

5 Whether  the  prosecution  has  proved  that the
accused persons along with other accused out of
their  criminal  conspiracy  on  26.11.2005  kill
Sohrabuddin  and  gave  false  FIR  showing  fake
encounter to be genuine and in a stage-managed
encounter  out  of  their  criminal  conspiracy  and
brought the revolver and kept it in the hand of
Sohrabuddin  after  his  encounter  and  thereby
committed an offence punishable under Section
120(B) of IPC r/w Section 25(1B-a)of Arms Act,
1959 ?

Not proved.

6 Whether  the  prosecution  has  proved  that the
accused persons along with other accused made
criminal  conspiracy  on  29.11.2005  to  kill
Kausarbi and out of said criminal conspiracy set
her  body  under  fire  at  the  river  bed near  Illol
village and was done intentionally and with the
knowledge that setting her  on fire will  kill  her

Not proved.
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and have collected the ash and bones from that
place  and  thrown  them  into  the  river  to
disappear  material  evidence  and  to  screen  the
real culprits from legal punishment and thereby
committed an offence punishable under Section
302, 201 and 204 of IPC ?

7 Whether  the  prosecution  has  proved  that the
accused person along with other accused made
criminal  conspiracy on 25.12.2006 to eliminate
Tulsiram  Prajapati  and  to  achieve  this  object
allowed his  escape from the custody of  escorts
while  traveling  in  train  from  Ahmedabad  to
Udaipur  and  killed  him  intentionally  and
knowingly that firing from service revolver on his
person  will  certainly  kill  him  and  thereby
committed an offence punishable under Section
120(B) and 302 of IPC ?

Not proved.

8 Whether  the  prosecution  has  proved  that the
accused persons along with other accused out of
their  criminal  conspiracy  destroyed  the  leave
record  of  accused  no.  25  –  Ashish  Pandya  by
accused  no.  24  –  Vipul  Aggarwal  to  disappear
material  evidence  and  prepared  a  false  FIR
showing fake encounter as genuine of Tulsiram
Prajapati with intend to screen the real offenders
from legal punishment and thereby committed an
offence  punishable  under  Section  120(B),  201
and 204 of IPC ?

Not proved.

9 Whether  the  prosecution  has  proved  that the
accused persons along with other accused out of
their criminal conspiracy on 29.12.2006 brought
country made pistol with intend to keep it in the
hand of Tulsiram Prajapati after his encounter at
village Chapri and thereby committed an offence
punishable  under  Section  120(B)  of  IPC  r/w
Section 25(1B-a)  of  Arms  Act, 1959 ?

Not proved.
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10 Whether  accused  persons  have  committed  any
offence and if  yes, what offences and by which
accused ?

No.

11 What order ? As per final
order.

R E A S O N S

7. That the prosecution has examined as much as 210 witnesses.

The role of each witness in prosecution story is reflected in the following

chart :-

Sr. No. Name of witness Role of witness

PW 1 Navalkishore s/o 
Suraj Karan Rai 
(Not supported)

In  the  IPS  Mess  Hyderabad  he  booked
room for SP Shri Rajkumar Pandiyan on
the  request  of  SP  Shri  Balsubramaniam,
Hyderabad. 

PW 2 Sharad Krushnaji 
Apte 
(Hostile)

Passenger in Bus of Sangeeta Travels

PW 3 Amit sharad Apte
(Hostile)

Passenger in Bus of Sangeeta Travels

PW 4 Dr. Vinay Jayram 
Pataki

Doctor  of  Atpadi,  Dist.  Sangli,  to  whom
Kausarbi  was  referred  by  P.W.5  for
surgery. 

PW 5 Dr. Prakash 
Satappa 
Bandivadekar
(Full of 
contradiction and
improvements)

Dr.  of  Indore  who  gave  see  off to
Sohrabuddin, Kausarbi and Tulsiram from
Indore  for  Hyderabad  by  Maruti  Omani
and  who  advised  Sohrabuddin  to  take
Kausarbi  to  Sangli  for  surgery  through
P.W.4. 

PW 6 Misban Shaikh 
Hyder
(Hostile)

Driver  of  Bus  No.  KA  05-F-5054  of
Sangeeta Travels on 22.11.2005. 
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PW 7 Gaziuddin 
Jamaluddin 
Chabukswar
(Hostile)

Cleaner  of  Bus  of  Sangeeta  Travel.
Deputed  on  Bus  No.  KA  05-F-5054  on
22.11.2005. 

PW 8 Nareshbhai 
Ranchodbhai Patel
(Hostile)

Witness  present  on  Disha  Farm  on
26.11.2005 in the morning and had seen
burkha  clad  lady  taken  out  of  room  by
police  in  civil  dress  and  taken  away  in
Maruti Fronti.

PW 9 Dineshbhai 
Vishalbhai Koli 
Patel
(Hostile)

Witness  on  demand  of  Room  of  Disha
Farm by  Dy.S.P.to  the  owner  Girishbhai
on  23.11.2005  and  using  of  room  to
detain male (Sohrab) and one burkha clad
lady  (Kausarbi)  from  the  night  of
24.11.2005  to  26.11.2005  and  taking
away to Sohrab to another  place on the
night of 25.11.2005 and then taking away
to the lady in the morning of 26.11.2005.

PW 10 Girishbhai 
Chhotabhai Patel 
(Hostile)

Owner of Disha Farm who got acquainted
with  Dy.  S.P.  Ajay  Parmar  through  his
R.T.O.  Agent  Satish  Sharma  on
23.11.2005  and  accepted  request  to
permit police to detain/keep Soharab and
Kausarbi in the room of Disha Farm and
they were kept on the night of 24.11.2005
and  removed  male  on  25.11.2005  night
and female on 26.11.2005 morning. 

PW 11 Chandrasinh 
Raisinh Jadhav

Watchman  at  the  house  of  P.W.17
Premjibhai  Cham  at  Ahmedabad  who
brought back Qualis Vehicle from Judges'
Bunglow Area on the night of 23.11.2005
at the house of the phone call of P.W.12 –
Madhubhai  after  2-3  days  Driver
Sajjanbhai  had  taken  away  Qualis  to
Porbander. 

PW 12 Madhubhai 
Meghjibhai 
Bandiyawala 
(Hostile)

He is cousin of P.W.17- Premjibhai witness
on taking away  of the Qualis Vehicle by
S.P.  Rajkumar  on  18.11.2005  and
returning the same on 23.11.2005. 
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PW 13 Sajjan Nagi 
Odedera
(Hostile)

Driver  of  P.W.17  Premjibhai  who  came
from Porbander to Ahmedabad by Bus on
24.11.2005 and got done the servicing of
the  Qualis  Vehicle  and  got  changed  its
broken number plate and return back with
vehicle to Porbander on 25.11.2005.

PW 14 Malde Nathabhai 
Odedara
(Hostile)

Employee of P.W. 17 – Premjibhai in his
Company manufacturing fishing net and is
looking after maintenance of vehicles.  
Witness  on delivery  of  Qualis  Vehicle  to
S.P.  Rajkumar  on  18.11.2005  and
collecting vehicle from Ahmedabad where
it reached on 23.11.2005. 

PW 15 Nathubha 
Pravinsinh Jadeja 
(Hostile)

Eye witness to abduction, illegal detention
and killing of Soharabuddin and Kausarbi
during 18.11.2005 to 29.11.2005.

PW 16 Islavat Aravindu 
Kesenel Naik

He  was  working  in  CRPF  group  center
hyderabad and from 2005 – 2009 he was
asigned the duties of mess commander in
Gazette  officers  mess  at
Chandrayananigutta  Hyderabad  and  was
looking after collecting of cash against the
food  item  supplied  to  the  visitors  and
guests.  On 21/11/2005 at about 8.00 pm
DIG Shri. E. Radhakrishnan group center
informed him that his three guests  from
Gujarat  were  expected  to  visit  group
center and directed him to keep room no.
1 and 2 in the Annex building of the mess.
At  about  9.00  pm  3  officers  arrived  in
TATA  Sumo  vehicle  and  were
accommodated  at  the  Annex  of  officer's
mess.  They were served with liqueur and
dinner as instructed by DIG.  Entry in the
register  was  made  in  the  name  of  Shri.
Rajkumar,  IPC and team.   They vacated
the  rooms  next  day  morning  after  their
breakfast.   Their  mess bill  of Rs.  1179/-
was  paid  by  Shri.  DIG.   They  visited
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officers mess through gate no. 3 from the
quarter of DIG.  

PW 17 Premjibhai 
Kanjibhai Cham
(Hostile)

Owner of Qualis Vehicle who received call
of  S.P.  Rajkumar  on  cellphone  on
18.11.2005 to deliver him Qualis Vehicle
and this  vehicle was with S.P.  Rajkumar
from 18.11.2005 to 23.11.2005. 

PW 18 Chandresh 
Amrutlal Patel 
(Hostile on 
material 
information)

He purchased SIM Card of 9825006898 in
his name and gave it for use to A/5 Shri
N.H.  Dabhi  and  the  latter  used  it  since
August  2002  to  June  2006  and  paid
regular charges.  

PW 19 Chandraprakash 
Bhanwarlal 
Chopra
(Hostile)
 

He  was  the  Secretary  of  the  Arham
Bunglow Project on the land at Ambapur
which was registered as Roveg Resort Co-
op. Hsg. Society Ltd. and out of 21 plots
for bunglows demarcated on this land, he
purchased plot no. 1 and 13 and accused
no. 19 Rajendra Jirawala purchased plot
no. 5.  The bunglow of  three rooms i.e.
two rooms on ground floor and one room
on first floor were constructed in the year
2005 and was in use of accused no. 19 for
his  office.   Accused  no.  19  was  the
chairman  at  that  time.  Accused  no.  19
appointed  a  Nepali  watchman
Tejbahaddur  Balair  for  this  bunglow.  In
November 2005 this bunglow which was
given  name  'Arham Farm'  was  given  by
accused no. 19 to Gujarat Police Officer to
confined  Sohrabuddin  and  his  wife
Kausarbi  which  he  confirmed  from
accused  no.  19  after  reading  news  of
encounter  of  Sohrabuddin  and
information of Arham Farm. 

PW 20 Saleema Begum @
Appa wife of late 

She is a witness who was acquainted with
Sohrabuddin and Kausarbi and has said to
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Quayyam Ali 
(Hostile)

CBI  that  in  November  2005 they  visited
Hyderabad and the tour was arranged by
her brother Nayeemuddin but she doesn't
know the details of their visit.

PW 21 Gurubantsingh 
Bachhansingh 
Sardar 
(Hostile)

He was owner of  Crane No. GJ-9B-4355
which  was  hired  for  Rs.  1100/-  by  two
persons to pull out Tata 407 tempo which
was stucked up in sand of river at Illol.  

PW 22 Allarakha @ 
Kalumiya Subrati 
Shaikh  
(Hostile)

Driver of Crane No. GJ-9B-4355 belonging
to  Gurubantsingh  Sardar.   He  took  the
crane  alongwith  conductor  Kantisingh
Punsingh  Chauhan  –  P.W.  23  and  two
persons to Illol village near water tank at
the  bank  of  river  to  pull  out  Tata  407
tempo stucked in sand. 

PW 23 Kantisingh
Punsingh Chauhan
(Hostile)

Conductor on the Crane No. GJ-9B-4355
belonging  to  Gurubantsingh  Sardar-
P.W.21.   He alongwith the driver  public
operator  Allarakha  –  P.W.  22  and  two
persons took the crane at  the river  near
water  tank  at  some  distance  from  Illol
village and pulled out the Tata 407 tempo
of  which  the  rear  wheel  stucked  inside
and  those  two  persons  paid  charges  of
Rs.1100/- to the driver.  

PW 24 Kalpesh Dhirubhai
Vaghela 
(Hostile)

Owner  of  Tempo No.  GJ-7T-7025 which
was  taken  by  police  to  ATS  Office  on
29.11.2005  when  he  was  passing  from
Dafnala  3  roads  and  from  there  it  was
brought to Motera Stadium and the wood
loaded  in  another  tempo  parked  at  the
side  of  the  road were  transferred  in  his
Tata 407 tempo and after repairing gear
of that  empty Tata Tempo,  it  was taken
away by driver and he was again brought
to ATS Office and was asked to stay there
and  his  tempo  was  taken  away  by  ATS
Police and on next day at about 10.30 to
11.00 a.m. tempo was handed over to him
with Rs. 500/- 
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PW 25 Irfanbhai
Alimohmed Motha
Ghanchi 
(Hostile)

Owner  of  TATA  407  tempo  No.  GJ-2V-
5287  on  which  his  cousin  Jahir  Abbas
Ghanchi  –  PW  26  was  driver  and  his
vehicle  was  used  by  ATS  police  on
29/11/2012 to transport wood but on the
way  near  Motera  stadium  the  vehicle
stopped due to mechanical defect in gear
box and that problem was corrected and
vehicle was handed over to Jahir Abbas to
take it back.

PW 26 Jahir  Abbas
Ghanchi
(Hostile)

Driver  of  TATA  407  tempo  No.  GJ-2V-
5287.   On  29/11/2012  he  was  taking
vehicle from Dafnala 3 rods around 5.15
pm.  That time 2 police  persons in civil
dress stopped his vehicle and said to check
and  said  that  they  have  to  ckeck  the
tempo  at  RTO  and  have  brought  the
tempo at ATS office and notice his name,
license  number  and  address  and  there
were  Shri.  Rathod  –  A/14  and  Shri.
Chaubey - A/6 and he was asked to seat in
the ATS office and this tempo was taken
away  by  them  by  saying  that  they  are
taking it to RTO office.  After one and half
hour Shri.  Rathod – A/14 returned back
and  informed  that  his  tempo  is  out  of
order and he was taken to Motera stadium
where  he  saw  his  tempo  loaded  with
wood and parked at the side of road and
after transferring wood to another tempo
he was handed over the tempo and after
repairing  gear  box  he  brought  back  his
tempo  to  his  house  at  mid  night  and
communicated this incidend to his cousin
Irfanbhai PW 25.

PW 27 Mohd.  Ahmed
S/o. Mohd. Jafar 
(Hostile)

Proprietor of M.J. Tourist and Travels at
Afzalganj,  Hyderabad  witness  on  the
booking of two tickets on receipts number
156  for  Sangli  by  a  person  by  name
Salman on 22/11/2005 from the office of
Khaja  Travels  on which  seat  number  29
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and 30 of the bus of Sangita Travels were
allotted and was asked to reach office at
5.30 pm as the passengers are to be reach
at  the  pick  up  point  Bahadurpura.
Similarly one Shaikh Ahemad visited his
office  at  5.00  pm  and  booked  ticket
number  157  for  Sangli  on  which  he
mentioned  seat  number  29  and  said  to
adjust  his  seat  at  the  time  of  boarding.
That day 3 tickets for Sangli and 2 tickets
for Kolhapur were booked at his office and
all 5 passengers visited his office at 5.30
pm and among them one was a Burkha
clad  lady  and  they  were  left  to  pickup
point in a mini bus.  On 24/11/2005 he
was  called  by  the  manager  of  Sangita
Travels  and  informed  that  the  3
passengers  of  Sangli  for  whom  tickets
were  booked  from  Khaja  Travels  were
alighted  from the bus by police in the mid
night.  

PW 28 Balashankar  Babu
Nelapati
(Hostile)

Owner of V.N. Transport having its office
at Venkateshwar complex, Singrayakonda.
He had 10 mobile Sim of Idea Cellular and
out of them Sim number 9848288177 was
provided  to  Shrinivas  Rao  –  A/23  who
was  S.H.O.  of  Singrayakonda  police
station and his name as user was noted on
the  letter  head  of  V.  N.  Transport  on
08/02/2005 which was addressed to the
executive  –  credit  control,  Idea  Cellular
ltd. Hyderabad. 

PW 29 Golla  Venkata
Suman Babu
(Hostile)

He is  an agent of  Idea Cellular  Ltd.  For
Singrayakonda  and  he  was  obtaining
application  form  duly  filled  in  by  the
customers for Sim Card and was getting
donation of Rs. 200/- on activation.  The
customer service agreement  Art. AA  was
filed  in  by  the  proprietor  of  V.  N.
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Transport Shri. Balashankar Babu Nelapati
under  his  signature  and  that  agreement
shows the name of user Shrinivas Rao G.

PW 30 Gurudayal  Singh
Gangasahay
Chaudhary
(Hostile)

Driver  in  ATS  Ahmedabad.   He
accompanied  Shri.  Dhabi,  P.C.  Ajay
Parmar,  Gunman  –  Santram  Sharma,
Driver  –  Nathubha  Jadeja  by  Qualis
vehicle  from Ahemadabad  to  Hyderabad
on 20/11/2005.  They reached Hyderabad
on the night of 21/11/2005 and stayed in
two rooms of CISF at Hyderabad.  In the
morning of  22/11/2005 they visited IPS
Mess  where  Shri.  Dhabi  and  P.C.  Ajay
Parmar  went  to  the  room  of  Shri.
Rajkumar  Pandiyan  and  returned  back
after some time and informed to go to the
Airport  to  buy  Air  Ticket  for  Rajkumar
Pandiyan, Shri.  Dhabi stayed at the ATS
Mess  and  the  other  proceeded  to  the
Airport.  They returned back to IPS Mess.
Nathubha Jadeja and Ajay Parmar went to
the  market  and  brought  two  number
plates of A.P. Passing and they were fixed
to  the  Qualis  vehicle  by  replacing  the
number plate of Gujarat Passing.  In the
evening  at  about  5.30  pm  police  of
Andhra Pradesh came in two TATA Sumo
vehicle  and  they  accompanied  Qualis
Vehicle  in  the  journey  towards
Ahmedabad  on  the  way  they  followed
Luxury bus of Sangita Travels and in the
morning  at  about  1.30  am  the  Qualis
Vehicle  obstructed  and  stopped  luxury
bus, he was sitting in TATA Sumo and the
two TATA Sumo vehicle was also stopped
there.   After  clearing  the  traffic  on  the
road a Burkha clad lady was brought to
TATA  Sumo  and  she  seated  with  the
Gunman  –  Santram  Sharma  and  the
Qualis  and  TATA Sumo started  journey.
In the morning they reached to a Dhaba
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near Pune.  After taking tea and breakfast
the journey stared from Ahemadabad on
24/11/2005 and the halt was made in a
hotel at Valsad for meals.  In the evening
they reached Ahemadabad and the TATA
Sumo  were  taken  to  ATS  office.   This
witness went to his house.

PW 31 Bhailalbhai
Koderbhai Rathod

Connected
evidence  of  PW
47, PW 48, PW 49
(Hostile)

Driver on the Mruti Fronti GJ-18-G-1816
in use of Dy.S.P. Shri M.L. Parmar.  Before
2-3 days of  25.11.2005 he brought M.L.
Parmar  to  Disha  Farm  at  Adlaj.   On
24.11.2005  one  Qualis  Vehicle  followed
his  Maruti  Fronti  upto  Disha Farm.   On
instructions of Shri Dabhi on 25.11.2005,
he  stayed  in  the  barrack  of  ATS  Office
since the evening and was awaken from
sleep at  2.30 a.m. of  26.11.2005 on the
call of Shri Dabhi.  He went near Maruti
Fronti  and  saw  Shri  M.L.  Parmar,  Shri
Dabhi, Shri Ajay Parmar and others.  Shri
M.L. Parmar seated in Maruti Fronti and
asked  him  to  take  the  vehicle  to  Coba
Circle and he took the vehicle upto Arham
Farm.   Shri  Choubey  and  two  persons
(face of one was covered by cloth) came
to  the  Maruti  Fronti  and  occupied  back
seat and Shri M.L. Parmar instructed him
to take the vehicle to Narol Circle and on
the way between Narol Circle and Vishala
he was asked by Shri M.L. Parmar to stop
the  vehicle  near  electric  pole  of  high
tension line and all persons alighted there
and he was asked to park the vehicle at
some distance and accordingly he parked
the  vehicle.   After  some  time  another
vehicle came and parked behind his car.
Thereafter  he  heard  noise  of  shooting.
Shri Dabhi instructed him to take back the
car.  He brought the car near electric pole
and saw a motorcycle lying  near electric
pole  and  a  person  in  injured  condition
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lying in pool of blood by the side of the
road.  Shri Dabhi and Shri Choubey lifted
that injured and kept him on the back seat
in the car and brought the injured to Civil
Hospital,  Ahmedabad.  It was 5 a.m. He
saw Ajay Parmar,  Santaram Sharma and
three police  officers  of  Rajasthan on the
place  of  incident.   Shri  Dabhi  and  Shri
Choubey took that injured on stretcher in
the hospital.   On the  instruction of  Shri
Dabhi he brought back the vehicle to ATS
Office.  Afterward he came to know that
the person whose face was covered with
cloth  was  Sohrabuddin.  FSL  Technician
examined  his  car  and  collected  blood
sample  from  the  back  seat.   On
29.04.2007 and 02.05.2007 he had shown
the place of  incident at Disha Farm and
Arham Farm  to CID Police in presence of
the panch and panchnama of both these
places  were  prepared  and  videograph
shooting was also done.  The Log book of
Maruti  Fronti  of  25.11.2005  and
26.11.2005 at Sr. No. 76 on page 42 was
written  by  Shri  M.L.  Parmar  and  was
signed by Shri N.H. Dabhi.  

PW 32 Ravindrabhai
Laxmanbhai
Makhwana

In  2005  he  was  ASI  working  in  ATS
Ahemadabad.  On 26/11/2005 his duty as
PSO was from 8.00 am to 12.00 pm.  S.P.
Shri.  Rajkumar  Pandiyan  had  sent  a
person  of  SRP  with  a  paper  mentioning
there  in  about  an  encounter  of
Soharabuddin and instructed to take entry
of this information in the station diary on
the FIR Exh. 1803 of Shri. Abdul Rahman
of  Pratapnagar  police  station,  Udaypur,
Rajasthan  State  he  registered  crime
number  5/05  on  the  printed  FIR  Exh.
1802 and handed over case papers to Shri.
M. L. Parmar.  On the instruction of Shri.
M. L. Parmar to reach Muddemal property
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to FSL he prepared the list of 21 articles
which are at page no. 171 and 185 out of
28  pages  Exh.  1806  and  Exh.  1807  he
carried these articles along with the two
letters  dtd.  03/12/2005  of  Shri.  M.  L.
Parmar  addressed  to  FSL  Gandhinagar
and  deposited  the  same  in  their  office
these articles are 92 currency notes each
of  Rs.  500/-  -  (Art.  1)  Chain  of  yellow
metal - (Art. 2) Railway ticket - (Art. 3)
Visiting card of Karnavati travels - (Art. 4)
Driving  license  of  decease  -  (Art.  5)
Visiting card of decease - (Art. 6) Mobile
phone  of  Nokia  make  -  (Art.  7)  7
Cartridges  -  (Art.  8)  Shirt  of  decease  -
(Art. 9) Jeans pant of decease - (Art. 10)
Underware of decease - (Art. 11) pair of
socks (Art. 12) - Shoes of decease - (Art.
13) An video cassette - (Art. 14) 

PW 33 Pooranmal Meena
(Hostile)

Rajasthan Police driver on Bolero vehicle
No.  RG-27-IC-4050 in  use  of  S.  P.  Shri.
Dinesh M. N. at Udaypur on 24/11/2005
he brought S. P. Shri. Dinesh M. N., P.I.
Shri.  Abdul  Rahman  and  two  PSI  from
Udaypur to Ahemadabad and Shri. Dinesh
M. N. alighted at ATS office and he took
vehicle to the circuit house.  They had stay
on 25/11/2005.   He brought them back
on 26/11/2005 to Udaypur.  On reaching
Udaypur  he  learned  in  the  office  that
Soharabuddin  for  whose  arrest  they
visited  Ahemadabad,  was  killed  in  an
encounter  with  Ahamadabad  and
Rajasthan police.
(Note – He declined to say that P.I. Shri.
Abdul Rahman and two PSI traveled along
with Shri. Dinesh M. N. 

PW 34 Dr.  Shri.
Dharmesh
Somabhai Patel

He is the medical officer who was on  duty
on  26/11/2005  along  with  Dr.  D.  A.
Silajiya,  Dr.  J.  C.  Jadhav,  Dr.  H.  T.
Khubchandani  and  Dr.  Rakesh  Padamraj
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(P.M. Report  Exh.
1818  letter  dtd.
17/04/2007  of
Dy.SP  Shri.
Padharia  Exh.
1820  which  were
replied  on
20/04/2007  vide
reply  Exh.  1821.
Letter  dtd.
25/04/2007  of
P.I.  Shri.  M.  B.
Joshi,  CID  Crime
Exh.  1822 and its
reply Exh. 1823 of
the doctor)

and  all  of  them  have  conducted  post
martem examination of the dead body of
Soharabuddin and prepared P. M. report.
They collected Visera and handed it over
to  police  for  Scientific  examination  they
also  saw  the  clothes  of  the  dead  body
which  were  in  plastic  bag.   They  also
found cartridge and hand it over to police
they also replied the letter correspondence
of  Shri.  G.  B.  Padheria  and Shri.  M.  B.
Joshi.   Before  and  after  receiving  FSL
report they opined that the cause of death
of  injuries  which  resulted  by  bullet  of
firearm and the distance between decease
and  the  person  used  firearm  was
minimum  about  90  cm  and  the  death
might have occurred six hours before the
P.M. examination and within 24 hours of
starting P.M. examination.

PW 35

PW 36

Satishchandra 
Ganpatram 
Khandelwal (Asst. 
director FSL)
Kishor 
Arvindkumar 
Sharma 
(Scientific office 
mobile)

Working in FSL PW. 35 received massage
from  control  room  on  the  morning  of
26/11/2005 that there is police firing in
which one person was injured and he was
requested to send team of FSL.  Both PW
35  and  PW  36  visited  ATS  office  at
Ahemadabad and met Dy.S.P. Shri. M. L.
Parmar.   They  examined  Maruti  Fronti
and  collected  blood  samples  on  cotton
gauge, control sample from the back side
of the car and handed it over to police to
send  it  to  FSL.   Thereafter  they  visited
civil hospital Ahemadabad and have seen
the  dead body  of  Soharabuddin  in  P.M.
room and they carried out hand wash of
dead  body  and  collected  hand  wash
samples and handed over to police to send
it to FSL.  Then they visited the scene of
offence  and  saw  motor  cycle,  pool  of
blood on the road and one revolver and a
cartridge  lying  near  the  revolver  they
collected  the  material  and  have  taken
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sample  of  blood  mix  with  tar,  control
sample and handed over all the articles to
police  to  send  them  for  examination  to
FSL. They prepared the report Exh. 1836.
They received letter Exh. 1837 from Shri.
Padheria  on  02/07/2007  which  they
replied on 11/07/2007 Exh.  1838.   The
letter Exh. 1839 was received by them on
26/11/2005, might be in the office of ATS
in  which  they  were  requested  to  visit
scene of offence.  The revolver Art. 15 and
3 cartridge cases Art.  16 were identified
by them in the court which according to
them were found on the scene of offence.

PW 37 Jilubha Parbatsinh
Waghela

He was head constable  and was PSO at
ATS  Ahemadabad.   PSO  Ravibhai
Makwana  registrated  crime  No.  5/05  of
Soharabuddin encounter and has handed
over  to  him  the  papers  on  joining  duty
after him on 26/11/2005.   Dy.S.P.  Shri.
M. L.  Parmar handed over sealed plastic
bottoles, one revolver in a sealed cloth of
white colour, cartridges  in a sealed cloth
and one motor cycle and he prepared list
of muddemal articles and give that list of
Shri.  M.  L.  Parmar  and  deposited
muddemal articles with the crime writer
for same custody.

PW 38 Lakubha Temubha
Chudasma
(Hostile)

He was driver on the jipsy of Dy.S.P. D. H.
Parmar  in  the  log  book,  the  entry  of
23/11/2005 to 01/12/2005 were made by
PSI Shri. Chaubey in which he mentioned
that the vehicle was taken to Rajkot and
entered his name as driver and letter he
deleted driver name by whitener.  Dy.SP
Shri. D. H. Parmar told this witness that
the  vehicle  was  not  taken  to  Rajkot.
During discussion with Shri. Chaubey and
Shri. Chauhan this witness told them that
they  had  taken  jeep  to  Ellol  and  come
there to Narmada river in Bharoch district
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and they shall make that entry during the
period 23/11/2005 to 01/11/2005 in the
log book this entry was recorded by PSI
Shri.  Chaubey.   The  Maruti  jipsy  bears
registration  number  GJ-1G-4012  and
Mahindra Jeep bears registration number
GJ-01-4359.

PW 39

PW 40

Rameshbahi 
Kishorbhai Patel 
(2nd P.I. at 
Amraiwadi police 
station, 
Ahemadabad)
Roopjibhai 
Kacharji Balat (PSI
at Amraiwadi 
police station, 
Ahemadabad)

Both  these  witnesses  were  on  duty  on
25/11/2005  and  in  the  duty  hours
between 12.00 pm to 8.00 pm. Shoksingh
Yadav visited police station and met PW
39 Shri. Patel and narrated the incident of
theft of his motor cycle bears registration
number  GJ-01-DM-8039  on  the  night  of
24/11/2005  after  22.30  hours  to  6.30
hours  of  25/11/2005  from  the  parking
place  infront  of  his  house  and  upon
hearing him, PW 39 Shri. Patel called PW
40 Shri. Balat in his chamber and asked
him  to  take  report  of  Shoksingh  Yadav
and  register  crime  U/Sec.  379  IPC  and
accordingly  report  Exh.  1863  was  taken
and crime number 757/05 on the printed
FIR Exh. 1864 was registered. No phone
call was received by PW 39 from any one
about this report, in presence of PW 40.

PW 41 Yadvindersingh 
Shamshersingh 
Sidhu
(Hostile)

Runs  a  dhaba  under  the  name  Sidhu
Punjabi  Dhaba.   From 2003 to 2013 his
dhaba was at village Sahejpur Tah. Daund
Dist.  Pune.   Police  of  Gujarat  and
Andhrapradesh  visited  his  dhaba  on  the
morning of 24/11/2005 on the way from
Hyderabad to Ahemadabad after abducion
of  Soharabuddin  and  his  wife  Kausarbi
and  Tulsi  Prajapati  from  luxury  bus  of
Sangita  Travels  near  Jahirabad.   Two
TATA Sumo vehicles stopped there.  The
police took breakfast and that was served
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by  the  staff  of  this  witness  to
Soharabuddin  sitting  in  the  vehicle  and
one  police  officer  told  this  witness  that
they brought a harden criminal sitting in
the TATA Sumo and has instructed to a
police  constable  to  be  careful  while
serving  breakfast  to  the  criminal  else
possibility of his abscond is there.  During
investigation the CBI officer Dy.S.P. Shri.
N.  S.  Raju  had  shown  him  the  colored
photograph Art. F of a person having Tilak
on  his  forehead  and  on  seeing  the
photograph this witness identified that the
person in  photograph was  in  custody  of
police  of  Gujarat  as  he  could  see  him
while taking him to wash room by police.

PW 42 Aniruddsinh 
Mahravatsinh 
Sisodiya

Witness  on  seizure  of  one  revolver  and
two pistol of Rajasthan police produced by
the  police  officer  Fattesinh along with a
letter and was recovered by Dy.S.P. Shri.
Padheria  CID  Crime  under  the  recovery
panchanama dtd. 16/04/2007 Exh. 1936.
Description on pistol (Art. 21) is GKF726,
company  lock  17  Australia  9x90,  7
number in oil paint.  Sealed in a cloth bag
bearing label signed by this witness along
with Mahendrasinh Soda and Dy.S.P. Shri.
Padheria (Exh. 1937).  Two bullets found
in  this  packing  which  are  not  identified
and  nothing  is  said  about  them  by  this
witness but for the purpose of record for
passing appropriate order of disposal are
marked (Art. 22).  Description of revolver
(Art. 23) is  'using Gun read warnings in
instruction mannual available from strum,
Ruger and co. inc.  south port conn USA
and  on  the  other  side  of  barrel  it  is
mentioned  CAL  380  RIM,  Ruger  police
service  Six  and  on  the  bottom  surface
were ring is annexe it is mentioned 161-
07434, 103 number in oil paint.  Sealed in
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a cloth bag bearing label  signed by this
witness  along  with  Mahendrasinh  Soda
and  Dy.S.P.  Shri.  Padheria  (Exh.  1938).
Two bullets found in this packing which
are  not  identified  and  nothing  is  said
about  them  by  this  witness  but  for  the
purpose of record for passing appropriate
order  of  disposal  are  marked  (Art.  24).
Description of pistol (Art. 25) is 16105755
on one side  and on  other  side  of  pistol
9mm 1 A RFI, 5 number in oil paint are
mentioned.   Two  bullets  found  in  this
packing  which  are  not  identified  and
nothing is said about them by this witness
but for the purpose of record for passing
appropriate order of disposal are marked
(Art. 26).  Sealed in a cloth bag bearing
label  signed  by  this  witness  along  with
Mahendrasinh  Soda  and  Dy.S.P.  Shri.
Padheria (Exh. 1939).  

PW 43 Bhargav 
Hasmukhbhai 
Panchal

1. Not supported 
to the prosecution 
by saying that the 
seizure was made 
by Dy.S.P. Shri. 
Parmar.  Even on 
declaring him 
hostile on this 
limited issue, he 
has not supported 
prosecution.

2. On the 
statement 
recorded by CID 
Crime on 
18/04/2007 and 

The  witness  on  seizure  of  six  bottles
containing  sample  of  Viscera  under
seizure panchanama Exh.  1942 prepared
on 26/11/2005.  Seized by Dy.S.P. Shri.
Parmar  in  the  office  of  ATS.   From the
way  from  Hanuman  Temple  at
cantonment  area  towards  house  this
witness  and  his  friend  Gautam  were
stopped by police in civil dress and were
taken  to  ATS  office  and  were  informed
that there was encounter of Soharabuddin
with the police in which he died and in
the course of post-marterm some part of
his body were collected which are to be
seized before them.  Those samples were
in  6  bottles  shown to  them and seizure
panchanama was  prepared  on  which  he
signed at Sr. No. 1 and Gautam Prajapati
signed at Sr. No. 2.  
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by CBI on 
09/04/2010 
where in he 
disclosed the fact 
of seizure of 
Viscera by Dy.S.P. 
Shri. Parmar, He 
has not supported 
prosecution.  He 
declined to state 
that portion A in 
the statement was 
said by him.

PW 44 Gautam Babubhai 
Prajapati

1. He has not 
supported 
prosecution.  He 
was declared 
hostile.  He 
betrayed the story 
of producing 6 
bottles of Viscera 
by PC Shri. Barot 
and were seized 
by Dy.S.P. Shri. 
Parmar on 
26/11/2005 at 
ATS office in his 
presence in the 
evening time.

2. He declined to 
state that the 
statement in 
portion A was said
by him to CID 
Crime and the 
statement in 
portion B to CBI.

Panch on seizure of 6 bottles of Viscera of
deceased Soharabuddin made by Dy.S.P.
Shri.  Parmar  on  26/11/2005  at  ATS
office.   These  samples  bottles  were
brought by PC Keyurbhai Dhirubhai Barot
B No. 683 from the hospital and they were
seized by Dy.S.P. Shri. Parmar.  He made
statement  before  CID  Crime  on
19/04/2007  and  before  CBI  on
09/04/2010  in  which  he  narrated  the
details 
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PW 45 Dharamprasad 
Devendraprasad 
Keshur

1. As per 
panchanama dtd. 
17/04/2007 
seizure of revolver
was made by 
Dy.S.P. Shri. 
Padheria CID 
Crime in the office
of ATS at Shahi 
baug, Ahemdabad

2. ASI Bhikubhai 
Bhimabhai 
Rathava, SRP 
force bit no. 10 
“B” company 
Thaliya was 
present.
3. The camp 
commander ATS 
Ahemadabad 
produced 1 
register in his 
possession and on 
page 2 at Sr. No. 
20 name of Shri. 
N. H. Dhabi and 
the revolver Sr. 
No. 20 was 
written and upon 
showing the same 
one weapon was 
produced which 
was issued to Shri.
N. H. Dhabi at the 

Panch on the seizure revolver of  Dy.S.P.
Shri.  Dabhi  made  by  Dy.S.P.  Shri.
Padheria in his office at Gandhinagar on
17/04/2001  under  seizure  panchanama
Exh. 1956.  Another panch Ashokbhai was
with  him.   The  revolver  (Art.  27)  was
seized.   The  two  bullets  which  are  not
identified and nothig was said about these
bullets  were  marked  (Art.  28)  for  the
purpose  of  record  and  for  passing
appropriate order of disposal (description
of  revolver  -    .38 bore  revolver  having
metal of black colour and its butt number
is ATS 20 written on the right side portion
of the body by white colour oil paint and
its number is 161-93608.  On the barrel
“CAL.380 RIM” is mentioned.  On the left
side portion of the revolver, on the barrel
the  words  “Before  using  Gun  read
warnings in instruction mannual available
from strum rugger and co. inc. south port
conn. USA”).
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relevant time 
when he was 
working in ATS 
office 
Ahemadabad. 

4. This panch 
witness has not 
supported 
prosecution.  He 
said that he was 
called in IGP 
compound where 
Shri. Dhabi was 
present and he 
had dialogue with 
him on seizure of 
weapon.

PW 46 Habibbhai
Valibhai Memon

Panch  on  the  seizure  panchanama  Exh.
1973  prepared  at  Dhavli  river  in  Ellol
village where the dead body of Kausarbi
was said to be cremated. Five samples of
pebble mix with soil were collected from
file different places at the eastern bank of
river.   P.I.  Shri.  Shukla  claimed that  he
was  shown  this  place  of  cremation  of
Kausarbi by Nathubha Jadeja and at this
place Dy.S.P. Shri. Padheria with the help
of  scientific  officer  of  FSL  Shri.  N.  M.
Brahmabhatt had taken sample of pebble
with earth at five places and seized these
samples by keeping them in the greenish
paper cover and sealed them.

PW 47 Shri.  Bhikabhai
Kanti bhai Patel
(Hostile)

Panch  on  the  panchanama  drawn  on
29/04/2007 by P.I. Shri.  T. K. Patel CID
Crime of the Arham Farm at Adalaj  and
Disha Farm at Jamayatipura which were
shown  by  Bhailalbhai  Kodarbhai  where
the  prosecution  claimed  illegal
confinement  of  Soharbuddin  and
Kausarbi.   The  signature  on  the
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panchanama  are  identified  and  marked
Exh. 1985/1 and 2.

PW 48 Shri.  Bhadresh
bhai Ambalal Patel
(Hostile)

Panch  on  the  panchanama  dtd.
02/05/2007  of  Arham  Farm  and
panchanama  dtd.  02/05/2007  of  Disha
Farm  prepared  by  Dy.S.P.  Shri.  G.  B.
Padheria and these palces were shown by
bhailalbhai Kodarbhai.  The signature on
first panchanama is Exh. 1987 and second
panchanama is Exh. 1988.  His statement
dtd.  12/04/2010  was  recorded  by  CBI
officer  P.I.  Shri.  Naveen  Soni  about  the
role played by him.

PW 49 Shri.  Haresh  bhai
Chandulal Jani
(Hostile)

Panch  on  the  panchanama  dtd.
02/05/2007  of  Arham  Farm  and
panchanama  dtd.  02/05/2007  of  Disha
Farm  prepared  by  Dy.S.P.  Shri.  G.  B.
Padheria and these palces were shown by
bhailalbhai Kodarbhai.  The signature on
first panchanama is Exh. 1987 and second
panchanama is Exh. 1988. His statement
dtd.  12/04/2010  was  recorded  by  CBI
officer  P.I.  Shri.  Naveen  Soni  about  the
role played by him.

PW 50 Shri.  Keyurbhai
Dhirubhai Barot
(Police  Constable,
Crime  Branch
Ahemadabad)

In  the  year  2005  he  was  a  court  duty
constable working in ATS Ahembadabad.
There  was  encounter  of  Soharabuddin.
On the day of encounter he was asked to
proceed to Civil Hospital by the ATS office
and  there  he  met  Dy.S.P.  Shri.  M.  L.
Parmar who instructed him to control the
crowd of said PM room.  In the evening
the medical officer handed over to him the
clothes  and  shoe  wrapped  in  a  paper
which were of Soharabuddin and also six
bottles  of  Viscera  of  deceased
Soharabuddin  viz  muddemal  UVTWXY
which he brought to the ATS office and
handed  over  the  same  to  Dy.S.P.  Shri.
M.L. Parmar (Accused no. 4) 
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PW 51 Shri.  Birenbhai
Harshadbhai Oza
(Hostile)

He was  called  in  ATS  office  at  Dafnala
Road when he was on his way to home
from  Gayatri  Mandir  on  26/11/2005  at
about 10.30 am and was asked to act as a
panch  to  make  seizure  of  the  articles
found  on  the  person  of  deceased
Soharabuddin.   They  were  8  articles
described  in  the  seizure  panchanama
having  the  signature  of  this  panch  vide
Exh. 2024/1 and Art. 1 to 6 were kept in a
one cloth bag which was stitched and Art.
7  was  kept in  one cloth bag which was
also  stitched and Art.  8  was  put  in  one
cloth bag which was also stitched and the
signed  label  of  the  panch  and  police
officer Shri. N. H. Dabhi was pasted.

PW 52 Shri.  Maheshbhai
Laxmanbhai
Thakor
(Hostile)

He was  called  in  ATS  office  at  Dafnala
Road when he was on his way to home
from  Gayatri  Mandir  on  26/11/2005  at
about 10.30 am and was asked to act as a
panch  to  make  seizure  of  the  articles
found  on  the  person  of  deceased
Soharabuddin.   They  were  8  articles
described  in  the  seizure  panchanama
having  the  signature  of  this  panch  vide
Exh. 2024/1 and Art. 1 to 6 were kept in a
one cloth bag which was stitched and Art.
7  was  kept in  one cloth bag which was
also  stitched and Art.  8  was  put  in  one
cloth bag which was also stitched and the
signed  label  of  the  panch  and  police
officer Shri. N. H. Dabhi was pasted.

PW 53 Shri. Prakashbhai 
Laxmanbhai 
Parmar

He  acted  as  a  panch  at  the  place  of
encounter  of  Soharabuddin  with  Gujarat
and  Rajasthan  police.   The  place  of
occurrence  was  on  the  road  proceeding
from Narol circle to 

PW 54 
and
PW 55

Shri Umeshbhai 
Naranbhai Thakor 
Shri Chiragbhai 

Both acted as panch on 26.11.2005 on the
call  of  Dy.S.P.  Shri  M.L.  Parmar  (Accd.
no.4)  in  the  P.M.  examination  room  at
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Govindbhai 
Panchal. 
( Both turned 
Hostile)

Civil Hospital Ahmedabad where the dead
body  of  Sohrabuddin  was  kept  and  the
sample of handwash of Sohrabuddin was
taken  on  the  cotton  swab  by  the  FSL
Officer  Shri  Khandelwal  and  the  cotton
swab of left and right hand were packed
and sealed in two bottles having mark 'M'
and  “L'  under  the  signed  label  of  these
panch and the panchnama was prepared
by police.  In their statement recorded by
the CID Crime on 19.04.2007 and by the
CBI  on 06.04.2010 he  narrated  the  said
story.

PW 56 
and
PW 57

Shri Prashant 
Hasmukhbhai 
Patel
Shri Mehul 
Ajitbhai Shah 
(Both turned 
Hostile)

Both  of  them  were  called  in  the  ATS
Officer  on 26.11.2005 around 9.30  p.m.
and the ATS Officer Shri Parmar told them
that  the  clothes  i.e.  Shirt  Art.  9,  pant
Art.10,  underwear  Art.11,  pair  of  soks
Art.12, shoes Art.13 and a video cassette
Art. 14 are to be seized and these clothes
belongs  to  deceased  Sohrabuddin  which
he  was  wearing  before  conducting  his
P.M. examination and he requested to act
as a panch and in their presenc the clothes
were  kept  in  a  cloth  bag  which  was
stitched and sealed under the signed label
of these panch and the video cassette was
kept in a cloth bag which ws stitched and
seized under the signed label of this panch
and  the  panchnama  was  prepared.   In
their statement recorded by the CID Crime
on  19.04.2007  and  by  the  CBI  on
08.04.2010 he narrated the said story.

PW 58

and
PW 59

Sali Bharatbhai 
Pandharilal Marati

Maheshbhai 
Vimalbhai Shah. 
(Both turned 
Hostile)

Both of them were called in the office of
ATS  Gandhinagar  on  26/11/2005  at
about  5.00  pm  and  they  saw  a  Maruti
Fronti  car  bearing  no.  GJ-18-G-1816  in
the  campus  where  the  assistant  director
FSL  Shri.  Khandelwal  along  with  the
investigation  officer  was  present  and  in
present of these panch the rear seat of the
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car  was  examined  and  the  dried  blood
stain was noticed and this dried blood was
collected  on  the  cotton  swap  and  this
sample was handed over by him to police
and the letter  kept it  in  one plastic  box
which was closed by its lid and marked G.
Thereafter  Shri.  Khandelwal  rubbed
cotton inside the car and collected control
sample  and  handed  over  that  cotton  to
police  and  the  letter  kept  it  in  a  small
plastic box and close it by lid and marked
as G1 and both these boxes were sealed
with the sealing wax of the designation in
English  as  'SPL  IGP'  (OPS)  GS
Ahemadabad on the signed label of panch.
Panchanama was prepared.  Later on both
these  panch  were  examined  by  the  CID
crime  on  19/04/2007  and  the  CBI  on
07/04/2010  and  their  statements  were
recorded.

PW 60 E Radhakrishnaiah
son of E 
Subbaaiah.  

He is an IPS officer of 1986 batch and was
alloted Gujarat Cadre. From Jan. 2005 to
Jan.  2008 he was on deputation as  DIG
C.R.P.F. Hyderabad and his residence and
office  were  in  the same campus.   There
was an officer's mess. On 21/11/2005 Dr.
Rajkumar Pandiyan phoned and requested
to meet him.  In the evening after 7.00 pm
Dr. Pandiyan alone visited his house and
after general talk, Dr. Pandiyan requested
for one room for himself in officer's mess
and  on  the  phone  call  to  the  mess
incharge  Shri.  Arvind  one  room  was
alloted and in the morning Dr. Pandiyan
left  the  room  and  the  expenses  were
added in the monthly bill of this witness
which  he  paid.   In  the  year  2007  Mr.
Rajnish Roy, DIG Gujarat police collected
gate  register,  mess  register  and  rough
register  of  food  supply  by  visiting  his
office.   On  the  basis  of  the  entries  of
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21/11/2005  in  the  Entry-Exit  register
(Art.  37)  he  has  said  that  Dr.  Pandiyan
came by Qualis car at 19.30 hours and left
at  21.45  hours,  Shri.  Parmar  came  by
Sumo car at 19.55 hours and left at 20.20
hours, Shri.  Dabhi came in Qualis car at
20.25  hours  and  its  exit  time  is  not
mentioned.  He further said that his bill of
food supply Exh. 1954 of Rs.  1195 is of
Nov. 2005 which he paid on 05/12/2005
and it includes the bill of Rs. 400 to 450 of
Dr. Pandiyan.

PW 61 Nikunj 
Navinchandra 
Dalwadi 
(Hostile)

On  26/11/2005,  at  about  2  p.m.  he
alongwith Kiran Panchal visited ATS office
and both of them acted as panch and in
their  presence  two  empty  cartridges  of
service revolver having writing in English
as KF9 mm 2794 were seized from PI Shri.
Abdul  Rehman  of  Pratap  Nagar  PS
Udaipur  and were packed and sealed in
cloth  bag  and given  mark 'N',  so  also  3
empty cartridges having writing in English
K.F.86  380.2  were  seized  from  PI  Shri.
N.H. Dabhi ATS Ahmedabad which were
also packed and sealed in cloth bag and
marked  'O',  two  empty  shells  of  service
revolver having writing in English as K.F.9
mm  2700  were  seized  from  PSI
Himanshusingh  Mohansingh  Rajawat  of
Kheroda  PS  Udaipur  and  they  were
packed and sealed in cloth bag and mark
'P', one empty cartridge of service revolver
was seized having writing in English K.F. .
380.2.94 was seized from PSI Shyamsingh
Jaisingh  Charan  of  Jawarmines  PS
Udaipur  and  was  packed  and  sealed  in
cloth bag and was marked 'Q'.  The seizure
panchanama  bearing  his  signature
Exh.2089/  1  and  that  of  Kiran  Panchal
Exh.2089/2  was  prepared  and  this
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procedure  of  seizure  continued  from  2
p.m. to 2.45 p.m. 

PW 62 Kiran Vinubhai 
Panchal 
(Hostile)

On  26/11/2005,  at  about  2  p.m.  he
alongwith  Nikunj  Dalwadi  visited  ATS
office  and both  of  them acted  as  panch
and  in  their  presence  two  empty
cartridges  of  service  revolver  having
writing in English as KF9 mm 2794 were
seized  from  PI  Shri.  Abdul  Rehman  of
Pratap Nagar PS Udaipur and were packed
and sealed in cloth bag and given mark
'N',  so  also  3  empty  cartridges  having
writing  in  English  K.F.86  380.2  were
seized  from  PI  Shri.  N.H.  Dabhi  ATS
Ahmedabad which were also packed and
sealed in cloth bag and marked 'O',  two
empty  shells  of  service  revolver  having
writing in English as K.F.9 mm 2700 were
seized  from  PSI  Himanshusingh
Mohansingh  Rajawat  of  Kheroda  PS
Udaipur and they were packed and sealed
in  cloth  bag  and  mark  'P',  one  empty
cartridge  of  service  revolver  was  seized
having  writing  in  English  K.F.  .380.2.94
was seized from PSI Shyamsingh Jaisingh
Charan  of  Jawarmines  PS  Udaipur  and
was packed and sealed in cloth bag and
was marked 'Q'.  The seizure panchanama
bearing  his  signature  Exh.2089/  1  and
that  of  Kiran  Panchal  Exh.2089/2  was
prepared  and  this  procedure  of  seizure
continued from 2 p.m. to 2.45 p.m. 

PW 63 Naginbhai 
Makanbhai 
Rathod (Hostile)

On 3/3/2010, at about 2.30 p.m. the CBI
Officer PI Shri. A.D. More had taken him
and  State  Bank  Branch  Manager  Shri.
Laxmi  Narayan  Agrawal  to  police  head
quarter at Sangli.  Sharad Apte and Amit
Apte  were  present  there.   They  were
introduced.   This  witness  translated
Gujrati  language  statements  of  Sharad
Apte,  Amit  Apte,  Anjali  Apte  and
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Manjusha Apte which was heard by Laxmi
Narayan Agrawal and explained to Sharad
Apte  and  Amit  Apte  and  written  those
statements  in  Marathi.  They  were  the
passengers in the luxury bus who saw the
abducted  person  travelling  in  the  same
luxury bus.  The 8 photographs in which 4
photographs were of the couple travelling
in  the  bus,  were  shown to  Sharad  Apte
and  Amit  Apte  and  among  those  8
photographs  they  identified  the
photographs of the couple travelling in the
bus  and  the  panchanama  of  this
identification  of  abducted  person  was
prepared and both these panch signed the
panchanama  and  put  their  signature  on
the  back  side  of  8  photographs.   The
signature on panchanama are Exh.2101/1
to 4 and the signatures on 8 photographs
are Exh.2102/1 to 8.

PW 64 Silpansingh 
Ramchandrasingh 
Parmar (Hostile)

On 9/7/2007 at about 2.30 p.m. he was
called by PI Shri. Solanki in CID office at
Police  Bhavan  Gandhinagar.   He  was
shown the logbook of vehicle GJ-1-G-4359
(Art.E)  he  was  explained  the  name  of
driver Naresh Chauhan of this vehicle and
the entries of the period from 17/6/05 to
7/4/07.  The driver Naresh Chauhan was
introduced  them  who  said  in  their
presence that the signature of the entries
of 23/11/05 to 25/11/05 in the logbook
are not  the  signatures.   PI  Shri.  Solanki
had obtained 6 specimen signatures on 6
pages of the driver Naresh Chauhan and
prepared the panchanama which bears his
signature  Exh.2113  another  panch  was
Dilip Patel.

PW 65 Mohd. Naimuddin
S/o Mohd. 
Salumuddin 
(Hostile)

From 2003 to 2014 he was booking clerk
of  Quaza Travels,  Nampally,  Hyderabad.
On  seeing  the  booking  chart  (Art.H)
shown to him by the CBI Officer he stated
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before him that seat no.29, 30 and 31 of
the bus of Sangeeta Travels were booked
through  MJ  Travels.   On  22/11/05  he
picked  up  five  passengers  from  MJ
Travels,  Afzalganj,  Hyderabad  around  6
p.m. and out of 5 passengers 4 were male
and  1  was  female  and  out  of  them  3
passengers  were  for  Sangli  and  2
passengers were for Kolhapur.  Seat No.29
and 30 booked in the name of Salman and
Seat  No.31  was  booked  in  the  name of
Shaikh Ahmed through MJ Travels.   On
the request of passenger of seat No.31 he
allotted seat No.17 which was vacant. The
passengers must be aged 42 to 45 years
having fare complexion and hight around
5.7 ft with short hairs.

PW 66 Sh. Majid 
Mohammed @ 
Chunnu Khan 
(Hostile)

He  is  brother  of  Hamid  Lala  who  was
murdered in the year 2004.  He runs hotel
under  the  name  Rehmaniya  Hotel  at
Muslim  Musafir  Khana,  Chamanpura,
Loha Bazar, Udaipur.  He was enquired by
PI  Shri.  Rajeev  Chandola  CBI  about
Sohrabuddin's killing.  He replied that the
investigation  of  Hamid  Lala  killing  was
done  by  PI  Shri  Abdul  Rehman  of
Pratapnagar PS.  Prior to 2-3 days of the
news  of  encounter  of  Sohrabuddin,  PI
Abdul Rehman visited his hotel around 11
to 11.15 a.m. and said that Sohrabuddin
has been nabbed by Gujrat Police from a
place  near  Hyderabad and he  alongwith
SP Udaipur is  going to Ahmedabad.  He
was in hurry and left the hotel.  PI Abdul
Rehman told  him that  Sohrabuddin  had
brought  a  sharp  shooter  Tulsiram
Prajapati  from  Madhya  Pradesh  to  kill
Hamid Lala.  After 2-3 days of encounter
he  came  to  know  that  Tulsiram  was
arrested  by  police  afterward  he  read  in
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newspaper that Tulsiram was killed in an
encounter with police.  

PW 67 Rajvijay Singh 
S/o. Kalyansingh 
Rajput.

He was PI of Ghantaghar PS at Udaipur in
2005.   He  accompanied  Dy.S.P.  Sudhir
Joshi  to  arrest  Tulsiram  Prajapati  at
Bhilwada  in  Hamid  Lala  murder  case.
Tulsiram was  presiding  as  tenant  in  the
name of Sameer at the house of Chandan
Zha  and Komal  Zha.   He  also  said  that
Crime No.95/04 regarding theft of scooter
was under investigation and it revealed to
during investigation to ASI Daulatsingh of
Ambamata PS Udaipur that Mohd. Azam
who is in jail in Hamid Lala murder case,
had stolen the scooter of CR No.95/04. He
sought  an  order  of  Court  on  22/12/06
and arrested Mohd. Azam on production
warrant and sought the CR for 3 days.  He
said that on 24/6/11 he was called to CBI
office at Mumbai by Vishwas Meena and
Raju of CBI on 1/7/2011 and under threat
of  arrest  given by DIG Kandaswami and
SP  Amitab  Singh  his  statement  u/s.164
came  to  be  recorded  in  which  he  was
compelled to tell the date of arrest of Tulsi
26/11/05  instead  of  29/11/05  and  that
he  attended  DG  Vanzara,  Gulabchand
Kataria  and  Mathur  in  their  visit  at
Jagmandir.  

PW 68 Komal Jhuran Jha He  deposed  that  Sameer  Prajapati  was
tenant occupying one room out of 3 rooms
of  his  house  at  Bhilwada  since  March
2005.  At the feg end of November 2005,
his  wife  informed  him  that  Sameer
Prajapati  was  arrested  by  police  of
Udaipur  and  his  name  was  Tulsiram
Prajapati.  
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PW 69 Chandan Kumar 
s/o Komal Jha

He said that Sameer Prajapati was tenant
in one room of the house and resided for
8 to 9 months. In November 2005, police
from  Udaipur  arrested  him  in  his
presence. 

PW 70 Ramavtar S/o. 
Radhey Shyam 
Sharma 

He was Jailer, Central Jail  Udaipur from
October  2009  to  August  2013.  The  CBI
officer  collected  from  him  the  history
sheet  /  ticket  of  Tulsiram  Prajapati
Exh.2162  and  2163  of  11/12/05.   The
barrack register  of  the period 1/4/06 to
30/4/06 Exh. 2164 was also collected in
which Tulsiram Prajapati was shown kept
in barrack No.6 and was shifted to barrack
No.8 on 10/4/06.  The sheet of departure
and  admission  of  the  prisoner  Tulsiram
(Art.I) and the copy of report dt.30/12/06
given  by  ASI  Narayansinh  (Art.J)  were
also collected.  

PW 71 Manoj Jadavbhai 
Panara (Hostile)

He acted as panch on the call of PI Shri.
Solanki  in  PS  Gandhinagar  on  6/7/07.
The  logbook  (Art.E)  was  shown  to  him
and  on  the  entries  of  23/11/05,
24/11/05,  25/11/05,  26/11/05,
30/11/05  and  1/12/05  appearing  in
form-B  had  no  name  of  driver  and  the
purpose  of  visit  of  using  vehicle
GJ/1G/4359  was  shown  secret  enquiry.
The  6  signatures  of  these  6  dates
appearing the last column were round up
by giving them No.A1, A2 and A3 for the
dt.23/11/05,  24/11/05  and  25/11/05
and  again  A1,  A2  and  A3  for  the  dt.
26/11/05,  30/11/05  and  1/12/05.   Six
specimen  signature  of  accused  No.6
Balkrishna Choubey  were  obtained on 6
pages which were given number B1, B2,
B3, B4, B5 and B6.  A panchanama was
prepared  which  was  signed  by  him and
another panch Vikrambhai Babubhai Patel
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and the admitted signature of this panch
on panchanama is Exh.2176/1 and 2 and
the signature on the six pages of specimen
are at Exh.2177/1 to 6.  

PW 72 Sh. Salim Khan 
S/o. Sh. 
Amiruddin 

He was advocate of Tulsiram since the day
when Tulsiram was produced before the
Magistrate  at  Udaipur  in  Crime
No.214/04 of Hamid Lala murder case. He
heard Tulsiram about his arrest made on
26/11/05  and  illegal  detention  till
29/11/05.   Tulsiram  said  him  that
Sohrabuddin  was  traced  by  obtaining
information from him by police and was
killed in an encounter. Tulsiram also said
him that he apprehend his killing at the
hands  of  Rajasthan,  Gujrat,  Madhya
Pradesh  and  Maharashtra  police.  An
application  stating  his  apprehension  was
made  by  this  witness  to  the  Court  on
11/12/2005.  Another application brought
by Tulsiram on 27/1/2006 was got typed
by  this  witness  and  presented  to  the
Magistrate  on  2/2/2006.   The  certified
copy  of  the  application  are  Exh.2189,
2190  &  Article-K  is  the  photocopy  of
application of Tulsiram.  

PW 73 Manjusha Amit 
Apte 
(Hostile)

Witnessed  abduction  of  Sohrabuddin,
Kausarbi and Tulsiram from Luxury bus of
Sangeeta  Travels  on  the  night  of  22/11
and 23/11-2005.  

PW 74 Dr. Bhargav 
Becharbhai 
Jhaveri

On  26/11/2005,  at  about  6.25  a.m.  PI
Shri.  N.H.  Dabhi,  ATS  Ahmedabad
brought Shaikh Sohrabuddin Aniruddin to
Civil  Hospital,  Ahmedabad.  This  witness
examined and declared him as dead.  He
prepared MLC EPR No.11073/28/05 and
recommended for  PM examination.   The
death slip Exh.2203 was prepared by him.
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The information about the articles found
with  deceased  were  written  on  the
backside of death slip by the Nursing staff.

PW 75 Mohd. Rafiq @ 
Banty S/o Mohd. 
Hafiz 
(Hostile)

He was jail inmate of Tulsiram.  He heard
Tulsiram on the story of the abduction of
Sohrabuddin and Kausarbi by Gujrat, ATS
on  the  information  of  his  whereabout
obtained from him by inducement.  After
2-3 days of encounter of Sohrabuddin, he
was arrested in Hamid Lala murder case
and  after  13-14  days  he  was  sent  to
Central  Jail  Udaipur.   There was assault
on Tulsiram and Mohd. Azam made by the
prisoners  in  Central  Jail.   He  wrote
complaint to NHRC, Supreme Court, Local
Court and Jail Police that he apprehend to
his life from Gujrat Police.  He also wrote
letter to the Collector Udaipur.  

PW 76 Firoz Khan S/o 
Akhtar Ahmed 
(Hostile)

Jail  inmate  of  Tulsiram.   Tulsiram  told
him that  he  alongwith  Sohrabuddin  and
Kausarbi  were  arrested  by  Gujrat  Police
from  Hyderabad  and  were  brought  to
Ahmedabad on 24/11/2005. Sohrabuddin
was killed in an encounter. He is an eye
witness  of  this  killing.   He  apprehend
danger  to  his  life.   He  wrote  letter  to
NHRC,  Supreme Court,  Local  Court  and
Jail  Police.   On  his  production  in
Ahmedabad  Court  he  shouted  about  his
apprehension of danger to life from Gujrat
Police and that day he was not killed.  He
heard Kundan Prajapati and Vimal saying
that  they  were  falsely  made  accused  in
NDPS case and sent to Jail.  

PW 77 Rajeshkumar 
Mishra.

He  was  Dy.S.P.  at  Ujjain  from  2003  to
2007.   He said  that  Sohrabuddin  was  a
notorious  criminal  in  Ujjain  District  and
the popular case in MP State against him
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was the recovery of AK-47 rifle from the
well in his agriculture land at Jhirniya. In
the  year  2005,   SP  Shri.  Dinesh  MN,
Dy.S.P. Alok Srivastav, two more Dy.S.P.,
3-4 Inspectors of Rajasthan visited Ujjain
in search of Tulsiram Prajapati in Hamid
Lala murder case and on the instruction of
his  SP  Shri.  G.  Janardhan.   He  assisted
Rajasthan  police  collect  some  papers
about  Tulsiram.  In  2005  Tulsiram  was
arrested  by  Udaipur  police.  He  visited
Udaipur Jail to interrogate him because he
was from Ujjain and was a history sheeter.
In his investigation he came to know that
Tulsiram was a sharp shooter criminal and
was associate of Sohrabuddin.

PW 78 Ashok Kumar 
Bhatnagar 
(Hostile)

A Junior Clerk of Collectorate at Udaipur
in  2005-06.   Letter  dated  11/5/06  of
Tulsiram  was  received  in  the  office.  He
placed  it  before  the  ADM  Shri.  M.L.
Chauhan.  This letter was forwarded to SP
Udaipur as the subject therein was about
assault by the prisoners to Tulsiram, Azam
and Rafiq.

PW 79 Abhay Singh 
Rathore S/o 
Ganga Singh 
Rathore 

In August 2005, he was Crime Assistant in
the SP Office Udaipur.  The complaint of
Tulsiram sent to NHRC was forwarded to
the  SP  Udaipur  which  was  received  on
28/6/06 and was placed before Addl. SP
Shri.  Hariprasad Katara who directed on
29/6/06 in his endorsement Exh.2260 on
complaint Art.L to send it to SHO Surajpol
PS.

PW 80 Jaswant Singh 
Rathore

He was Circle Inspector at Surajpol PS in
2005-06.   He  received  complaint  Art.L
from the office of Addl. SP (East) which
he gave for enquiry to Shri. Sawai Singh
by  making  endorsement  Exh.2272  on
30/6/06.
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PW 81 Shri. Himmat 
Singh S/o Shri. 
Keshar Singh

He was the team of escort twice in 2006
to take Tulsiram to Ahmedabad.  With the
letter dated 31/8/10 and on the warrants
dated 27/11/06 and 11/12/06 which are
Art.M,  N  and  O,  he  travelled  with
Tulsiram  to  Ahmedabad  in  the  escort
team.  In  these  two  visits  he  never  saw
Tulsiram intending to abscond.

PW 82 Shri. Kantilal 
Meena S/o Jodha 
Ram Meena 
(Hostile)

He was in the escort team of Tulsiram on
27/11/06.   PI  Abdul  Rehman  was  also
with them. The Gujrat police took custody
of  Tulsiram  and  Azam  at  Ahmedabad
Raiway Station and brought them to ATS
office and from there both were produced
before  the  Magistrate,  Court  No.13  and
were  brought  back to  Sabarmati  Central
Jail.  After  attending  the  Court  on
28/12/06 Tulsiram and Azam were taken
to Udaipur.

PW 83 Shri. Jagdish 
Ramanlal 
Prajapati 
(Hostile)

He was telephone operator in Government
Rest  House  at  Ahmedabad.   The  Guest
House Register No.159 of 2006 Exh.2296
was seized by the CBI officer on 7/8/12
under  seizure  memo  Exh.2295.   This
Guest  House  Register  was  of  the  period
13/11/06 to 16/12/06.   From the entry
dated 28/11/06 at pg. No.21 this witness
said  that  Room  No.32  was  provided  to
Himmatsingh and A. Rehman and Room
No.49 was provided to Yudhveer, Kartar,
Dalpat,  Tejsingh  and  Budhnarayan  and
they arrived at 5.45 a.m. and departed at
9.30 p.m. by paying Rs.114/- under  Bill
No. 17732 for one day stay.   On saying
column No.7 at pg. No.42 of this register
this  witness  said  that  Room  No.7  was
provided on 12/12/06 to Shri. H.S. Deol
and  A.  Rehman  and  R.  No.48  was
provided to the police constable and they
arrived at 5.30 a.m. and left at 9.30 p.m.
by  paying  Rs.120/-  for  6  persons  under
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bill No.97846 and were shown on official
duty.  This  register  no.159  was  handed
over  by  him  to  the  CBI  officer  on  the
instruction of the Manager Shri. Jadeja.

PW 84 Shri. Girishbhai 
Chandulal Patel 
(Hostile)

Superintendent in Criminal Department of
Sessions Court at Ahmedabad.  In 2006,
he was working in the Court of Shri. V.Y.
Desai.  Tulsiram  and  Mohd.  Azam  were
produced  in  Court  on  28/11/06.  Adv.
Hakim  told  him  that  Tulsiram  is  under
fear as he was threatened by Gujrat and
Rajasthan police.  Tulsiram told him that
he has strong apprehension of his killing
at  the  hands  of  either  Gujrat  police  or
Rajasthan  police  in  a  fake  encounter.
Both  of  them were  produced before  the
Judge Shri. G.V. Shah. Upon hearing him
the Judge said to give his submission in
writing which was not given.  He narrated
this fact before the CBI officer.

PW 85 Nizamuddin S/o. 
Pirbaksha 
Musalman 
(Hostile)

He  was  the  member  of  escort  team  of
Tulsiram on 11/12/06.   On the basis  of
the  order  of  the  SP  Udaipur  to  SHO
Himmatsingh as noted in entry no.773 of
roznamcha.  He was deputed in the escort
of  Tulsiram  and  Azam  and  the  entry
no.812 of roznamcha he himself and SHO
Himmatsingh  reported  on  duty  at  1.35
p.m.  on  13/12/06.  These  entries  are
marked Art.P and Q.

PW 86 Shri. Sushil Tiwari
(Hostile)

Advocate of Tulsiram at Ujjain. Who heard
Tulsiram and got typed his complaint  in
the 2nd week of May 2006.  Tulsiram told
him  that  in  pursuance  of  a  criminal
conspiracy  to  kill  him,  an  assault  was
made  on  him  and  his  follower  prisoner
Azam and Rafiq in Central  Jail  Udaipur.
This complaint was typed on 11/5/06 in
the  name of  Collector  Udaipur  and  was
dispatched  and  the  other  copy  of  this
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complaint  was  kept  by  the  brother  of
Tulsiram.   The  copy  of  complaint  is
marked Art.R. 

PW 87 Shri. Devendra 
Sharma

He was Munshi of PW-86 Adv. Shri. Sushil
Tiwari  in  District  Court  Ujjain.   He
brought  Tulsi  to  PW-86.  On  the
instruction  of  Tulsiram  his  complaint
Art.R was typed by PW-86.  The mother
Narmadabai  of  Tulsiram dispatched  that
complaint to the Collector Udaipur and its
postal acknowledgment is Art.S. 

PW 88 Shri. Hazari Lal 
Meena S/o. Nanji 
Meena
(Hostile)

In the evening of 24/12/06 SP Dinesh MN
told him on phone not  to  depute escort
party  of  Tulsiram and Mohd Azam who
were to leave Ahmedabad on 25/12/06 as
per the guard form.  SP further told him
that he has the information that Tulsiram
will make attempt of escape and therefore
he will  send special  team of escort.   On
25/12/06,  SHO  Himmatsingh  of  PS
Surajpol told him that as per the order of
SP,  he  is  sending  the  escort  for  their
prisoner to the Reserve Police  Lines and
ASI  Narayansinh,  PC  Kartarsinh,  PC
Dalpatsinh  and  Yudhveersinh  reported
him.  ASI Narayansinh told him that Azam
Khan is in PCR and therefore he will not
be taken to Ahmedabad.  They departed
from  police  lines  with  arms  and
ammunition to escort Tulsiram.

PW 89 Shri. Govind Singh
S/o. Shri. Jawan 
Singh  
(Hostile)

Entry No.1060 and 1059 dated 15/11/06,
Entry No.1690 dated 25/12/06 and Entry
No.409 dated 7/1/07 in the roznamcha of
Surajpol  PS  were  made  by  him.  Entry
No.1059 was made at 7 p.m. of 15/11/06
in  which  PC  Kartarsinh  reported  at
Surajpol PS for task duty from Hiranmagri
PS.   Entry  No.  1060  was  made  at  7.10
p.m.  of  15/11/06  in  which  PC
Yudhveersinh and PC Dalpatsinh reported
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at  Surajpol  PS,  were  sent  alongwith
Kartarsinh.  Entry  No.1690  was  made  at
11.50  a.m.  on  25/12/06  in  which  ASI
Narayansinh,  PC  Kartarsinh,  PC
Dalpatsinh  and  PC  Yudhveersinh  were
sent  to  Reserve  Police  Lines  as  per
telephonic order of SP. Entry No. 409 was
made at 11.10 a.m. on 7/1/07 in which
ASI  Narayansinh  reported  back.   These
entries were made on the instructions of
SHO Shri. Himmatsingh.   

PW 90 Shri. Om Kumar 
S/o. Baktabar 
Singh.

He was PI in Reserve Police Lines, Udaipur
from August 2006 to December 2006.  He
made general statement that police guards
are provided to escort prisoners upon the
requisition  received from jail.   His  work
was  to  see  whether  the  guards  are
adequate or inadequate and whether there
is need to call  police guards from police
station.  

PW 91 Shri. Bhawar 
Singh Hada

He  was  the  investigation  officer  of  C.R.
No.214/04  of  Hamid  Lala  murder,
Sohrabuddin  and  Tulsiram were  wanted
accused.   He  alongwith  the  police  team
headed  by  Dy.S.P.  Shri.  Sudhir  Joshi
arrested  Tulsiram Prajapati  at  Bhilwada.
The  roznamcha  of  police  station
particularly of 29/11/2005 was written by
Shri. Sudhir Joshi before and after arrest
of Tulsiram.

PW 92 Shri. Shoksingh 
Ramashankar 
Yadav

He is registered owner of motor-cycle GJ-
1DM-8039.   A  report  of  theft  of  this
motor-cycle  was  lodged  by  him  on
25/11/2005 at Amraiwadi Police Station.
C.R. No.757/05 came to be registered.

PW 93 P.W. 93 Shri. 
Budhanarayan 
Pitram Sharma 

He was the team of police escort who had
taken  Tulsiram  and  Mohd.  Azam  to
Ahmedabad  in  November  2006  and
December 2006 much before the killing of
Tulsiram Prajapati.
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PW 94 Shri. Tej Singh 
Chhangaram 
Chauhan 

He was the member of the police escort
who had taken Tulsiram and Mohd. Azam
to  attend Ahmedabad  Court  in  the  year
2006.

PW 95 Daya Lal Shanti 
Lal Chauhan

He was  Sub-Inspector  at  Surajpol  Police
Station.  On  04/07/2012 he handed over
Certified  Copy  of  Roznamcha  of  Police
Station  of  the  dates  27/11/2006,
12/12/2006 and 13/12/2006 to the CBI
Officer  Shri  Vishwas  Meena.   He  stated
before Shri Vishwas Meena that the entry
dtd. 27/11/2006 and 11/12/2006 are not
showing  the  departure  of  PI  Abdul
Rehman,  PC  Dalpatsingh,  ASI
Narayansingh,  PC  Kartarsingh  and  PC
Yuveersingh  for  Ahmedabad.  Entry  No.
773  of  6.10  p.m.  of  11/12/2006  shows
departure of SHO Himmatsingh alongwith
PC Nizamuddin for Gujarat to take Praful
and  Azam  and  the  charge  was  with  SI
Mahipal.  Entry No. 892 of 1.35 p.m. of
13/12/2006 shows return of Himmatsingh
to police station and report to the SP. As
per gosawara (the duty chart/statement)
of 27/11/2006 SHO Himmatsingh was on
task  duty  and  there  is  no  entry  of  his
departure  from  Police  Station  in  the
roznamcha.  In evidence he deposed that
the roznamcha of complete year given by
SHO  Saubhagya  Singh  was  reached  to
Shri  Vishwas  Meena  on  04/07/2012  as
mentioned in the receipt memo Art. U.  He
has  denied  about  recording  of  his
statement by Vishwas Meena. 

PW 96 Dinesh  Mohan
Singh Gurjar

Jail  inmate  of  Tulsiram  Prajapati  at
Udaipur  Central  Jail.   He  heard  on  the
story  of  abduction  and  killing  of
Sohrabuddin an Kausarbi, prepared letter
dictated  to  other  jail  inmate  Nasik,
addressed  to  the  NFRC  and  the  High
Court. 
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PW 97 Dilipbhai 
Mafatbhai Patel 
(Hostile) 

Panch  on  the  six  spcimen  of  Naresh
Chauhan obtained on six pages by PI Shri
Solanki  and  examining  the  log  book  of
vehicle  No.  GJ-1G-4359  (Art.  E)  more
particularly the entries of 23/11/2005 to
25/11/2005 

PW 98 Vikrambhai
Babubhai Patel
(Hostile)

Panch on the examination of logbook Art.
E  of  Vehicle  No.  GJ-1G-4359  more
particularly  the  entries  of  the  use  of
vehicle  on  23/11/2005,  24/11/2005,
25/11/2005,  26/11/2005,  30/11/2005
and  01/12/2005  appearing  in  Form  B.
There  was  no  name  of  driver  in  the
column and the purpose of using vehicle
was  secret  inquiry.   The  six  signatures
appearing on the  above six  dates  in  the
last  column  were  round  by  giving  hem
number A1, A2, A3.  The accused no. 6
Balkrishna Choubey gave his six specimen
on six pages which were given number B1
to B6. Panchnama was prepared. 

PW 99 Munnidevi Komal
 Zha 
(Hostile)

Tulsiram was tenant in one room of her
house at  Bhilwada.   In the last  week of
November  2006  police  from  Udaipur
arrested  Tulsiram from this  house.   She
was threatened by A-38 Shri. R.K Patel to
make statement as desired by him before
the Magistrate u/s.164 of Cr.P.C.  

PW100 Shri. 
Shankarsingh 
Rodsingh Rathod
(Hostile)

He is  neighbour of  Komal  Jha,  Chandan
Jha and Munnidevi Jha at Bhilwada. He
witnessed  the  arrest  of  Tulsiram  by
Udaipur  police  in  the  last  week  of
November 2006.  Chandan Jha alongwith
him  visited  the  CID  office  of  A-38  at
Gandhinagar  and Chandan Jha told him
to  make  statement  as  desired  by  A-38
because of threats.  

PW 101 Shri.  Chandu  Lal
Badaji Meghwal 
(Hostile)

He  was  working  in  Reserve  Police  Line
Udaipur.  The entry of giving revolver and
12  rounds  to  ASI  Narayansingh  on
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25/12/06 was made by him.  The entry of
return of revolver on 30/12/06 was made
by the HC Ghurasingh.

PW 102 Shri. Hemendra 
Singh Chauhan 

Railway  booking  clerk  of  the  Railway
Station Udaipur.  He received warrant on
25/12/2006 and issued current ticket  of
Udaipur to Ahmedabad to Narayansingh,
Yudhvirsingh,  Kartarsingh  &  Dalpatsingh
and the prisoner Tulsiram Prajapati.

PW 103 Shri. Ravindrabhai 
Dahyabhai Shrimali 

He was jailer at Sabarmati Jail. He stated
that  Tulsiram  Prajapati  was  lodged  by
Rajasthan Police  on 26/12/2006 at  5.40
a.m.  He  was  produced  on  video
conference before the Court. He was taken
away by ASI Narayansingh at 21.10 hours.
This has been reflected in the main gate
register  No.11  and  the  register  of  video
Court conference.

PW 104 Khanji Ranaji Jadeja He was police constable working at Rapid
Response  Cell  DIG  Office  Border  Range
Bhuj.  On 25/12/2006 at about 6.15 p.m.
he  alongwith  PW-105  PSI  Meghjibhai
Maheshwari  went to Meghpur to convey
message  of  DIG  Shri.  Vanzara  to  PSI
Aashish Pandya to talk to DIG Vanzara on
phone.   This  work  was  done  on  the
instruction of DIG Shri. Vanzara.  

PW 105 Shri. Meghjibhai 
Campshibhai 
Maheshwari 

He was police constable working at Rapid
Response  Cell  DIG  Office  Border  Range
Bhuj.  On 25/12/2006 at about 6.15 p.m.
he  alongwith  PW-104  PC  Khanji  Jadeja
went  to  Meghpur  to  convey  message  of
DIG Shri. Vanzara to PSI Aashish Pandya
to  talk  to  DIG Vanzara  on phone.   This
work was done on the instruction of DIG
Shri. Vanzara.  

PW 106 Shri. Khumsingh 
Heersingh Panwar 

He was incharge of District Special Branch
Udaipur  on  the  letter  dt.2/3/10  in
response  to  the  information  about  the
activities  of  Sohrabuddin  and  his
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associates  demanded  by  the  crime
assistant  SP  of  Udaipur.  He  was
questioned by CBI to which he replied that
as  per  this  letter  sent  by  PI  Shri.
Himmatsingh  of  District  Special  Branch
there  was  no  information  about  the
activities  of  Sohrabuddin  and  his
associates.

PW 107 Heeralal Homaji 
Ahari 
(Hostile)

He was the Railway Guard of  Train No.
9944  Male/Express.   He  took  charge  of
this  train  from  Himmatnagar  Railway
Station on 27/12/2006 at about 1.40 a.m.
He had stated before investigator that no
prisoner was seen by him with the police
guards travelling in the last general coach
of the train.

PW 108 Shri. Ghanshyam 
Bhawarlal Wadera 
(Hostile)

He was Assistant Driver of Train No. 9944
on  27/12/2006.   At  the  time  of  chain
pulling at about 3.00 a.m. near Shamlaji
Railway.   He  went  to  the  last  General
Coach  to  discuss  the  reason  of  train
pulling  with  the  railway guard.   He did
not seen the chilly powder on the uniform
of  police  nor  he  saw the  police  rubbing
their  eyes  by  hands  nor  he  saw  chilly
powder on the floor of the coach between
the gate and toilet.

PW 109 Shri. Bhupatsinh 
Parvatsinh Pariya
(Hostile) 

He  was  police  constable  working  with
general  railway police  and was on night
patrolling in train No.9944 alongwith the
Head Constable Shabbir Khan (PW-110).
He had not seen any prisoner with the 4
police  persons  travelling  in  the  train  on
26/12/2006.
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PW 110 Shri.  Shabbirkhan
Akbarkhan 
(Hostile) 

He  was  Head  Constable  working  with
general  railway police and was on night
patrolling in train No.9944 alongwith the
Bhupatsinh Pariya (PW-109). He had not
seen  any  prisoner  with  the  4  police
persons  travelling  in  the  train  on
26/12/2006.

PW 111 Shri. Pannabhai 
Khushalbhai 
Vanzara
(Not supported 
prosecution on 
identification of 
bullet) 

He  acted  as  panch  at  Shamlaji  Railway
Station  and  in  his  presence  two  empty
shells were produced by ASI Narayansingh
before  the  investigator  PI  Shri.  Jadhav
which were seized under a panchanama.  

PW 112 Shri.  Kantibhai
Vallabhbhai  Parmar
(Not  supported
prosecution  on
identification  of
bullet) 

He  acted  as  panch  at  Shamlaji  Railway
Station  and  in  his  presence  two  empty
shells were produced by ASI Narayansingh
before  the  investigator  PI  Shri.  Jadhav
which were seized under a panchanama. 

PW 113 Shri.  Rakesh
Asitbhai Adhikar 

He acted as panch on 1/5/07 and visited
the  place  of  occurrence  where  Kausarbi
was set ablaze.  This place was shown by
Nathuba Jadeja (PW-15). The place were
the tyre of Tata 407 stuck into the sand at
the bank of river at Ilol Village was also
shown  by  Nathuba  Jadeja  to  the
investigator.  The  panchanama  of  this
place was prepared by CID Crime.

PW 114 Shri. Vasantbhai 
Suraji Barot 
(Hostile)

He acted as panch on 27/12/2006. In his
presence  a  mobile  phone  of  Samsung
make of black colour was produced by ASI
Narayansingh  which  was  seized  by  the
investigator  PI  Shri.  Jadhav  under
panchanama.  He also arranged vehicle of
Mahipal  Chauhan  on  the  request  of  the
GRP  police  Pratapbhai  and  this  vehicle
was  used  by  Rajasthan  police  guards  to
reach to Palanpur.
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PW 115 Shri. Kalyansinh 
Balwantsinh Pawar 

He acted as panch on 27/12/2006. In his
presence  a  mobile  phone  of  Samsung
make of black colour was produced by ASI
Narayansingh  which  was  seized  by  the
investigator  PI  Shri.  Jadhav  under
panchanama. 

PW 116 Shri. Natwarsingh 
Hedusingh Chavda 

He  was  a  constable  at  Himmatnagar
Railway Outpost. He received message of
the escape of prisoner Tulsiram Prajapati
from  the  train  on  the  night  between
26/27-12-2006. He received report of ASI
Narayansingh  on  which  occurrence
No.14/06 was registered. This report was
forwarded  to  Ahmedabad  were  FIR
No.294/06 was registered.

PW 117 Shri. Shailesh 
Jayantilal Trivedi 

He was Railway Booking Clerk working on
current  railway  ticket  window  at
Ahmedabad  on  26/12/2006.  He  issued
current  ticket  for  Narayansingh,
Yudhvirsingh,  Kartarsingh  and
Dalpatsingh under railway warrant.

PW 118 Shri. Ghanshyam 
Meena 

He was the Senior Clerk working on the
railway  window  current  booking  on
26/12/2006.  He  issued  ticket  of
Ahmedabad-Udaipur Express in the name
of Tulsiram Prajapati under warrant.  

PW 119 Smt. Rizwana Khan 
wife of Mohd. Azam
Khan 

She is wife of Mohd. Azam (PW-207). She
said  that  she  was  travelling  with  her
husband  from  Udaipur  to  Ahmedabad.
Police  escort  used  to  take  Tulsiram
Prajapati  &  Mohd.  Azam to  Ahmedabad
Court.  Mohd.  Azam  was  apprehending
danger  to  his  life  from  police.  She  was
also  under  fear  about  her  husband.  She
was knowing Sohrabuddin and Kausarbi.

PW 120 Dr. Rakesh Mafatlal
Patel 

He was medical officer working at Ambaji
Trust  Hospital,  Ambaji.  He  attended
Tulsiram Prajapati  to  whom he declared
dead.  He  also  examined  PSI  Aashish
Pandya who had a firearm injury on his
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left upper arm and gave me medical aid.
He  conducted  Post-Martem  examination
of dead body of Tulsiram and issued PM
report. He gave his expert opinion on the
injury suffered by PSI Shri. 
  

PW 121 Nasir Hussain Khan 
(Hostile)

He was jail inmate of Tulsiram. He drafted
complaint of Tulsiram by taking dictation
from Dinesh Gujar (PW-96). 

PW 122 Shri.  Triloksingh
Mohanlal Verma 

He  was  Sub  Inspector  at  Pratapnagar
Police Station Bhilwada. He had produced
certified copy of roznamcha of the period
26/11/2005 to 30/11/2005 to show that
there was no entry of arrest of Tulsiram
reported  on  26/11/2005 or  29/11/2005
by  Dy.S.P.  Shri.  Sudhir  Joshi  in  their
police station. 

PW 123 Yutura 
Satyanarayan Rao 

He was Road Transport Officer in South
Zone at Hyderabad.  He gave report to the
investigator that the registration No. AP-
12J-6364  was  not  existing  till  the  year
2007.  

PW 124 Hareshkumar 
Dhanjibhai Thakkar
(Hostile)

He acted as panch on 28/12/2006 and in
his  presence  PHC  Shri.  Viraji  Malaji
B.No.1434  produced  the  clothes,  a
cartridge  in  plastic  box  and  bullet
collected from the medical  officer  which
were seized by the investigation officer.

PW 125 Shri. Mustak 
Ahmad Istiyak Khan

He  was  jail  inmate  of  Tulsi.   He  was
knowing Sohrabuddin. He disclosed about
the criminal activities of Sohrabuddin and
Tulsiram. 
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PW 126 Jitendrakumar 
Chimanlal Mehta 
(Hostile)

He acted as panch on 28/12/2006 in C.R.
No.115/06.   He  visited  the  place  of
occurrence. He saw the existing situation
of the jeep and the articles lying on the
place  of  occurrence.  Those  articles  were
collected by the IO. The panchanama was
drawn.

PW 127 Dipesh
Ghanshyambhai
Vaishnav 

He  acted  as  panch  on  the  place  of
occurrence.  In his presence, the articles
found  on  the  spot  were  collected  and
seized. 

PW 128 Jayantilal  Bhavarlal
Joshi 
(Hostile)

He acted as panch on 28/12/2006 at the
time of preparing inquest panchanama by
the  Executive  Magistrate  Shri.  S.K.
Wankar.  He saw the injuries on the dead
body of Tulsiram.

PW 129 Jaspalbhai
Mahadevbhai
Purohit
(Hostile) 

He acted as panch on 28/12/2006 at the
time of preparing inquest panchanama by
the  Executive  Magistrate  Shri.  S.K.
Wankar.  He saw the injuries on the dead
body of Tulsiram.

PW 130 Shri. Sharafat 
Rehmat Ali 
(Hostile)

He was jail inmate of Tulsiram at Central
Jail  Udaipur.   He  heard  Tulsiram about
the arrest of Sohrabuddin at his instance.
At  the  time  of  release  from  jail  he
collected  letter  from  Tulsiram  to  hand
over the same to his brother Pavan but he
was arrested and this letter was taken by
the police officer.

PW 131 Maheshkumar 
Laghuram Agrawal 
(Hostile)

He acted as panch on 28/12/2006 at the
time of inspection of the hit mark of bullet
on the police jeep by the FSL officer.  The
signal lamp of the jeep were the bullet hit
was taken out from the body of the jeep
and seized for examination.
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PW 132 Somabhai Meraji 
Vanzara 
(Hostile)

He acted as panch on 11/4/2007 in C.R.
No.115/06.  He  accompanied  the  CID
Crime officer and FSL officer to the place
of occurrence were the inspection of  the
spot  was  made  and  a  panchanama  was
prepared.  

PW 133 Deepak 
Manoharlal 
Agrawal 
Hostile. 

Informer of Dy.S.P. Sudhir Joshi to locate
address  of  Chandan  Jha  at  Azad  Nagar
Bhilwada to arrest Tulsi. 

PW 134 Govindbhai 
Rahuja Vanzara
Hostile. 

Panch on the panchnama of Identification
of dead body of Tulsiram Prajapati by his
brother Pawan Gangaram Prajapati in the
PM room of Ambaji  General Hospital on
29.12.2006. 
[Signature on panchnama Exh. 2627] [He
was called by ACB Palanpur]

PW 135 Mohanlal Nathuji 
Vanzara
Hostile. 

He  is  panch  on  the  panchnama  of
Identification  of  dead  body  of  Tulsiram
Prajapati by his brother Pawan Gangaram
Prajapati  in  the  PM  room  of  Ambaji
General Hospital on 29.12.2006.  
[Signature  on  panchnama  Exh.  2627/1]
[He was called by ACB Palanpur]

PW136 Babulal Bijolji 
Rathod
Hostile. 

Panch  on  the  panchanama  dtd.
28.12.2006  in  regard  to  the  injuries
noticed  on  the  depth  shoulder  of  upper
arm  portion  of  A.A.  Pandya,  ASI,  SOG,
Palanpur  and  another  panchnama  dtd.
28.10.2006  in  which  A.A.  Pandya
produced his service revolver alongwith 2
empty  cartridges,  0.380-2-00KF  which
was in the chamber and barrel had smell
of burnt powder which comes after firing
which were seized and sealed in cloth bag
by affixing seal in bag having mark of PI
LCB BK Palanpur. The revolver is Exh. H
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and 2 empty cartridges H-1 and H-2 are
marked Art. 64, 65 and 66.  T-shirt and
muffler Art. 62 and 63 were also produced
by  A.A.  Pandya  which  were  seized  and
sealed . 
     He is panch on the seizure of service
revolver  No.  480736  alongwith  empty
cartridge. Muddemal Art. 67 and 68 under
panchnama  bearing  his  signature  Exh.
2639. 
        Yudveersingh  Police  Constable
produced 303 rifle and 2 sheels which are
Muddemal  Art.  69  and  70.  Panchnama
commenced on 16.50 hrs. and completed
on 17.50 hrs. at Ambaji Police Station on
28.12.2006.  
 

PW 137 Yogeshkumar 
Ravishankar Joshi 
Hostile. 

Panch  on  the  panchanama  dtd.
28.12.2006  in  regard  to  the  injuries
noticed  on  the  depth  shoulder  of  upper
arm  portion  of  A.A.  Pandya,  ASI,  SOG,
Palanpur  and  another  panchnama  dtd.
28.10.2006  in  which  A.A.  Pandya
produced his service revolver alongwith 2
empty  cartridges,  0.380-2-00KF  which
was in the chamber and barrel had smell
of burnt powder which comes after firing
which were seized and sealed in cloth bag
by affixing seal in bag having mark of PI
LCB BK Palanpur. The revolver is Exh. H
and 2 empty cartridges H-1 and H-2 are
marked Art. 64, 65 and 66.  T-shirt and
muffler Art. 62 and 63 were also produced
by  A.A.  Pandya  which  were  seized  and
sealed . 
     He is panch on the seizure of service
revolver  No.  480736  alongwith  empty
cartridge. Muddemal Art. 67 and 68 under
panchnama  bearing  his  signature  Exh.
2639. 
        Yudveersingh  Police  Constable
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produced 303 rifle and 2 shells which are
Muddemal  Art.  69  and  70.  Panchnama
commenced on 16.50 hrs. and completed
on 17.50 hrs. at Ambaji Police Station on
28.12.2006.  

PW 138 Shri Omprakash 
Bhavsar

His  Bajaj  scooter  bearing No.  RJ-27-3M-
3523 was  stolen in  February 2000 from
the  parking  place  of  Mahakaleshwar
temple  at  Udaipur.   He  lodged  FIR  No.
94/04  with  Ambamata  Police  Station,
Udaipur  on  09.04.2004.   (Report  Exh.
2653 and FIR Exh. 2654 and Panchnama
of place of occurrence Exh. 2655) 

PW 139 Vimal 
Umashankar 
Srivas

He is friend of Kundan Prajapati residing
at Indore.   He alongwith Kundan visited
Central Jail Udaipur sometimes in 2006 or
2007 to meet Tulsiram Prajapati. Tulsiram
was  brought  to  Court  at  Udaipur.
Tulsiram informed them that  he  will  be
taken  to  Ahmedabad  for  attending  and
they shall join railway travel from Udaipur
to  Ahmedabad.   They  were  arrested  by
police  at  Railway  Station,  Udaipur  and
brought to Surajpol Police Station.  They
were arrested and kept either in lock up or
some  other  place.   Illegal  detention  in
police station for 20-25 days to find out
their  intention  to  meet  Tulsiram.   They
were  booked  in  NDPS  case  and  sent  to
jail.   They  met  Tulsiram  in  jail  and
Tulsiram was saying them that he will be
killed by police.  Hence he was witness in
the matter of Sohrabuddin.  His associate
Mohd.  Azam  was  going  against  him.
Before day of his encounter Tulsiram left
jail for Ahmedabad and said that he will
place  his  grievance  about  police  for
implication of Vimal and Kundan in NDPS
case.   
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PW 140 Mahipalsinh 
Mahendrasinh 
Chauhan 
Hostile. 

He is resident of Himmatnagar.  He gives
his  vehicle  on  rent.   On  27.12.2006
around 9-9.30 p.m. he received call from
his  friend  Vasantbhai  Bhat  about  his
vehicle  required  by  customer  to  go  to
Palanpur.  He consented proposal and had
taken four police in uniform from a place
near  railway  station  to  Palanpur  circle
near  police  chowky  and  was  paid  Rs.
1500/-. During journey one police person
was  continuously  talking  on  his  mobile
phone  and  had  stopped  the  vehicle  3-4
times  to  talk  on  mobile  phone.  At
palanpur he saw these four police persons
boarded Gujrat  Police  jeep.  These  police
persons had riffle/pistol and personal bags
with them and were talking in Rajasthani
language.  

PW 141 Smt. Krishna 
Manulal Tripathi 
(Practicing 
advocate at 
Ujjain) 
Turned hostile on
material 
particulars of 
conversation 
between her and 
Tulsi. 

She  was  appointed  as  an  advocate  of
Tulsiram Prajapati in a theft case through
Legal Aid.  After release on bail Tulsiram
remained  absent.   Arrest  warrant  was
issued against him.  In the year 2006 he
was produced in Court.  She saw stress on
his face and on her question to him about
the reason of stress he replied that his life
is in danger at the hands of Gujarat and
Rajasthan Police.   He also  told her  that
Gujarat Police took him in confidence and
obtained  address  of  Sohrabuddin  and
after  tracing Sohrabuddin  at  Hyderabad,
he  and  his  wife  he  and  his  wife  were
brought  to  Valsad  and  he  was
accompanying  them  and  was  left  there
and he came to Bhilwada and there and
later  on  Sohrabuddin  was  killed  in  an
encounter by Gujarat and Rajasthan Police
and his wife Kausarbi was also killed and
later on he was arrested from Bhilwada by
Rajasthan Poalice and he being a witness
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to abduction the police might also killed
him.  

PW 142 Gulam Ahmed 
Gulam Hyder 
Shaikh 

He  was  Scientific  Officer,  FSL,
Ahmedabad.  On 28.12.2006 he received
call  from Control  Room I  morning  time
informing him that firing took place in the
area  of  Ambaji  Police  Station  and  FSL
Officer  is  required  there.   He  reached
Ambaji  Police  Station by his  mobile  van
and the I.O. took him to Sarhad Chhapri
Abu  Road  at  a  distance  of  3  km.  from
Police  Station.   He  made  inspection  of
place  of  occurrence  around  10.30  a.m.
and found one fired cartridge case on the
left side of the road and noticed written
words 8mm KIF on the cartridge case.  He
also  found  one  jeep  bearing  no.  GJ-8G-
1303  of  blue  colour  on  the  road  facing
towards  Abu  Road.   The  left  side  front
signal of jeep was broken and there was
hit mark of about 2 X 0.7 cm. size near
signal light and another hit mark of 2 X 1
cm near the tin sheet of radiator.  He had
seen  broken  pieces  of  signal  light  of
yellow and black colour lying in front of
jeep  around  the  front  portion.  He  had
sealed  one  tamancha  (country  pistol)
lying at a distance of 150 ft. from the front
portion of jeep, a chappal and blood stain
on soil and one cartridge case on which 8
mm KIF was written on its base.  At some
distance from place of country pistol and
chappal,  broken  plastic  pieces  of  yellow
and black colour of signal light were lying.
The bullet was not found on the spot.  The
Asst.  Director  Shri  S.G.  Khandelwal  and
Scientific  Asst.  Shri  Pancholi  reached
there  and  the  hit  mark  of  jeep  were
examined and measurement  of  these  hit
marks were taken.  The I.O. was directed
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to collect articles seen on the spot and to
sent then to FSL for analysis.  Thereafter
they went to Civil Hospital to examine the
dead body.  By the time they reached Civil
Hospital,  the  PM examination  was  over.
He prepared the Inspection report of  his
visit to the spot and the articles seen there
and that report is Exh. 2686. 

PW 143 Dr. Pinal Ben 
Kanhaiyalal 
Bhojak 

Medical  Officer  Civil  Hospital  Palanpur.
On  28/12/06  at  about  4  p.m.  she
attended the injured Ashish Pandya who
came  there  after  taking  preliminary
medical  treatment  at  Ambaji  General
Hospital  and  gave  history  of  injury
suffered by firearm in  the morning at  5
a.m.  near  Ambaji  in  the  firing  made  by
Tulsiram  Prajapati.  On  examination  she
found the injuries of the entry wound and
the exit  wound of  firearm on the upper
part of left arm and noted the same in the
injury  certificate  Exh.2698  which  was
alongwith the requisition letter Exh.2696
and  the  OPD  paper  Exh.  2697.  She
applied  dressing  to  the  wound  and
discharge the patient who was willing to
go  to  private  hospital.   She  replied  to
letter dated 11/4/07 of DIG Rajnish Ray
CID  Crime  and  her  reply  dated  3/5/07
Exh. 2699 is on record in which she said
that  the  target  was  within  the  range  of
gun powder and it is possible to produce
injury of such characteristics on the body
of  himself.  She  also  replied  letter  dated
26/6/07 of DPI CID Crime Palanpur and
in  her  reply  dated  28/6/07  Exh.  2700.
She  said  that  patient  came  to  Civil
Hospital after 12 hours of suffering injury
and the wound caused to him was due to
hitting of bullet and it makes no difference
in  the  causing  of  such  injury  whether
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patient  was  wearing  or  without  clothe.
She also replied letter dated 16/6/08 of
DPI Shri.  R.P.  Patel  CID Crime Palanpur
and added to her earlier  opinion on the
basis  of  FSL  report  and  in  reply  dated
1/7/08 Exh. 2701 she sent that FSL report
shows  that  there  was  no  gun  powder
present  on  the  shirt  therefore  in  her
opinion  the  target  was  away  from  gun
powder range and particularly in this case
it  is  not  possible  to  cause  self  inflicted
injury  because  target  away  from  gun
powder range.

PW144 Dr. Sanjaykumar 
Babulal Modi

He  runs  Sarathi  Surgical  Hospital  at
Palanpur.  On 28/12/06 at  about  5  p.m.
Ashish  Pandya  came  to  his  hospital  for
treatment of bullet injury suffered by him
on  the  upper  part  of  his  left  arm.   He
found  entry  wound  and  exit  wound  on
upper arm and gave reply dated 29/4/07
Exh.2706 to the letter dt. 11/3/07 of the
DGP  CID  Crime  Gandhinagar  about  the
entry wound and exit wound and had also
prepared  the  injury  certificate  dated
7/2/07 Exh. 2707. On a phone call from
the  office  of  Addl.  DGP  CID  Crime
Gandhinagar,  he  gave  his  additional
opinion  on  01/05/2007  Exh.  2708
describing the nature of wound.  He also
replied letter dt.6/10/07 of the DPI Shri.
R.K.  Patel  CID  Crime  Palanpur  on  the
basis of the FSL report sent alongwith the
letter and in the reply dt.19/10/07 Exh.
2709. He has said that as per page no.7 of
FSL report there is remote charge of self
inflicted injury  caused by Ashish Pandya
upon  his  left  hand  upper  arm.  Ashish
Pandya  was  admitted  on  28/12/06  and
discharge on 5/1/07 and the case papers
of his treatment are Exh.2710. 
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PW145 Shri. Bankar 
Shankarbhai 
Kalabhai (Retired 
Tehsildar of 
Danta)

He visited Cottage Hospital at Ambaji on
28/12/06 at about 7.45 a.m. for preparing
Inquest Panchanama of the dead body of
Tulsiram Prajapati ASI of Rajasthan Police
was with him.  He saw 6 to 7 injuries of
bullet  on the  chest  and blood of  oozing
from the injuries.  There was night dress
wearing  on  the  dead  body  and  in  the
packet of upper wearing of the body there
were three cartridges, one match box and
pocket of cigarette, there was red colour
thread in his neck and on the wrist of his
hand,  the  panch  were  with  him.  He
prepared  the  panchanama  Exh.2722
between  8  a.m.  to  10  a.m.  and  handed
over  wearing  jacket,  shirt,  banian,  pant
muddemal  article-45,  46,  47  and  48,
match box muddemal article-57, cigarette
packet  muddemal  article-58  and  three
cartridge  muddemal  article-59  to  the
Investigation Officer  to  PSI  of  Rajasthan
Police.  

PW146 Shri. Mayur 
Jagmal Chavda

He  was  holding  addl.  charge  of  SDPO
Shri.  Chhabia  Palanpur.  He  made
visitation  to  Ambaji  on  27/12/06  and
halted at rest house. On 28/12/06 he was
informed  of  exchange  of  firing  between
police  and  criminal  in  Ambaji.  He
proceeded to Ambaji Hospital were he met
SP  Shri.  Vipul  Agrawal  and  saw  Ashish
Pandya PSI SOG Banaskantha injured with
wound  on  further  enquiry  he  came  to
know  that  exchange  of  firing  between
police and criminal Tulsiram Prajapati had
occurred  Chhapri  check-post  of  Ambaji
P.S.  He visited  the  place  of  offence  and
Hospital and as a part of visitation verified
statements  of  witnesses  in  the  offence.
Report of Ashish Pandya was taken by PI
Shri.  A.M. Patel  and FIR was registered.
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He  returned  back  to  Palanpur  on
29/12/06 and gave charge to SDPO Shri.
Chhabia on 30/12/06.

PW147 Shri. Bhailalbhai 
Jagjeevanbhai 
Patel

He  was  the  investigation  officer  in  C.R.
No.115/06.  He  made  seizure  of  the
clothes,  revolver,  cartridge  and  live
cartridge  produced  by  PSI  Shri.  Aashish
Pandya.   He  also  made  seizure  of  the
revolver, pistol, rifle and empty shell from
ASI  Narayansingh,  PC  Yudhvirsingh  and
PC Kartarsingh.   He visited the  place of
occurrence alongwith the FSL officer and
made seizure of the signal lamp of jeep.
He also  made seizure  of  the clothes  the
bullet in a plastic box found with Tulsiram
and  produced  by  HC  Shri.  Viraji.   He
recorded the statement of  the witnesses.
He also collected inquest panchanama and
PM report.  

PW 148 Shri.Ishwarbhai 
Maganbhai Desai 

He  was  the  supervising  officer  of  the
investigation of Tulsiram Prajapati which
was conducted by Dy.S.P. Shri. R.K. Patel.
He  also  filed  an  affidavit  on  4/5/2008
before the Hon'ble Supreme Court in the
writ petition.

PW 149 Shri. Shashi 
Bhushan 
Keshavprasad Shah

He was Sub-Inspector at ATS Ahmedabad.
He was working in Intersection Room.  He
was questioned by the investigator about
the letter dt. 27/12/06 sent by DIG (Intel)
GS Ahmedbaad Shri. A.K. Sharma to the
Vice  President  (Legal),  Hutch-Fascel
Limited  Ahmedabad  for  intersection  of
mobile No.9926876881 diverted to mobile
No.9825232540. He answered that he had
not come across such letter in his tenure.
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PW 150 Shri. Manjibhai 
Rajsangbhai 
Chaudhary

He  was  a  police  constable  working  on
wireless/VHF  operator  on  the  night  of
27/12/2006 to 28/12/2006. He received
wireless  message  about  the  escape  of
prisoner  from  Rajasthan  police  in
Ahmedabad-Udaipur  Express  near
Shamlaji  Railway  Station,  from  Railway
Police.  He circulated this message to all
police  stations.   He received message  in
the morning of 28/12/2006 that the SOG
PSI while on night round suffered injury
on his left hand in a firing made by the
prisoner when he tried to arrest him and
in  the  counter  firing  that  prisoner  died
and two persons with him fled away. He
communicated this  message to all  police
stations.  

PW 151 Shri. Jivanbharati 
Manabharati 
Goswami

On  28/12/2006,  he  was  on  duty  of
receiving phone calls  in  the office  of  SP
Palanpur.  He received phone call from SP
Shri. Vipul Agrawal that a prisoner escape
from police  custody  on  27/12/06 which
was communicated by SP Udaipur on fax
and  he  directed  to  instruct  SOG PSI  to
cooperate  Rajasthan  police.   He  also
received  message  of  SP  Shri.  Vipul
Agrawal that at the time of arrest of the
escape  prisoner  at  Ambaji,  there  was
exchange  of  firing  in  which  PSI  Pandya
suffered injury  on his  left  hand and the
person  to  be  arrested  died  and  two
persons with him fled away.  Both these
messages  were  noted  by  him  in  the
telephone  register  and  communicated  to
police.

PW 152 Samantsingh 
Harisingh Bodana

He  was  police  constable  on  night
patrolling  duty  of  27/12/2006  and
28/12/2006  alongwith  PSI  Nai  and  PC
Hitesh  Parmar.   He  saw  a  police  jeep
coming from Danta village which crossed
their jeep.  
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PW 153 Ranchhodbhai 
Nathubhai Nai

He was PSI at Ambaji Police Station.  On
the  night  intervening  27/12/2006  and
28/12/2006  he  was  discharging  night
patrolling  duty  alongwith  PC  Hitesh
Parmar and S.H. Bodana.  He did not see
any police vehicle in the night patrolling.
He  had  not  received  message  of
nakabandi.  In the morning of 28/12/06
he visited Civil Hospital on the call of PSO
Shri.  A.M.  Patel  and  was  informed  that
there occurred an encounter.  He learnt at
Hospital  that  there  was  an encounter  of
Tulsiram. 

PW 154 Arun Madhav 
Bhagavatula

He was Manager Legal and Nodal Officer
of Idea Cellular Limited at Hyderabad in
2006.  He gave the bills of 10 sim card of
mobile number in use of V.N. Transport of
Singraikonda in which one mobile phone
was  in  use  of  accused  No.23  Sriniwasa
Rao Ghattamaneni.

PW 155 Bhavik Arvind Joshi He  was  Nodal  Officer  of  Idea  Cellular
Company at  Ahmedabad.   He had given
the  CDR  of  the  mobile  sim  numbers
demanded  to  him  by  the  investigation
agency.  

PW 156 Naresh Narshi 
Bahukay
(Hostile)

He had given sim card of 9824778312 to
PSI Shri. Aashish Pandya who was using
it.  

PW 157 Ashok Dhanjibhai 
Rupapara

He  was  a  Divisional  Engineer  Mobile
Switch Room BSNL Ahmedabad. He had
given the copies of application form of the
mobile  sim  numbers  demanded  by  the
investigation agency.  

PW 158 Hinglajdan 
Sambhudan

He was Addl. S.P. Circle East at Udaipur.
He received from NHRC, New Delhi, the
complaint  of  Tulsiram  in  which  an
accusation of  assault  on him by the  jail
inmates  was  there.   He  forwarded  this
correspondence to Surajpol Police Station
for taking legal action.  He also received a
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letter from the District Magistrate Udaipur
about the assault on Tulsiram by prisoners
in jail. He also received information about
the  escape  of  Tulsiram  from  police
custody  during  journey  and  about  his
demise in a exchange of firing with police.

PW 159 Sudhir Trilokikumar
Joshi 

He was Dy.S.P.  Circle West  Udaipur.  He
arrested  Tulsiram  Prajapati  in  C.R.  No.
214/04 in November 2005 from Bhilwada.
He received message of escape of Tulsiram
from police custody.   He forwarded this
message  by  fax  to  SP  Palanpur  to
cooperate Rajasthan police for arrest.  He
also made communication with the Nodal
Officer  on  the  mobile  phone  number
found at the place of occurrence of escape.

PW 160 Ummed Singh S/o. 
Amar Singh

He was police constable in Surajpol Police
Station.  He  could  not  accompany  the
police escort of the prisoner Tulsiram and
Mohd.  Azam on  27/11/2006  as  he  was
dealing with other crime. 

PW 161 Baluram S/o. 
Bheraji

He  has  said  that  he  never  accompanied
police escorts team to take the prisoner to
Gujrat in 2006.

PW 162 Sanabhai Jivabhai 
Baranda

In  the  year  2006,  he  was  ASI  at
Himmatnagar  Outpost  on  the  report  of
escape of prisoner from police custody in
the  train  journey  on  27/12/2006,  he
accompanied PI Shri. Jadhav to Shamlaji
to see the place of occurrence and in his
presence  the  mobile  phone  which  was
found  on  the  place  of  occurrence  was
seized.

PW 163 Baluji Hitaji Solanki He made examination of the dead body of
Tulsiram  at  Civil  Hospital  Ambaji  and
prepared  inquest  panchanama  reflecting
the details of injury.

PW 164 Dr. Manishbhai 
Amraji Suvera

He was  medical  officer  in  Civil  Hospital
Himmatnagar.  He  examined  the  eyes  of
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the patient Yudhvirsingh and Kartarsingh
and  found  no  foreign  material  in  their
eyes.  

PW 165 Govindji Babuji 
Vaghela

He  was  Scientific  Officer  in  Ballistic
Division at FSL Ahmedabad. He examined
the cartridge and the weapons seized and
referred during investigation and gave his
report.   He  also  examined  the  peace  of
plywood and tube-light of  railway coach
and gave his report.  

PW 166 Amabalal 
Sendabhai Prajapati

He  was  a  Scientific  Officer  working  in
Ballistic  Division  at  FSL  Gandhinagar  in
2007.  He examined the bullet cartridge
with  the  revolver  and  found  the
characteristic  feature  of  firing  pin  mark
similar and gave his report. 

PW 167 Revansiddh 
Bhagwan Bhosale 
(R.B. Bhosale)

He  was  an  Government  examiner  of
document.  He  compare  the  admitted
signature  of  Tulsiram with  his  signature
appearing on the signed blank papers and
gave his report.   

PW 168 Shri. Jasvindar 
Singh, S/o. Gurdas 
Singh
(Hostile)

He  was  a  Head  Constable  in  CRPF
Hyderabad  having  duty  to  supervise  the
guards working on the gate of CRPF. He
was examined to  prove the entry of  the
vehicles appearing him the In-Out register
of gate No.3 of CRPF.  

PW 169 Sylvestor Daniel, 
S/o. Satish Herold
(Hostile)

He was jail inmate of Tulsiram at Central
Jail  Udaipur.  He  heard  the  story  of
abduction and killing of Sohrabuddin and
Kausarbi from Tulsiram and apprehension
of  danger  to  the  life  of  Tulsiram  from
police.  

PW 170 Fateh Singh Kishore
Singh 

He  had produced the  roznamcha  of  the
period from July 2006 to December 2006
maintained  by  Reserve  Police  Line
showing providing of police escort to the
prisoners.  He  had  also  produced  the
railway warrant.
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PW 171 Rasiklal 
Narayanbhai Guna

He is the examiner of the document.  He
had  examined  the  specimen  of  accused
no.6 and accused no.13 with the signature
and writing found on the log book (Art.E)
and gave his opinion.  

PW 172 Shri Bhura Lal S/o 
Shri Bhaggaji

He  was  a  constable  in  the  Arms  and
Ammunition  Section  of  Reserve  Police
Line Udaipur.  He produced the register of
issue of arms and ammunition Art.W and
made  statement  about  the  issue  of
revolver  and  12  rounds  to  ASI
Narayansingh on 25/12/2006. 

PW 173 Shri Kishan Singh 
Solanki S/o Shri 
Udaya Singh

He is a witness examined on the record of
leave  obtained  for  five  days  from
30/12/2006  by  ASI  Narayansingh,  PC
Kartarsingh, PC Yudveersingh. 

PW 174 Kundan Lalchand 
Prajapati 

He  is  nephew of  Tulsiram Prajapati.  He
was meeting Tulsi in Central Jail Udaipur
where  he  was  detained  in  Hamid  Lala
murder case.  He was also meeting Tulsi
at  Udaipur  Court  and  Ujjain  Court.
Mother of Tulsi by name Narmadabai was
also  meeting  Tulsi.   Once  he  and  his
friend Vimal Srivas was taken in custody
by  Udaipur  police  and  were  kept  in
Bhopalpura  PS,  Surajpol  PS,  Sarala  PS,
Iswal PS, for about 25 days.  Crime under
NDPS Act was registered against them at
Salumbar  PS  on  the  acquisition  that
brown sugar was recovered from him and
Afim was recovered from Vimal.  On day
of their arrest they met Tulsi at Udaipur
Court and were informed by him that he
will  be  taken  to  Ahmedabad  and  has
asked  to  board  train.   They  went  to
Udaipur Railway Station where they were
arrested at the railway ticket counter by
police of Udaipur.  They were detained for
20-25  days  and  were  assaulted.   They
were told by police that they have to end
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life of Tulsi but they become obstacle in
their way.  S.P. Udaipur said that they will
be  killed  alongwith  Tulsi.   Yudhveer
Singh,  Kartrar  Singh,  Abdul  Rehman,
Narayan Singh and other police assaulted
him in Iswal Police Chowky.  They were
sent to Central Jail where they met Tulsi
and  told  him  that  they  were  beaten  by
police and police is planning to him Tulsi.
Tulsi told them that he cannot be killed by
police  as  he  has  placed  his  written
grievance  to  various  authorities  and has
also  requested  to  take  him in  handcuffs
and leg-cuffs.  On a question to Tulsi as to
why police wanted to kill him, he replied
that  he  is  a  witness  in  the  frome  to
Sohrabuddin fake encounter and that he
himself and Sohrabuddin were involved in
Hamid  Lala  murder  and  due  to
involvement of Sohrabuddin police killed
him in fake encounter in his presence and
his  wife  Kausarbi  was  also  killed  in  his
presence  and therefore  police  wanted to
kill him. Udaipur police had taken custody
of Mohd. Azam in same crime.  On 25th  or
26th December, 2006 Tulsi left was taken
to Ahmedabad.  He warned Tulsi that he
will  be killed by police but Tulsi  replied
that he cannot be killed as he has given
his  written  complaint  to  various
authorities.   Before  taking  Tulsi  to
Ahmedabad  he  met  in  the  evening  and
said that he may be killed and if he does
not  turned  up  then  I  shall  be  careful.
Tulsi was killed in fake encounter.  

PW 175 Nikunj Narharibhai 
Brahmabhatt

He  was  Scientific  Officer  in  FSL
Ahmedabad.   He examined the  personal
belongings of deceased Sohrabuddin and
gave his report of observation of the blood
found  on  some  belongings.  He  also
examined the viscera and gave report.  

Bar & Bench (www.barandbench.com)



                              :  89  :                 Judgment in Sessions Case Nos.       
                                                                     177/13, 178/13, 577/13, 312/14      

PW 176 Dr. Rajendra Singh He  was  Director  CFSL,  CBI,  New Delhi.
He alongwith the team of experts visited
the place of  occurrence  of  Tulsiram and
reconstructed the said place on the night
of  15th and  16th June,  2012  and  on  its
basis  answered  the  questions  framed by
the  investigators  on  the  story  of
encounter.  

PW 177 Shri. Naginbhai 
Kalidas Barot

He  conducted  investigation  of  C.R.  No.
5/05 . 

PW 178 Shri. Shankar 
Shamal Giri 

He  conducted  investigation  of  C.R.  No.
4/S/2010 and 3/S/2011 registered by CBI
for further investigation.

PW 179 Shri. Arvind Dadaji 
More 

He  conducted  investigation  of  C.R.  No.
4/S/2010 and 3/S/2011 registered by CBI
for further investigation. 

PW 180 Shri. Navinchandra 
Ramanlal Soni

He  conducted  investigation  of  C.R.  No.
4/S/2010 and 3/S/2011 registered by CBI
for further investigation. 

PW 181 Shri. Nayamuddin 
Anvaruddin Shaikh

He  is  brother  of  deceased  Sohrabuddin.
He has made statement on the abduction
and  killing  of  Sohrabuddin  and
disappearance of Kausarbi. 

PW 182 Shri. Gambhirsinh 
Bhavsinh Padheria

He  conducted  investigation  of  C.R.  No.
5/05 . 

PW 183 Shri. Hayatkhan 
Rahimatkhan 
Baloch 

He  conducted  investigation  of  C.R.  No.
5/05 . 

PW 184 Shri. Nirmalsingh 
Raju s/o. Sevasingh 

He  conducted  investigation  of  C.R.  No.
4/S/2010 and 3/S/2011 registered by CBI
for further investigation. 

PW 185 Shri. S. Venugopal He  conducted  investigation  of  C.R.  No.
4/S/2010 and 3/S/2011 registered by CBI
for further investigation. 

PW 186 Shri. Vishwaskumar
Meena

He  conducted  investigation  of  C.R.  No.
4/S/2010 and 3/S/2011 registered by CBI
for further investigation. 
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PW 187 Shri. Binay Kumar He  conducted  investigation  of  C.R.  No.
4/S/2010 and 3/S/2011 registered by CBI
for further investigation. 

PW 188 Shri. Omprakash 
Barusingh Sharma 

He  conducted  investigation  of  C.R.  No.
5/05 . 

PW 189 Shri. Ajay 
Shyamsunder 
Shukla

He  conducted  investigation  of  C.R.  No.
5/05 . 

PW 190 Shri. 
Jagdishchandra 
Ranchodbhai Desai

Witness on the investigation conducted by
Dy. S.P. M.L. Parmar, ATS Ahmedabad. 

PW 191 Shri. Diwansingh 
Dagar  

He  conducted  investigation  of  C.R.  No.
4/S/2010 and 3/S/2011 registered by CBI
for further investigation. 

PW 192 Shri. Ranchodbhai 
Hamirbhai Hadiya

He  conducted  investigation  of  C.R.  No.
5/05 . 

PW 193 Shri. Rajeev 
Chandola

He  conducted  investigation  of  C.R.  No.
4/S/2010 and 3/S/2011 registered by CBI
for further investigation. 

PW 194 Shri. Pramod 
Krishnarao 
Mudbhatkal 

He  registered  FIR  No.  4/S/2010  on  the
basis  of  the order in Writ  Petition (Cri.)
6/07. 

PW 195 Shri. Fanibhushan 
Karna 

He  registered  FIR  No.  3/S/2011  on  the
basis  of  the order in Writ  Petition (Cri.)
115/07

PW 196 Shri. Bhartendra 
Sharma

He  conducted  investigation  of  C.R.  No.
4/S/2010 and 3/S/2011 registered by CBI
for further investigation. 

PW 197 Shri. Arvindbhai 
Manubhai Patel

He  conducted  investigation  of  C.R.  No.
115/06. 

PW 198 Shri. Tribhuvan 
Kumerbhai Patel

He  conducted  investigation  of  C.R.  No.
5/05 . 

PW 199 Shri. Narshibhai 
Govindbhai 
Vaghasia

He  conducted  investigation  of  C.R.  No.
115/06 . 

PW 200 Shri. Josemohan 
s/o K.S. Xavier

He  conducted  investigation  of  C.R.  No.
4/S/2010 and 3/S/2011 registered by CBI
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for further investigation. 

PW 201 Shri Surendra 
Depawat 

He  conducted  investigation  of  C.R.  No.
4/S/2010 and 3/S/2011 registered by CBI
for further investigation. 

PW 202 Shri G. Kalaimani He  conducted  investigation  of  C.R.  No.
4/S/2010 and 3/S/2011 registered by CBI
for further investigation. 

PW 203 Shri Vasantbhai 
Laljibhai Solanki

He  conducted  investigation  of  C.R.  No.
5/05 by way of Inquiry No. 66/06. 

PW 204 Shri. Chauhan 
Mohabbatsinh s/o. 
Jethesinh

He was with Dy.S.P. Shri M.L. Parmar in
the investigation of 5/05. 

PW 205 Shri. Mahendrasinh 
Jorubha Zala

He was jail inmate of Tulsiram.  He heard
the story from Tulsiram. 

PW 206 Shri. Maulesh 
Bhanuprasad Joshi

He  conducted  investigation  of  C.R.  No.
5/05 . 

PW 207 Shri Mohd. Azam 
Khan

He was jail inmate of Tulsiram.  He heard
the story from Tulsiram. 

PW 208 Rubabuddin Shaikh 
s/o. Anwaruddin 
Shaikh

He  is  brother  of  deceased  Sohrabuddin.
He  stated  about  the  story  of  abduction
and  killing  of  Sohrabuddin  and
disappearance of Kausarbi what he heard
from other sources.

PW 209 Shri. Amitab Thakur Chief  Investigation  Officer  of  C.R.  No.
4/S/2010. 

PW 210 Shri. Sandeep 
Madhukarrao 
Tamgadge

Chief  Investigation  Officer  of  C.R.  No.
3/S/2010. 

8. Before  begin  with  the  evidence  laid  by  the  prosecution  it

necessitate  at  the  first  to  take  the  arguments  of  both  sides  and the

citations referred by them.  The Ld. Prosecutor Shri Raju submitted that

the report Exh. 1803 was lodged by the accused no. 7 Abdul Rehman.

Crime No. 5/05 was registered on this report.  Since the inception of

investigation the accused no. 7 did not raise plea denying the lodging of
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report.   This  report  was the foundation in  which the commission of

offence saw the light of the day.  The investigation got momentum on

the said report.  The statement of accused no. 7 was recorded in which

he had not whispered that this report was not lodged by him.  In the

course of investigation conducted by the CID Crime Gandhi Nagar and

CBI, SCB, Mumbai, the accused no.7 had not protested to the lodging of

report.  The evidence laid by the prosecution clearly established that it

was accused no. 7 who lodged the report.  The next submission of the

Ld.  Prosecutor  was  that  in  the  report  at  page  2 in  paragraph 2 the

motive of Sohrabuddin to kill some big leader of Gujarat and he was

doing  this  to  satisfy  the  ill  intention  of  Pakistan  based  Intelligence

Agency (ISI) and Lashkar-A-Toyeba against India.  According to him,

there is no material to show that how this information was received and

by whom was received.  He pointed out from the examination of the PW

106 PSI Khumsingh Hirasingh Panwar of Udaipur that on the letter Art.

X of  2005 in which antecedent  of  Sohrabuddin was questioned,  this

witness  replied  to  the  CBI  that  there  was  no  information  of  the

antecedent of Sohrabuddin received by the Intelligence Agency.  This

evidence falsify Report Exh. 1803 on the motive of Sohrabuddin.

9. The Ld. Prosecutor also submitted that in order to justify the

fake  encounter  of  Sohrabuddin  as  genuine,  the  accused  persons

conspired and planted railway ticket of Surat to Ahmedabad with the

dead body and the same was shown seized at the ATS Office and not in

the Civil Hospital in presence of the panch.  A false evidence about his

travel from Surat To Ahmedabad was created.  The Ld. Prosecutor also

submitted that the motorcycle GJ-1-AE-4211 was planted by Ajay Yadav

who was writer of the discharge accused no. 1 Shri D.G. Vanzara and a
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false story was prepared out of the conspiracy of these accused in the

investigation  of  C.R.  No.  5/05  that  Sohrabuddin  was  coming  to

Ahmedabad  on  the  said  motorcycle.   According  to  him  there  is  no

evidence collected by the Investigator in the crime of theft of motorcycle

that  this  motorcycle  was  stolen  by  someone  for  Sohrabuddin  or  by

Sohrabuddin. The Ld. Prosecutor also submitted that the revolver and

the cartridges were planted with Sohrabuddin by these accused out of

conspiracy  to  show  genuine  encounter.   According  to  him  the

information about the whereabouts of Sohrabuddin was obtained by the

discharged  accused  Shri  D.G.  Vanjara  and  Shri  Chudasama  from

Tulsiram  Prajapati,  an  associate  of  Sohrabuddin.   Thereafter  these

accused  persons  conspired  to  abduct  Sohrabuddin  who  was  at

Hyderabad and out of this conspiracy the discharged accused no. 2 S.P.

Shri  Rajkumar  Pandiyan  alongwith  accused  no.5  P.I.  N.H.  Dabhi,

accused  no.  10  Constable  Ajay  Parmar,  accused  no.  11  Constable

Santram Sharma and the  witnesses  PW 15  Nathubha  Jadeja  (Police

driver)  and  PW  30  Gurudayal  Choudhary  (Police  driver)  visited

Hyderabad.   On the  night  intervening  22/11/2005  and 23/11/2005

Sohrabuddin and Tulsiram were abducted from Luxury Bus of Sangita

Travel  and  Kausarbi  was  not  ready  to  leave  her  husband,  she  was

brought alongwith them in the Qualis and Tata Sumo to Ahmedabad.

According to him there is sufficient and satisfactory evidence on record

to prove their visit to Hyderabad, about their stay at Hyderabad and on

the abduction of these three persons from the bus.

10 The  Ld.  Prosecutor  also  submitted  that  Sohrabuddin  and

Kausarbi  were illegally  detained from 23/11/2005 to 26/11/2005 at

Disha Farm arranged by accused no.4 Dy. S.P. M.L. Parmar and they

Bar & Bench (www.barandbench.com)



                              :  94  :                 Judgment in Sessions Case Nos.       
                                                                     177/13, 178/13, 577/13, 312/14      

were kept  at  Disha Farm under  the supervision of  accused no.6 PSI

Balkrishna Choubey.  Tusliram was alighted from the vehicle at Balsad

and was  allowed  to  go  to  Bhilwada.   His  nephew PW 174  Kundan

Prajapati  has  stated  this  fact.   There  is  also  ample  evidence  of  the

owner, relative and manager of Disha Farm on the said detention.  The

Ld. Prosecutor submitted that on the night intervening 25/11/2005 and

26/11/2005  Sohrabuddin  was  brought  to  Narol-Vishala  Circle  by

accused no. 5, 6, 7, 8, 9, 10, 11 alongwith the discharged accused Shri

D.G. Vanjara,  Shri  Rajkumar Pandiyan, Shri  Dinesh M.N. and by the

service revolver of accused no. 5, 7, 8 and 9 the firing was made on

Sohrabuddin  and  he  suffered  bullet  injury.   The  cartridges  and  the

service revolver of accused nos. 5, 7, 8 and 9 were seized and these

service revolvers were functioning and the bullet found inside the body

of Sohrabuddin  matched with the cartridge of  the service revolve of

accused no. 5 and that was fired from this firearm, has been established

by the medical evidence and the report of  Ballestic Expert.  The Ld.

Prosecutor further submitted that Sohrabuddin in injured condition was

brought to Civil Hospital by accused nos. 5 and 6 in the Maruti Fronti

driven  by  PW  31  Bhailalbhai  Rathod  of  ATS  and  the  blood  of

Sohrabuddin was found on the rear seat of the car and that is blood

group 'B' of human reported by the Scientific Officer Shri Prajapati.  He

also made submission that in the six bottles of viscera the blood found

in one bottle was examined by the expert and that blood group was 'B'.

This circumstance shows that both blood group of these two samples are

similar and are of  human and was none else but Sohrabuddin.  The

witnesses PW 15 Nathubha Jadeja and PW 31 Bhailalbhai Rathod were

examined who were with the accused persons at the time of incident.  
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11. The  Ld.  Prosecutor  further  submitted  that  a  Court

Commissioner was to visit  Disha Farm on 26/11/2005 and therefore

Kausarbi  was  shifted  to  Arham  Farm  which  was  arranged  by  these

accused from accused no. 19 Shri Rajendra Jirawala.  Kausarbi was kept

at Arham Farm till 29/11/2005.  On the night intervening 29/11/2005

and 30/11/2005 Kausarbi's body was brought to the bed of a river at

Illol village at about 11 p.m.  Similarly, the fire wood was brought by

these  accused in  a  tempo,  which  was  unloaded and on  the  pyre  of

firewood the body of Kausarbi brought by accused no.6 and 13 in office

jeep was kept on the fire and she was set ablaze.  According to him

there is ample evidence on record to prove this killing.

12. Ld.  Prosecutor  also  submitted  that  Tulsiram  was  the  eye

witness to the abduction of Sohrabuddin and Kausarbi and their killing

at the hands of ATS Gujarat and STF Rajasthan and therefore both State

Police aimed to kill Tulsiram.  Tulsiram was an absconded accused in

Hamidlala murder case at Udaipur.  He was also required in the firing

made  by  him  at  the  office  of  Popular  Builder  at  Navrangpura

Ahmedabad.  He was arrested on 26/11/2005 from Bhilwada and was

illegally detained for three days by Udaipur Police.  On 29/11/2005 he

was produced before the Magistrate in the crime of Hamid Lala Murder

case.  He told his advocate PW 72 Salim Khan that he was arrested on

26/11/2005 but was produced on 29/11/2005.  He also narrated the

story of abduction and killing of Sohrabuddin and Kausarbi and said to

his  advocate  that  he  apprehend danger  to  his  life  from Gujarat  and

Rajasthan Police.  There is ample evidence on record to prove this fact.
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13. The  Ld.  Prosecutor  further  submitted  that  attempts  were

made  to  show  that  Tulsiram  escaped  from  police  custody  on  his

production  to  Ahmedabad  Court  and  in  that  team  of  police  escort

accused  no.26,  27  and  29  were  members.   Ultimately  on  his  last

production at Ahmedabad Court on 26/12/2006 he was not with the

police escort accused no. 26, 27 and 29.  He was taken to Palanpur and

was killed in a fake encounter on the road Chhapri Village, 3 kms away

from Ambaji.  A false story was prepared by accused no. 25, 26, 27, 29,

30 to 34 that Tulsiram escaped from the custody of police guards on

train journey from Ahmedabad to Udaipur and when he was found near

Chhapri village by these accused in night patrolling, Tulsiram attempted

to run away and made firing upon police and in counter firing in self

defence  he  was  killed.   To  justify  this  fake  encounter  as  genuine,

accused no. 25 fired by his firearm by right  hand to his left hand upper

arm and created self inflicted injury.  There is ample evidence of the

witnesses  and  the  document  to  prove  this  fact.   There  is  chain  of

circumstances  successfully  established  to  infer  conspiracy  of  these

accused.

14. The  Ld.  Prosecutor  made  submission  that  some  witnesses

turned hostile, however, the entire evidence of prosecution cannot be

discarded  on  this  ground.   Merely  because  discrepancies  and

contradictions in evidence of some or all of witnesses does not mean

that entire evidence of prosecution to be discarded.  He made reference

of the case of  Sohrab and Others  V/s the State of Madhya Pradesh

[1972 SC 254], paragraph no. 7 of this ruling is material which reads

as under :
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“It  appears  to  us  that  merely  because  there  have
been discrepancies and contradictions in the evidence
of some or all of the witnesses does not mean that
the  entire  evidence  of  the  prosecution  has  to  be
discarded.   It  is  only  after  exercising  caution  and
care and sifting the evidence to separate the truth
from  untruth,  exaggeration,  embellishments  and
improvement, the Court comes to the conclusion that
what  can  be  accepted  implicates  the  appellants  it
will convict them.” 

15. The  Ld.  Prosecutor  also  canvased  that  the  evidence  of  a

prosecution  witness  cannot  be  rejected  in  toto  merely  because

prosecution chose to treat him as hostile and cross examined him.  For

this submission he made reference of the case of  C. Muniappan and

Others V/s State of Tamilnadu [2010 SC 655], paragraph 69 of this

citation is material which reads thus :

“Hostile Witness :

69.  It is settled legal proposition that the evidence of
a  prosecution  witness  cannot  be  rejected  in  toto
merely beause the prosecution chose to treat him as
hostile and cross examine him.  The evidence of such
witnesses cannot be treated as effaced or washed off
the record altogether but the same can be accepted
to  the  extent  that  their  version  is  found  to  be
dependable  on  a  careful  scrutiny  thereof  (vide
Bhagwan  Singh  V.  The  State  of  Haryana
MANU/SC/0093/1975   :  AIR  1976  SC  202;
Rabindra  Kumar  Dey  V.  State  of  Orissa
MANU/SC/0176/1976;  AIR  1977  SC  170;
Syad  Akbar  V.  State  of  Karnataka
MANU/SC/0275/1979  :  AIR  1979  SC  1848  and
Khujji  @ Surendra Tiwari V. State of Madhya
Pradesh MANU/SC/0418/1991  :  AIR  1991  SC
1853).”
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16. As against this the Ld. Sr. Counsel Shri Raju for accused nos. 4

and 5 submitted that in the Indian Criminal Jurisprudence, the accused

is  placed in  a  somewhat  advantageous  position than under  different

jurisprudence  of  some  of  the  countries  in  the  world.   The  criminal

justice administration system in India places human rights and dignity

for human rights at a much higher pedestal.  In our jurisprudence an

accused  is  presumed  to  be  innocent  till  proved  guilty,  the  alleged

accused is entitled to fairness and true investigation and fair trial and

the  prosecution is  expected to  play  balanced role  in the  trial  of  the

crime.   The  investigation  should  be  judicious,  fair,  transparent  and

expeditious to ensure compliance with the basic rule of law.  These are

the  fundamental  canons  of  our  criminal  jurisprudence  and  they  are

quite  in  conformity  with  the  constitutional  mandate  contained  in

Articles 20 and 21 of the Constitution of India.  He made reference of

the case of  Krishna Janardhan Bhatt [(2008)4 SCC 54] [para 44],

Noor Aga V/s State of Punjab [(2008)16 SCC 417] [para 33].

17. The  Ld.  Sr.  Counsel  Shri  Raju  further  submited  that  the

prosecution case has to stand on its own legs and cannot take support

from the weakness of the case of defence.  Unless, the offence of the

accused is  established beyond reasonable doubt on the basis  of  legal

evidence and material on record, he cannot be convicted for an offence

on the basis of the suspicion against him and on strong moral belief.  He

made reference of  the case of  Narendra Kumar V/s State [NCT of

Delhi] [(2012)7 SCC 171] at page 180.  Para 29 ad 30 of this citation

are material which read thus :

“However, even in a case of rape, the onus is always
on  the  prosecution  to  prove,  affirmatively  each
ingredient  of  the  offence  it  seeks  to  establish  and
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such onus never shifts.  It is no part of the duty of
the defence to explain as to how and why in a rape
case  the  victim  and  other  witnesses  have  falsely
implicated the accused.  The prosecution case has to
stand on its own legs and cannot take support from
the weakness of the case of defence.  However great
the  suspicion  against  the  accused  and  however
strong the moral belief and conviction of the court,
unless  the  offence  of  the  accused  is  established
beyond  reasonable  doubt  on  the  basis  of  legal
evidence and material on the record, he cannot be
convicted  for  an  offence.   There  is  an  initial
presumption  of  innocence  of  the  accused  and  the
prosecution has to bring home the offence against
the  accused  by  reliable  evidence.   The  accused  is
entitled  to  the  benefit  of  every  reasonable  doubt.
(vide  Tukaram Vs.  State  of  Maharashtra  and
Uday Vs. State of Karnataka).

The  prosecution  has  to  prove  its  case
beyond reasonable doubt and cannot take support
from the  weakness  of  the  case  of  defence.   There
must  be  proper  legal  evidence  and  material  on
record to record the conviction of the accused.  The
conviction  can  be  based  on  sole  testimony  of  the
prosecutrix  provided  it  lends  assurance  of  her
testimony.  However, in case the court has reason
not to accept the version of  the prosecutrix on its
face value, it may look for corroboration.  In case
the  evidence  is  read  in  its  totality  and  the  story
projected  by  the  prosecutrix  is  found  to  be
improbable, the prosecutrix's case becomes liable to
be rejected”.  

18. The Ld. Sr. Counsel also canvased before me that in order to

prove  criminal  conspiracy  there  must  be  evidence  direct  or

circumstantial  to show that there was an agreement between two or

more persons to commit an offence.  There must be a meeting of minds

resulting in ultimate decision taken by the conspirators regarding the
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commission of an offence and where the factum of conspiracy is sought

to be inferred from circumstances, the prosecution has to show that the

circumstances give rise  to a  conclusive or  irresistible  inference of  an

agreement between two or more persons to commit an offence.  The

circumstances in a case when taken together on their face value, should

indicate  the  meeting  of  the  minds  between  the  conspirators  for  the

intended  object  of  committing  an  illegal  act  or  an  act  which  is  not

illegal,  by  illegal  means.   According  to  him there  is  no  evidence  of

prosecution  direct  or  circumstantial  to  show  that  there  was  an

agreement between these accused to commit an offence.  There is also

no  evidence  that  there  was  meeting  of  minds  resulting  in  ultimate

decision taken by these accused regarding commission of an offence.  A

few bits  here  and  a  few bits  there  on  which  the  prosecution  relies

cannot be held to be adequate for connecting the accused persons with

the commission of crime of criminal conspiracy.  There is no evidence

that all means adopted and illegal acts done were done by these accused

in furtherance of the object of conspiracy hatched.  No circumstances

are shown for drawing an inference that the conspiracy hatched was

prior in time than the actual commission of offence in furtherance of the

alleged conspiracy.  Reference is made to the case of  State of Kerala

V/s P. Sugathan and Another with P. Sugathan V/s State of Kerala

[(2000)8 SCC 203] page 211. Paragraph 12 of this citation is material

on the principal of law which reads thus :

“We are aware of the fact that direct independent
evidence  of  criminal  conspiracy  is  generally  not
available and its existence is a matter of inference.
The  inferences  are  normally  deduced  from acts  of
parties  in  pursuance  of  a  purpose  in  common
between the conspirators.  This Court in V.C. Shukla
Vs. State (Delhi Admn.)' held that to prove criminal
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conspiracy  there  must  be  evidence  direct  or
circumstantial to show that there was an agreement
between two or more persons to commit an offence.
There  must  be  a  meeting  of  minds  resulting  in
ultimate  decision  taken  by  the  conspirators
regarding the commission of an offence and where
the  factum of  conspiracy  is  sought  to  be  inferred
from  circumstances,  the  prosecution  has  to  show
that the circumstances give rise to a conclusive or
irresistible inference of an agreement between two or
more persons to commit an offence.  As in all other
criminal offences, the prosecution has to discharge
its  onus  of  proving  the  case  against  the  accused
beyond  reasonable  doubt.  The  circumstances  in  a
case, when taken together on their face value, should
indicate  the  meeting  of  the  minds  between  the
conspirators  for  the intended object  of  committing
an illegal act or an act which is not illegal, by illegal
means.   A  few bits  here  and a  few  bits  there  on
which  the  prosecution relies  cannot  be  held  to  be
adequate  for  connecting  the  accused  with  the
commission of the crime of criminal conspiracy.  It
has to be shown that all means adopted and illegal
acts  done  were  in  furtherance  of  the  object  of
conspiracy hatched.  The circumstances relied for the
purposes of drawing an inference should be prior in
time than the actual  commission of  the offence in
furtherance of the alleged conspiracy”.  

Reference is also made to the case of State of Karnataka V/s

L.  Muniswamy  and  Others  [(1977)  2  SCC  699] at  page  703.

Paragraph 8 is material which reads as under : 

“Let  us  then  turn  to  the  facts  of  the  case  to  see
whether the High Court was justified in holding that
the proceedings against the respondents ought to be
quashed in order to prevent abuse of the process of
the court and in order to secure the ends of justice.
We asked the State counsel time and again to point
out any data or material on the basis of which a
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reasonable  likelihood  of  the  respondents  being
convicted  of  any  offence  in  connection  with  the
attempted  murder  of  the  complainant  could  be
predicated.  A few bits here and a few bits there on
which the prosecution proposes to rely are woefully
inadequate for connecting the respondents with the
crime, howsoever skilfully one may attempt to weave
those  bits  into  a  presentable  whole.   There  is  no
material on the record on which any tribunal could
reasonably convict  the respondents for any offence
connected with the assault on the complainant.  It is
undisputed that the respondents were nowhere near
the scene of offence at the time of the assault.  What
is alleged against them is that they had conspired to
commit that assault.  This, we think, is one of those
cases in which a charge of conspiracy is hit upon for
the mere reason that evidence of direct involvement
of  the  accused  is  lacking.   We  have  been  taken
through the statements recorded by the police during
the course of investigation and the other material.
The worst that can be said against the respondents
on the basis thereof is that they used to meet one
another frequently after the dismissal of accused 1
and prior to the commission of the assault on the
complainant.  Why they met, what they said, and
whether  they  held  any  deliberations  at  all,  are
matters on which no witness has said a word.  In the
circumstances, it would be a sheer waste of public
time  and  money  to  permit  the  proceedings  to
continue against the respondents.  The High Court
was therefore justified in holding that for meeting
the  ends  of  justice  the  proceedings  against  the
respondents ought to be quashed”.  

19. The Ld.  Sr.  Counsel  also argued that  the prosecution must

stand  or  fall  on  its  own  feet.   It  cannot  draw  support  from  the

weaknesses  of  the  case  of  the  accused,  if  it  has  not  proved its  case

beyond reasonable doubt.  For this purpose reference was made to the

case  of  Sunil  Kundu  and  Another  V/s  State  of  Jharkhand  with
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Criminal  Appeal  No.  1419/08  of  Hiralal  Yadav  V/s  State  of

Jharkhand with Criminal Appeal No. 1512/09 of Nageshwar Prasad

Sah V/s State of Jharkhand [(2013)4 SCC 422] at page 433 and 434.

Para 28 and 29 of this citation reads as under :

“It  was  argued  that  the  accused  were  absconding
and, therefore, adverse inference needs to be drawn
against them.  It is well settled that absconding by
itself does not prove the guilt of a person.  A person
may run away due to fear of  false implication or
arrest.  (See Sk. Yusuf Vs. State of W.B.)  It is also
true that the plea of alibi taken by the accused has
failed.   The  defence  witnesses  examined  by  them
have  been disbelieved.   It  was  urged  that  adverse
inference should be drawn from this.  We reject this
submission.   When the  prosecution  is  not  able  to
prove  its  case  beyond  reasonable  doubt  it  cannot
take advantage of the fact that the accused have not
been  able  to  probabilise  their  defence.   It  is  well
settled that the prosecution must stand or fall on its
own feet.  It cannot draw support from the weakness
of the case of the accused, if  it  has not proved its
case beyond reasonable doubt.  

We began by commenting on the unhappy
conduct of the investigating agency.  We conclude by
reaffirming our view.  We are distressed at the way
in which the investigation of this case was carried
out.  It is true that acquitting the accused merely on
the  ground  of  lapses  or  irregularities  in  the
investigation  of  a  case  would  amount  to  putting
premium  on  the  deprecable  conduct  of  an
incompetent investigating agency at the cost of the
victims which may lead to encouraging perpetrators
of crimes.  This Court has laid down that the lapses
or irregularities in the investigation could be ignored
subject  to  a  rider.   They  can  be  ignored  only  if
despite their existence, the evidence on record bears
out the case of the prosecution and the evidence is of
sterling quality.  If the lapses or irregularities do not
go to the root of the matter, if they do not dislodge
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the substratum of the prosecution case, they can be
ignored.  In this  case,  the lapses are very serious.
PW-5  Jaldhari  Yadav  is  a  pancha  to  the  seizure
panchanama  under  which  weapons  and  other
articles  were seized  from the  scene of  offence  and
also  to  the  inquest  panchanama.   Independent
panchas have not been examined.  The investigating
officer  has  stated  in  his  evidence  that  the  seized
articles  were  not  sent  to  the  court  alongwith  the
charge-sheet. They were kept in the malkhana of the
police  station.   He  has  admitted  that  the  seized
articles  were  not  sent  to  the  forensic  science
laboratory.  No explanation is offered by him about
the  missing  sanha  entries.   His  evidence  on  that
aspect is evasive.  Clothes of the deceased were not
sent  to  the  forensic  science  laboratory.   The
investigating officer admitted that no seizure list of
the clothes of the deceased was made.  Blood group
of  the  deceased  was  not  ascertained.   No  link  is
established between the blood found on the seized
articles and the blood of the deceased.  It is difficult
to make allowance for such gross lapses. Besides, the
evidence of eyewitnesses does not inspire confidence.
Undoubtedly, a grave suspicion is created about the
involvement of the accused in the offence of murder.
It  is  well  settled  that  suspicion,  however  strong,
cannot  take  the  place  of  proof.   In  such  a  case,
benefit  of  doubt  must  go  to  the  accused.   In  the
circumstances, we quash and set aside the impugned
judgment and order.  The appellant-accused are in
jail.  We direct that the appellants A-1 Sunil Kundu,
A-2 Bablu Kundu, A-3 Nageshwar Prasad Sah and
A-4  Hira  Lal  Yadav  be  released  forthwith  unless
otherwise required in any other case”.  

On  the  basis  of  this  citation  the  Ld.  Sr.  Counsel  made

submission that no link is established between the blood found on the

rear seat of Maruti Fronti and the blood of the deceased.  According to

him there is no evidence to show that this Maruti Fronti was used to
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carry the injured Sohrabuddin to Civil Hospital by accused no. 5 and 6.

The  eye  witnesses  PW 15  Nathubha  Jadeja  and  PW  31  Bhailalbhai

Rathod who were  accomplice,  have  not  supported  prosecution in  as

much  as  they  have  denied  their  presence  with  the  office  vehicle  at

Narol-Vishala Circle where the alleged incident occurred.  It is also not

established by convincing evidence that the service revolver seized from

ATS Office  by  the  investigator  Shri  G.B.  Padheriya,  CID Crime,  was

issued to accused no. 5 and was with him on 26/11/2005.  Shri G.B.

Padheriya in his evidence said that on the information received from the

ATS Office, he believed the seized service revolver was with accused

no.5 on 26/11/2005.   The witness  from whom service revolver  was

collected has not said that this service revolver was issued by him to the

accused no. 5 on or before 26/11/2005.  Therefore,  the evidence of

prosecution does not inspire confidence.  A grave suspicious is created

about the involvement of the accused no. 5.  

20. The Ld. Sr. Counsel argued that the golden thread which runs

through the web of the administration of justice in criminal cases is that

if  two views are  possible  on the  evidence  adduced in  the  case,  one

pointing to the guilt of the accused and the other to his innocence, the

view which is favourbale to the accused be adopted.  Before person is

convicted  entirely  on  circumstantial  evidence,  the  Court  must  be

satisfied  not  only  that  those  circumstances  were  consistent  which  is

having committed the act, but also that the facts were such, so as to be

inconsistent with any other rational conclusion other than the one that

the accused is  the guilty person.   He made reference of  the case of

Rajkumar Singh @ Raju @ Batya V/s State of Rajasthan [(2013)5

SCC 722] at page 732, para 22 and 23.  It reads thus :
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“In Kali Ram Vs. State of H.P. [(1973)2 SCC 808]
this Court observed as under : (SCC p.820, para 25)
25. Another golden thread which runs through the
web of the administration of justice in criminal cases
is  that  if  two  views  are  possible  on  the  evidence
adduced in the case, one pointing to the guilt of the
accused  and  the  other  to  his  innocence,  the  view
which  is  favourable  to  the  accused  should  be
adopted.  This principle has a special relevance in
cases wherein the guilt of the accused is sought to be
established by circumstantial evidence.

In Hodge, In re'' the Court held that before
a  person  is  convicted  entirely  on  circumstantial
evidence, the court must be satisfied not only that
those circumstances were consistent with his having
committed the act, but also that the facts were such,
so  as  to  be  inconsistent  with  any  other  rational
conclusion other than the one that the accused is the
guilty person”.

The Learned Counsel also made reference of the citation in

the case of  Rishipal Vs. State of Uttarakhand [(2013) 12 SCC 551]

page 560 and 562, para 19 and 28.  It reads thus : 

“It is true that the tell-tale circumstances proved on
the  basis  of  the  evidence  on record  give  rise  to  a
suspicion  against  the  appellant  but  suspicion
howsoever strong is not enough to justify conviction
of the appellant for murder.  The trial court has, in
our opinion, proceeded more on the basis that the
appellant  may have  murdered  the  deceased  Abdul
Mabood.  In doing so the trial court overlooked the
fact  that  there  is  a  long  distance  between  “may
have”  and  “must  have”  which  distance  must  be
traversed  by  the  prosecution  by  producing  cogent
and  reliable  evidence.   No  scuh  evidence  is
unfortunately forthcoming in the instant case.  The
legal position on the subject is well settled and does
not  require  any reiteration.   The decisions  of  this
Court  have  on numerous  occasions  laid  down the
requirements that must be satisfied in cases resting
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on circumstantial evidence.  The essence of the said
requirement  is  that  not  only  should  the
circumstances  sought  to  be  proved  against  the
accused  be  established  beyond a  reasonable  doubt
but also that such circumstances form so complete a
chain as leaves no option for the court except to hold
that the accused is guilty of the offences with which
he is charged.  The disappearance of deceased Abdul
Mabood  in  the  present  case  is  not  explainable  as
sought  to  be  argued  before  us  by  the  prosecution
only on the hypothesis that the appellant killed him
near some canal in a manner that is not know or
that the appellant disposed of his body in a fashion
about which the prosecution has no evidence except
a wild guess that the body may have been dumped
into a canal from which it was never recovered.
Suffice  it  to  say  that  even  if  we  take  the  most
charitable liberal view in favour of the prosecution,
all that we get is a suspicion against the appellant
and no more.   The  High  Court  was  in  that  view
justified in setting aside the order passed by the trial
court and acquitting the appellant of the offence of
murder under Section 302 IPC.  The order passed by
the High Court deserves to be affirmed giving to the
appellant  the  benefit  of  doubt.   We  accordingly
dismiss  the  appeal  filed  by  the  appellant  and
discharge the notice of show-cause issued to him”.  

21. The Ld. Sr. Counsel further argued that the  role  of  accused

no.4 Shri M.L. Parmar, as said by prosecution was that he secured Disha

Farm and assisted the other accused to detain there Sohrabuddin and

Kausarbi.  According to him the witnesses examined on the said subject

turned hostile.  The owner, the manager and the relative of owner have

denied the prosecution case.  Therefore, there is no evidence to establish

the  fact  that  the  accused  no.  4  secured  Disha  Farm  and  detained

Sohrabuddin and Kausarbi.  Another accusation against accused no. 4
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was that he had intentionally made false investigation and submitted

abated  summery  and  thereby  was  a  conspirator  in  the  conspiracy.

According to him PSO Ravindra Makwana at ATS Ahmedabad received

report  from  the  messenger  of  discharged  accused  S.P.  Rajkumar

Pandiyan and registered Crime No. 5/05 and investigation was handed

over to the accused no. 4.  Giving up of investigation of Crime No. 5/05

to the accused no. 4 does not establish criminal conspiracy.  There is no

material to show that the accused no.4 played any role in the illegal

detention  and killing  of  Sohrabuddin.  Accused  no.4  gave  Muddemal

Articles to PW 37 Jilubha Waghela to prepare muddemal receipt.  He

called the Executive Magistrate and collected the Inquest Panchnama

prepared by him.  He prepared nine panchnama which were relied upon

by  prosecution.   Filing  of  abated  summery  on  the  basis  of  material

collected  during  invetigation  does  not  establish  part  of  conspiracy.

Summery was accepted by Magistrate on 01/02/2007.  In absence of

any  material  on  the  abduction  illegal  detention  and  killing  of

Sohrabuddin  and  Kausarbi,  absence  of  knowledge  attributed  to  the

accused no. 4 does not establish part of conspiracy.

22. On behalf of accused no. 6 PSI Balkrishna Choubey, the :Ld.

Advocate  Shri  Shukla  submitted  that  the  allegation  of  prosecution

against accused no.6 are that he had a conscious hand in the detention

of  Sohrabuddin  and  Kausarbi  at  Disha  Farm  and  Arham  Farm.

According to him none of the prosecution witness said that he had seen

Sohrabuddin and kausarbi detained in Disha Farm and Arham Farm and

their detention was supervised by accused no. 6.  The witnesses PW 15

Nathubha Jadeja, PW 31 Bhailalbhai Rathod have also not supported

prosecution.  No incriminating material was found at Disha Farm and
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Arham Farm during inspection and search conducted by the Investion

Officer Shri G.B. Padheriya in presence of the panch PW 47 Bhikabhai

Patel,  PW 48 Bhadresh Patel  and PW 49 Haresh Jani.   It  is  also an

accusation against accused no. 6 that he brought Sohrabuddin to Narol

Vishala Circle where all the accused in furtherence of their conspiracy

killed  Sohrabuddin.   There  is  no  evidence  to  support  the  said

allegations.   Another  charge  against  accused  no.  6  was  that  he

alongwith the accused PSI Chauhan and PSI Rathod arranged firewood

by transporting them to Illol Village at the bed of river and he brought

the dead body of Kausarbi there in the office jeep on which the driver

was PW 38 Lakubha Chudasama and the dead body was put on fire and

was set ablaze and he took part to collect the ashes in gunny bag and to

wash the place  of  funeral  by river  water  and to  throw the  ashes in

Narmada river by using office jeep.  There is no material evidence to

prove the allegations.

23. On behalf of accused no. 7 PSI Abdul Rehman of Udaipur, the

Ld.  Advocate  Shri  Wahab  Khan  argued  that  there  is  no  case  of

prosecution against accused no. 7 that he was involved in the abduction

of  Sohrabuddin,  Kausarbi  and  Tulsiram.   It  is  also  not  the  case  of

prosecution that accused no. 7 played any role in the alleged killing and

setting ablaze of Kausarbi.  The only allegations against him are that he

was  a  conspirator  in  the  conspiracy  to  kill  Sohrabuddin  in  stage-

managed encounter and was cheesing Tulsiram for an opportunity to

kill  him.   According  to  the  Ld.  Advocate  the  case  is  based  on

circumstantial  evidence.  In his submission the five golden principles

laid  down  by  Hon'ble  Supreme  Court  in  the  case  of  Sharad

Birdhichand Sarda V/s State of  Maharashtra [(1984)4 SCC 116],
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must be fulfilled before a case against an accused can be said to be fully

established.   These  principals  are  in  paragraph  153  which  reads  as

under :

“A close analysis of this  decision would show that
the following conditions  must  be  fulfilled before  a
case  against  an  accused  can  be  said  to  be  fully
established :
(1) The  circumstances  from  which  the
conclusion of  guilt  is  to  be  drawn should be fully
established.

It  may  be  noted  here  that  this  Court
indicated that the circumstances concerned 'must or
should' and not 'may be' established.  There is not
only a grammatical but a legal distinction between
'may be proved' and 'must be or should be proved' as
was  held  by  this  Court  in  Shivaji  Sahabrao
Bobade  Vs.  State  of  Maharashtra  where  the
following observations were made : [SCC para
19, p.807 : SCC (Cri) p.1047].

Certainly,  it  is  a  primary  principle  that
the accused must be and not merely may be guilty
before a co8urt can convict and the mental distance
between 'may be' and 'must be' is long and divides
vague conjectures from sure conclusions.
(2) the  facts  so  established  should  be
consistent only with the hypothesis  of  the
guilt of the accused, that is to say, they should not
be explainable on any other hypothesis except that
the accused is guilty,
(3) the  circumstances  should  be  of  a
conclusive nature and tendency.
(4) they  should  exclude  every  possible
hypothesis except the one to be proved, and 
(5) there  must  be  a  chain  of  evidence  so
complete as not to leave any reasonable ground for
the conclusion consistent with the innocence of the
accused  and  must  show  that  in  all  human
probability  the  act  must  have  been  done  by  the
accused.”
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24. According to advocate Shri Wahab the chain of circumstances

is not established from the evidence on record to connect accused no. 7

with  the  criminal  conspiracy.   He  also  pointed  out  that  there  is  no

evidence on record to show that the accused no. 7 was at Ahmedabad

from 24/11/2005 to 26/11/2005 and he participated in the killing of

Sohrabuddin. There is also no evidence that the accused no. 7 lodged

Report Exh. 1803.  So far the contents of the report, they cannot be read

against any accused named therein, being the same is a confessional

statement given to the police  officer  and is  hit  by Section 25 of  the

Indian  Evidence  Act.   On  the  seizure  of  the  service  revolver  and

surrender of  cartridge alleged to be made by accused no. 7,  the Ld.

Advocate  submitted  that  there  is  no  material  evidence  brought  on

record that the revolver seized was with accused no. 7 on 26/11/2005

and the cartridge was handed over by him to the Investigation Officer.

The cartridge collected in the panchnama was not sent to the FSL to get

it match with the revolver collected from the Armory of Udaipur alleged

to be with accused no. 7.

25. On the killing of  Tulsiram the Ld. Advocate submitted that

accused no. 7 was not the member of escort team on 25/11/2006 nor

he was present at the time of encounter.  There is no evidence that

accused no. 7 had a motive to kill Tulsiram.  There is also no evidence

that accused no. 7 had political benefit or monitory benefit in the said

killing.  On the other hand there is positive evidence that accused no.7

was in the escort team of Tulsiram on 27/11/2006 and 11/12/2006 and

in  both  these  visits  no  untoward  incident  occurred.   None  of  the

witnesses examined by prosecution said against accused no. 7.
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26. The Ld. Advocate Mihir Gheewala appeared for accused nos. 8

and  9  argued  that  there  is  no  evidence  of  travel  from  Udaipur  to

Ahmedabad alongwith the S.P. Udaipur, their stay at Ahmedabad during

24/11/2005 to 26/11/2005 and their active participation in the killing

of Sohrabuddin by making fire from their service revolver.  There is also

no material that the service revolver collected by the Investion Officer

Shri  Padheriya  from  Fatesingh  was  with  accused  nos.  8  and  9  on

26/11/2005.  There is also no evidence that these accused produced the

cartridge before the Investigation Officer Shri M.L. Parmar.  When the

evidence  laid  by  prosecution  is  lacking  in  establishing  the  part  of

conspiracy hatched by these accused, they cannot be held guilty.

27. On  behalf  of  accused  no.  10  Constable  Ajay  Parmar  and

accused  no.  11  Constable  Santram  Sharma  the  Ld.  Advocate  Shri

Fakruddin argued that there is  no evidence against these accused to

infer  their  active  participation  in  the  conspiracy.   Right  from  the

abduction  to  the  killing  of  Sohrabuddin  and  Kausarbi  the  witnesses

examined  and  the  record  produced  do  not  establish  role  of  these

accused.  The case is based on circumstantial evidence.  There must be a

chain of evidence so complete as not to leave any reasonable ground for

the conclusion consistent with the innocence of the accused and must

show that in  all  human probability  the act must have been done by

these accused.  The prosecution failed to establish the chain of evidence.

Therefore, these accused be held not guilty.

28. The Ld. Advocate Shri Sachin Pawar appeared for accused no.

13  Naresh  Chauhan.   The  allegation  against  this  accused is  that  he
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arranged the firewood and the transport tempo 407 and transported this

firewood at the bed of the river at Illol village and he put the dead body

of  Kausarbi  on  the  fire  of  firewood and after  setting  her  ablaze  he

alongwith  accused  no.  6  dispose  of  the  ashes  by  throwing  them in

Narmada  river.  According  to  Ld.  Advocate,  there  is  no  evidence  on

record to establish the chain of circumstance to connect this accused

with the alleged crime.  He has also requested to held him not guilty.

29. The Ld. Advocate Shri Kanthariya appeared for accused no. 14

Vijaykumar  Rathod.   It  was  his  submission  that  the  only  allegation

against accused no. 14 is that he was present at Illol village at the time

of disposing dead body of Kausarbi.  Since this accused had joined ATS

Ahmedabad very recently before the commission of crime and there was

no material against him of the conspiracy, he was not chargesheeted.

However, he was joined as an accused by Hon'ble Gujarat High Court.

This  has  been  said  by  the  Chief  Investigation  Officer  PW  209  Shri

Amitabh  Thakur.   So  far  the  evidence  on  record,  the  Ld.  Advocate

submitted that none of the witness said against this accused.  In absence

of the evidence against him, he be held not gulty.

30. The Ld. Advocate Shri Pradhan appeared for accused no. 19

Rajendra  Jirawala  and  accused  no.  23  Ghattamaneni  Srinivasa  Rao.

According to him there is no material evidence on record to establish

that accused no. 19 permitted ATS Police to detain Kausarbi at Arham

Farm from 26/11/2005 to 29/11/2005 and that he was conspirator.

Similarly, there was no material brought on record that accused no. 23

traveled with Gujarat Police from Hyderbad to Ahmedabad before and

after abduction of Sohrabuddin and Kausarbi.  On the other hand the
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record of his service produced on record shows that he was on duty and

taking care of outside crime.

31. The Ld. Advocate Shri Bindra appeared for accused no. 25 PSI

Ashish Pandya canvased before me that there is no evidence of criminal

conspiracy.  According to him accused no. 25 received message from

Control Room that a prisoner Tulsiram Prajapati  escaped from police

custody while in journey from Ahmedabad to Udaipur and was asked to

assist Rajasthan Police to trace this prisoner.  While doing patrolling in

police  jeep  in  search  of  this  prisoner,  they  came  to  the  road  near

Chhapri village in the morning of 28/11/2006 at about 5 a.m. and this

prisoner was with two other persons on the said road, attempted to stop

the police jeep, the accused no. 26 ASI Narayan Singh identified him in

the jeep light.  When the police attempted to accost him, he alongwith

his associates attempted to run away and that time he made firing by

the firearm and one bullet hit to the front body of the jeep and the other

bullet hit to the upper right arm of accused no. 25 and in self defence

police fired with their firearm on Tulsiram and he was shot dead.  The

two persons with him run away.  A Report of this incident was lodged

by the accused no. 25 while in hospital.  There is no material brought by

prosecution  to  establish  that  the  accused  no.  25  hatch  criminal

conspiracy with other accused and killed Tulsiram.  The prosecution in

the course of investigation by CBI brought a story that Tulsiram was not

with the police squad from Ahmedabad and he was killed and a false

story  about  his  escape  from  police  custody  was  cooked  with  an

encounter  with  police.   There  is  no  material  brought  on  record  to

establish the said story.  According to him this encounter was genuine

and  it  was  required  to  be  made  in  self  defence.   The  investigation
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conducted by railway police of Ahmedabad and police of Ambaji Police

Station and the evidence brought by prosecution clearly suggest that

this was a genuine encounter.

32. The  Ld.  Advocate  Shri  Niranjan  Mundergi  appeared  for

accused no. 26 ASI Narayan Singh, accused no. 27 P.C. Yudveersingh

and accused no. 29 P.C. Kartarsingh argued that there is no evidence to

establish that the third person traveling with Sohrabuddin in luxury bus

was Tulsiram.  On the arrest of Tulsiram the Ld. Advocate submitted

that Tulsiram was a wanted accused in Hamid Lala murder case and

was arrested on 29/11/2005 by the police team of Udaipur by visiting

his house at Bhilwada.  He further submitted that there is no evidence

of  arrest  of  Tulsiram on 26/11/2005 and illegal  detention  for  three

days.  He pointed out from the evidence on record that the prisoner

Tulsiram was to be produced at Ahmedabad Court on 26/11/2006 and

these accused escorted him in the journey from Udaipur to Ahmedabad

and in the return journey two persons by throwing chilly powder in the

eyes of Police guards got escape Tulsiram from their custody and this

incident was reported by accused no. 26 to Himmatnagar outpost and

on  this  report  crime  was  registered  at  the  railway  police  station

Ahmedabad.  An investigation was carried out by P.I. Shri Jadhav of

GRP Ahmedabad.  Thereafter, these accused alongwith accused no. 25

and  30  to  34  were  searching  the  prisoner  Tulsiram  in  the  area  of

Palanpur District and when they were at Ambaji, the prisoner was seen

by them on the road and when they tried to accost this prisoner, the

firing was made by the prisoner upon police with intend to run away

and one of the bullet caused injury to accused no. 25 and in counter

firing  in  self  defence  by  these  accused,  the  prisoner  succumbed  to
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injuries.   There  is  ample  evidence  on  record  to  support  defence.

According to him the accused are innocent and they be declared so. 

33. The prosecution story begins with the fact that Soharabuddin

along  with  his  wife  Kausarbi  and said  associate  Tulsiram proceeded

from Indore to Hyderabad on 16/17– 11-2005 by Maruti Van. At this

juncture it necessitate me at the first to find out whether the evidence

laid on record establish that Tulsiram was with Sohrabuddin and his

wife Kausarbi in the said journey.  It is also the prosecution story that

Tulsiram was with Sohrabuddin and his wife Kausarbi at Hyderabad till

22/11/2005.  This evidence is also to be examined.  It is also the case of

prosecution that in the evening of 22/11/2005 Tulsiram accompanied

Sohrabuddin  and  his  wife  Kausarbi  to  proceed  from  Hyderabad  to

Sangli  and was alighted from the luxury bus alongwith Sohrabuddin

and his wife Kausarbi in the night of 22/11/2005 and 23/11/2005 near

Talola village.  This fact is also to be examined from the evidence.  It is

also the case of prosecution that Sohrabuddin, his wife Kausarbi and

said Tulsiram were abducted by the police of Gujarat and were brought

to Ahmedabad.  On the way at Valsad in Gujarat State Tulsiram was

handed over to Rajasthan Police.

34. It is to be noted here that Tulsiram accompanied Sohrabuddin

and his wife Kausarbi was not known to anyone.  It was the case of

prosecution that the third person traveling with Sohrabuddin might be

his friend Kalimuddin of Hyderabad or Tulsiram.  This reflect from the

papers of CID Crime.  For the first time, as said by PW 208 Rubabuddin,

he wrote an undated letter which was received by the Hon'ble Supreme
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Court on 14/01/2006.  By this letter PW 208 Rubabuddin has informed

that his brother Sohrabuddin Shaikh and his  sister in law Kausarbi were

traveling in the bus of MJ Travel from Hyderabad to Sangli and Seat No.

29 and 30 were alloted to them.  He further stated that Sohrabuddin

and Kausarbi were arrested by police.  His brother Sohrabuddin came to

be  killed  in  encounter  on  26.11.2005  and  Kausarbi  is  missing.   He

apprehended that Kausarbi might have been killed and prayed for action

against all guilty persons.  This letter was then forwarded to Director

General  of  Police,  Gujarat  vide  letter  dtd.  21/01/2006  of  the  Asst.

Registrar  of  the  Hon'ble  Supreme  Court.   It  was  directed  that  on

conducting inquiry, report be forwarded to th Hon'ble Supreme Court.

Perusal of this letter shows that Rubabuddin has not stated that during

their  journey  from  Hyderabad  to  Sangli,  Sohrabuddin  Shaikh  and

Kausarbi were accompanied by Tulsiram Prajapati and was traveling on

Seat No. 31 of luxury bus.  PW 209 Rubabuddin admits in the evidence

that he has not named the third person was Tulsiram who was traveling

with Sohrabuddin and Kausarbi.

35. It is also to be noted that PW 209 Rubabuddin had filed Writ

Petition  (Cri.)  No.  6/2007  on  11/01/2007 before  the  Hon'ble

Supreme Court.  It necessitate me to refer the pleadings in paragraph 2

of the Writ Petition which read thus :

“2.  The facts leading to the filing of the present petition
are as follows :-
(a)  Between the night of 22nd and 23rd of November, the
petitioner's  brother  Shri  Sohrabuddin  with  hi  wife
Kausarbi were traveling from Hyderabad to Sangli in a
bus of MJ Tours and Travel No. 5150 on Seats Nos. 29
and 30.  At that time, the Gujarat Anti Terrorist Squad
(ATS)  Police  and  Rajasthn  Special  Task  Force  (STF)
intercepted the bus and picked up Sri Sohrabuddin and his
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wife Kausarbi. 
(b)  On 26/11/2005 Sohrabuddin was killed by a team
consisting of  Shri  Rajkumar Pandian, SP ATS and Shri
Rajkumar Pandian, SP ATS, and Shri Dinesh Kumar SP
Udaipur and some other police personnel under the direct
supervision  of  Shri  D.G.  Vanzara,  DIG  ATS.   Also  the
above  named  officers  played  an  active  role  in  causing
disappearance of Smt. Kausarbi.”

In the said Writ Petition Rubabuddin has not mentioned that

Tulsiram  was  accompanying  his  brother  Sohrabuddin  Shaikh  and

Kausarbi during their journey by luxury bus from Hyderabad to Sangli

in the night intervening 22nd and 23rd November, 2005, though he has

specifically pleaded Seat Numbers alloted to Sohrabuddin and Kausarbi.

There  is  also  no pleading that  Tulsiram was picked up alonwith his

brother  Sohrabuddin  and  Kausarbi  by  Gujarat  and  Rajasthan  Police.

Similarly, in the evidence, PW 209 Rubabuddin has not disclosed that

Tulsiram was  alongwith Sohrabuddin  and Kausarbi  when left  village

Jharania for Indore on 16/17-11-2005.  Though he claimed in evidence

that his brother Nayamuddin arranged Maruti Car at Indore which was

taken by Sohrabuddin, Kausarbi and Tulsiram to go to Hyderabad.  It is

to be noted here that if this fact about Tulsiram's travel was known to

Rubabuddin and/or his brother Nayamuddin, they would have disclosed

this fact at the beginning of investigation when they were interrogated

and Rubabuddin could have mentioned this fact in his letter sent to the

Hon'ble Supreme Court and in the Writ Petition No. 6/2007.  Besides

this fact, there are other circumstances which creats cloud of suspicion

to  his  evidence.   Rubabuddin  admitted in  paragraph 11 of  his  cross

examination  that  CID  Crime  filed  chargesheet  on  16/07/2007  and

Supplement Chargesheet on 10/12/2007.  This was opposed by him by

filing his application in the Court at Ahmedabad but in that application
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he had not stated that the third person traveling with Sohrabuddin was

Tulsiram.  He further admitted that  in his Writ Petition, the Supreme

Court appointed Shri Gopal Subramaniam as Amicus Curie and he met

him that time.  In the report submitted by Shri Gopal Subramaniam it

was stated that the third person was Kalimuddin.  He further admits

that he had not informed the Supreme Court that the third person was

Tulsiram and not Kalimuddin.  Not only this in the action taken Report

No. 7 filed by the CID Crime in the Supreme Court on 02/08/2007 it

was mentioned that the third person was Kalimuddin.  This report was

not challenged by him before the Supreme Court and it was not pointed

out that the third person was Tulsiram and not Kalimuddin.  

36. It is to be noted that Rubabuddin in his evidence stated that in

September or October 2006 he met Tulsiram at Ujjain Court and was

informed by Tulsiram that Sohrabuddin was killed in his presence. Even

in this meeting Rubabuddin does not claim that Tulsiram said that he

was with Sohrabuddin and Kausarbi in their journey from Hyderabad to

Sangli.   Tulsiram  has  also  not  told  him  that  he  accompanied

Sohrabuddin  and  Kausarbi  from  Indore  to  Hyderabad.  Rubabuddin

further stated that at the time of this meeting with Tulsiram, his mother

Narmadabai  and  nephew Kundan  were  with  him.  Kundan  has  been

examined as PW 174.  There is no whisper in his evidence that Tulsiram

ever stated before him that he accompanied Sohrabuddin and Kausarbi

from Indore to Hyderabad and was with them in their further journey to

Sangli.   It  is  to  be noted here  that  upto 2010 it  was  not  known to

anyone as to who was the third person in the journey of Sohrabuddin

and Kausarbi. 

Bar & Bench (www.barandbench.com)



                              :  120  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

37. PW  210  Shri  Sandeep  Tamgadge  who  was  the  Chief

Investigation Officer and has file supplement chargesheet Exh.1-B vide

SC No. 577/13 of Shorabuddin and Kausarbi and the chargesheet Exh.1-

C vide SC No. 312/14 of Tulsiram has deposed in paragraph 14 that the

photograph  of  Tulsiram  was  available  in  various  police  stations  of

different States.  He further deposed that the photograph of Tulsiram

was collected during investigation.   According to him the identity of

Tulsiram to be a passenger in the luxury bus was not confirmed from

the  witnesses  by  conducting  identification  parade  by  showing  his

photograph.  He has admitted that showing of photograph of Tulsiram

to the witnesses  was  the best  mode to confirm the identity  of  third

person traveling in the bus with Sohrabuddin and Kausarbi.  He has not

assigned any reason to confirm the identity of third person.

38. Much  is  said  about  Tulsiram's  correspondence  with  the

Collector Udaipur, the National Human Right Commission, New Delhi

and an  application  of  Tulsiram given  before  the  Magistrate  through

advocate Shri Salim Khan in his remand paper of Hamid Lala murder.

None  of  these  correspondence  reveals  that  Tulsiram  accompanied

Sohrabuddin and Kausarbi from Indore to Hyderabad and Hyderabad to

Sangli.   For  the  first  time in  2010 the  jail  inmates  of  Tulsiram and

Advocate Salim Khan were examined and from this hearsay evidence it

attributed to the Investigator that Tulsiram was in the journey.  I will

consider their evidence in my subsequent discussion.  The fact remains

that  the  evidence  laid  by  PW  209  Rubabuddin  that  Tulsiram

accompanied Sohrabuddin and Kausarbi from Indore to Hyderbad and

then to Sangli was without any foundation because he had not seen

them during journey nor was informed by Sohrabuddin that Tulsiram
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was with him.

39. To substantiate the fact that Sohrabuddin, his wife Kausarbi

and Tulsiram traveled together from Indore to Hyderabad by Maruti

Van on 16/17-11-2005 and from Hyderabad to Sangli they began their

journey on 22/11/2005,  prosecution has examined PW-5 Dr. Prakash

Bandivadekar at Exh - 1590, PW-181 Nayamuddin Shaikh (brother of

deceased Soharabuddin) at Exh – 3239.  It has come in the evidence

that he as a medical practitioner is running his nursing home under the

name and style ' Sanjeevni Nursing Home', Maxi Sajapur. Soharbuddin

and his wife were his patient and thus he was in know of these two

persons. According to this witness, Soharabuddin had two vehicles, out

of them he use to keep one vehicle with this witness and another vehicle

was being used by him.  In December  2005 as  Soharabuddin was  to

move  to  Hyderabad  and  therefore  he  took  Maruti  Omni  of

Soharabuddin on his request at petrol pump where Soharabuddin, his

wife  and  Tulsiram Prajapati  reached  along  with  younger  brother  of

Soharabuddin.  He  further  deposed  that  from  that  petrol  pump

Soharabuddin, his wife and Tulsiram Prajapati proceeded to Hyderabad

in Maruti Omni. He also stated that Kausarbi had a problem of blockage

in pholoppiyan tube and was to be operated at Sangli and therefore

Soharabuddin had a plan to visit Sangli from Hyderabad. He also stated

that  Soharabuddin,  therefore,  requested  him  to  give  a  telephonic

massage  to  Dr.  Patki  of  Sangli  that  he  (Soharabuddin)  and his  wife

would reach to Sangli on next day. PW-181 Nayamuddin Shaikh has

stated that only his brother Soharabuddin along with his wife Kausarbi

had proceeded from Indore to Hyderabad. He specifically stated in his

evidence  that  Tulsiram  did  not  accompany  Soharabuddin  while
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proceeding to Hyderabad. Thus, there is contradiction on material fact.

If the evidence of PW-5 Dr. Prakash is accepted to be correct regarding

presence  of  Tulsiram  Prajapati  then  the  testimony  of  PW-181

Nayamuddin  Shaikh  needs  to  be  discarded  and  same  is  the  fact  if

testimony of PW-181 Nayamuddin Shaikh is accepted to be correct then

the testimony of PW-5 Dr. Prakash needs to be thrown away. This is also

omission  on  material  fact  as  regard  to  the  factum  of  presence  of

Tulsiram Prajapati  while proceeding from Indore to Hyderabad along

with  Soharabuddin.  On this  count  itself  the  testimony of  both  these

witnesses  needs  to  be  disbelieved more  particularly  on  the  point  of

presence of Tulsiram Prajapati and further on the point of proceeding in

Maruti Omni by Soharabuddin.

40. The prosecution in this case has not brought any material on

record as regard to the proof of the fact that they (Soharabuddin and

others)  proceeded  in  Maruti  Omni.  P.W.  209  Shri  Amitabh  Thakur,

Chief Investigation Officer from CBI has admitted that no document of

the Maruti Omni was collected during investigation.  No investigation

pertaining  to  the  use  of  Maruti  Omni  in  travel  from  Indore  was

thoroughly  made.   The  prosecution  could  have  seized  said  vehicle

besides documents  pertaining to the said vehicle  to substantiate  that

they proceed in Maruti Omni and further to substantiate that Maruti

Omni was owned by Soharabuddin as stated by PW-5 Dr. Prakash. It is

also not worth of acceptance that Soharabuddin used to keep his one

vehicle with PW-5 Dr. Prakash when Soharabuddin had another vehicle

with  him.  According to  PW-181 Nayamuddin  said  Maruti  Omni  was

belonging  to  one  Kalimuddin  resident  of  Hyderabad.  Thus,  there  is

contradiction even on the point that Maruti Omni was really owned by
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Soharabuddin as stated by PW-5 Dr. Prakash. The prosecution in this

case  has  not  proved  by  sufficient,  cogent  and reliable  evidence  that

Soharabuddin and two others proceeded in Martui Omni from Indore to

Hyderabad.  Prosecution  has  also  not  brought  on  record  what  has

happened  to  that  Maruti  Omni  which  was  taken  from  Indore  to

Hyderabad. Had Soharabuddin and others  proceeded from Indore to

Hyderabad, in natural course of conduct they would have preferred to

go to Sangli by that Maruti Omni. There is no justifiable reason brought

on record by the prosecution why Maruti Omni was not used for further

journey.

41. It  has  come  in  the  evidence  of  PW-5  Dr.  Prakash  that

Soharabuddin  phoned  him  from  Hyderabad  and  asked  him  to  give

phone call  to Dr. Patki of Sangli and inform that he (Soharabuddin)

along with his wife is departing from Hyderabad to Sangli on next day.

He further deposed that again on next day Soharabuddin informed him

that  he  (Soharabuddin)  had  departed  from Hyderabad  to  Sangli.  In

cross examination he has admitted that in his statement (Exh-1592) the

fact  that  Soharabuddin  had  phoned  him  and  informed  that  he  had

proceeded from Hyderabad to Sangli dose not find place. Same is the

fact pertaining to alleged earlier day telephonic conversation with him

by Soharabuddin i.e. regarding intimation to be given to Dr. Patki of

Sangli that he would proceed from Hyderabad to Sangli on next day.

Thus,  there  is  omission  on  material  facts  regarding  telephonic

conversation between Soharabuudin and PW-5 Dr. Prakash on both days

as attempted to be stated by him in examination-in-chief. Therefore, the

evidence on the point of conversation as regard to inform Dr. Patki of

Sangli is not proved by the prosecution.

Bar & Bench (www.barandbench.com)



                              :  124  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

42. According to prosecution the reason for proceeding to Sangli

was  to  get  Kausarbi  for  medical  check-up and medical  treatment on

account of Pholoppiyan Tube problem. There is no iota of material on

record like medical papers to establish that really Kausarbi was suffering

from Pholoppiyan tube problem and therefore they were required to go

to  Sangli.  The  documents  i.e.  medical  papers  which  were  available

and/or could be easily collected are not brought on record to establish

and connect the prosecution story. This along with other fact discussed

above itself create suspicion as to whether really Soharabuddin had a

plan to go to Sangli for medical check-up and medical treatment. It will

not  be  out  of  place  to  mention  here  that  admittedly  Kausarbi  was

blessed with three children from her first husband. It has also come in

the evidence of PW-203 P.I. Shri Solanki that he recorded statement of

those  children  of  Kausarbi  and  also  of  her  first  husband.  This  fact

further creates suspicion about the fact that for medical check-up and

treatment  Soharabuddin  had  a  plan  to  visit  Sangli.   It  is  worth  of

consideration to point out from the evidence of P.W. 208 Rubabuddin,

the brother of Sohrabuddin that Kausarbi was pregnant at that time.  If

this  evidence  on the  material  fact  is  accepted to  be  true  then there

appears  no  reason  to  Sohrabuddin  to  take  Kausarbi  to  Sangli  for

treatment on account of blockage of Pholoppin tube as said by P.W. 5

-Dr. Prakash.  It is also to be noted here that P.W.4 Dr. Vinay Patki who

is  a  Medical  Practitioner  at  a  Post  Atpadi  deposed that  Sohrabuddin

alongwith his wife has not come to him.  Had there been a phone call

from P.W.5- Dr. Prakash to him, the Investigater would have collected

the CDR of Dr. Prakash and Dr. Patki.  No such evidence is laid.  This is

also  the  circumstance  which  falsify  the  story  of  the  travel  of
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Sohrabuddin from Hydrabad to Sangli.

43. Prosecution has come with the case that Soharabuddin and his

wife stayed at the house of  Nayamuddin alias  Kalimuddin (friend of

Soharabuddin)  at  Hyderabad  for  Eid.  To  substantiate  this  fact

prosecution  has  examined  PW-20  Salima  Begum  alias  Aapa.  This

witness has categorically stated in her evidence that no friend of her

brother Nayamuddin stayed at his house in the year 2005. She further

stated that except relatives, no friends of Nayamuddin were staying at

his  house.  Thus,  she  has  not  supported  the  prosecution.  She  was

declared hostile but nothing could be brought on record in her lengthy

and searching cross examination so as to support prosecution story. PW-

5 Dr. Prakash has not even whispered that Soharabuddin and others had

gone to the Hyderabad and were to stay at the house of Nayamuddin,

friend  of  Soharabuddin,  much  less  to  celebrate  Eid.  PW-181

Nayamuddin,  brother  of  Soharabuddin,  has  stated  that  his  brother

Soharabuddin used to stay at the house of Kalimuddin at Hyderabad. He

has not positively stated that in the month of  November 2005 when

Soharabuddin along with his wife went to Hyderabad, he stayed at the

house  of  said  Kalimuddin.  P.W.  209  Rubabuddin,  brother  of

Sohrabuddin, has also not stated that he was witness to the travel of

Sohrabuddin from Indore to Hyderabad and his stay was at the house of

Kalimuddin.  The  general  statement  made  by  the  witness  that

Soharabuddin used to stay at the house of Kalimuddin at Hyderabad is

not of any worth reliance as it is not proved by reliable evidence much

less to  celebrate Eid. It is important to bear in mind at this juncture that

in the year 2005, Ramzam Eid was on 05/11/2005. It is further to be

noted that court can take judicial notice of the fact in this regard. In
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view of Section 56 of the Evidence Act no fact of which the court take

judicial notice needs to be proved. In the light of such fact, the entire

story of prosecution that Soharabuddin, his wife Kausarbi and Tulsiram

Prajapati  had been to Hyderabad from Indore to celebrate Eid on or

about 21/11/2005 is not worth of reliance.

44. According  to  the  prosecution,  on  22/11/2005  at  6:00  pm

Soharabuddin and his wife proceeded from Hyderabad in a bus bearing

No. Ka-05/F-5051 of Sangita Travels to reach to Sangli.  To substantiate

this fact prosecution has examined PW-6 Misbahan Shaikh Haider,  PW-

27  Mohammad  Ahemad  Mohammad  Jafar,  PW-  65  Mohammad

Naimuddin  S/o.  Mohammad Salimuddin,  booking  cleark  in  Khawaja

Travels, PW- 178 Dy.S.P. CBI Shankar Giri and PW-203 police Inspector

Solanki.  Prosecution has further  come with a case  that  the said bus

while proceeding to Sangli took halt at Zahirabad in G.M. Rao dhaba at

about 11:30 pm where Soharab and one bhurka clad lady alighted from

the bus and went to the said dhaba. To substantiate this fact prosecution

has  examined  PW-2  Sharad  Apte,  PW-3  Amit  Shard  Apte,  PW-7

Gaziuddin Chabuksawar, PW-15 Nathubha Jadeja, police constable, PW-

30 Gurudayal Singh, police constable.

45. PW-6 Misbhan Shaikh Haider, driver of said bus, has deposed

that he was driving the said bus. He has stated that no incident did take

place on 22/23 November 2005. The said bus reached to Belgaum on

23/11/2005.  He  has  not  supported  prosecution  story  on  any  count

much less  on  the  count  that  a  burkha  clad  lady  along  with  a  male

passenger boarded the bus and further that they alighted at G.M. Rao

Dhaba at Zahirabad for dinner and on the way at about 1:30 am one
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Qualis  vehicle  intervened  and  stopped  bus  near  village  Talola  in

Karnataka state and two-three persons said to be police entered in the

bus and took the custody of that person and burkha clad lady and one

more person (total three passengers) and had taken them away and he

intimated this incident to his owner when he reached Belgaum. PW-7

Gaziuddin  Jamaluddin,  cleaner  of  the  bus  also  did  not  support

prosecution case on any count. PW-65 Naimuddin Salimuddin, booking

clerk in Khawaja Travels, also did not support the case of prosecution on

any count much less on the facts mentioned above.

46. PW-27 Mohammad Ahemad, who is proprietor of MJ Tourist

and Travels at Afzalganj Hyderabad stated that he used to book tickets

of  Nakoda  Travels,  Sangita  Travels,  S  R  S  Travels,  etc.  of  buses

proceeding from Hyderabad to Belgaum. He used to get Rs. 50/- per

ticket as commission. He further deposed that from his office, two seats

were booked by Salman and one seat was book by one Shaikh Ahmad.

The pick-up  point  of  both  these  tickets  was  from his  office.  He  has

categorically stated that he had not seen those passengers traveling by

the said tickets in Sangita Travels. He has denied that police inspector

Solanki had shown photographs of passengers who booked tickets for

Sangli in the name of Salman and Shaikh Ahemad. Nothing could be

brought on record in his piercing cross examination so as to support the

prosecution case to establish that Soharabuddin, Kausarbi and Tulsiram

Prajapati traveled by the said bus and also about having knowledge of

the  incident  at  G.M.  Rao  Dhaba  and  at  Talola  village  as  per  the

prosecution story. It is to be noted here that P.W. 203 PI Shri Solanki in

the course of inquiry under Inquiry No. 66/06 visited Hyderabad and

collected Receipt No. 156 and 157 and list of passengers who booked
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ticket from MJ Travels.  He deposed that under Receipt No. 156 two

tickets of Sangli and under Receipt No. 157 one ticket of Sangli were

booked and Seat No. 29, 30 and 31 were allotted to the passengers.  A

perusal of these documents reveals that Salman had booked two tickets

under  Receipt  No.  156 and Shaikh  Ahmed booked one ticket  under

Receipt No. 157.  The persons who booked these tickets have not been

detected and examined.  The witness P.W.  27 Mohammed Ahmed has

not supported prosecution that the passengers traveled on these tickets

were Sohrabuddin, Kausarbi and Tulsiram.  At this juncture I must state

here that the third person traveling with Sohrabuddin and Kausarbi was

not known to the parents and brothers of Sohrabuddin till 2011.  This is

reflected in the evidence of P.W. 208 Rubabuddin who deposed that the

third person traveling with Sohrabuddin and Kausarbi was not known to

them and they raised this  issue in the Writ  Petition filed before the

Hon'ble Supreme Court.  So also, P.W. 209- Shri Amitabh Thakur and

P.W.  210-  Shri  Sandeep  Tamgadge,  both  Chief  I.O.  from  CBI  have

whispered that the third person traveling with Sohrabuddin was not

detected till the year 2011. There appears no effort of the Investigators

of  CBI  to  get  identified  the  third  person  by  showing  photograph of

Tulsiram  to  P.W.27  Mohammed  Ahmed.  In  this  background  the

prosecution has not been able to prove from this witness that the three

passengers  traveling  on  seat  no.  29,  30  and  31  were  Sohrabuddin,

Kausarbi and Tulsiram Prajapati.

47. It is the case of prosecution that PW-2 Sharad Apte and PW-3

Amit Apte and PW-73 Manjusha Apte were traveling in the same bus on

the relevant day and PW-2  Sharad Apte and PW-3 Amit Apte alighted

from the bus at G.M. Rao Dhaba and on the side table of them in this
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dabha, they had seen Soharabuddin and Burkha-clad lady and have also

identified  them in  the  photographs  of  the  couple  shown to  them at

Sangli by the investigator and  these three witnesses have witnessed the

incident of abduction of Soharabuddin, burkha-clad lady - Kausarbi, and

Tulsiram Prajapati by police in civil dress who intercepted the bus at

about 1:30 am near Talola village. All these three witnesses have not

supported prosecution story on the facts mentioned as above even after

they were declared hostile and were cross examined at length. It is also

the case of prosecution that at the time of showing photographs to PW-2

Sharad Apte and PW-3 Amit Apte by PW-203 P.I. Shri Solanki in his visit

at Sangli the translator PW- 63 Naginbhai Makhanbhai Rathod and one

Laxmnarayan Agrawal (not examined) were called and the statements

of Gujarati language of these witnesses were translated in Marathi by

these translators and explained to PW-2 Sharad Apte and PW-3 Amit

Apte and they admitted the facts of the incident of abduction mentioned

therein to be true and correct.  On this  material  aspect  PW-2 Sharad

Apte and PW-3 Amit Apte have not supported prosecution. On perusal

of statement of PW-63 Naginbhai it transpires that when the statement

was translated from Gujarati to Marathi PW-2 Sharad Apte and PW-3

Amit Apte were not present. It is thus clear that to substantiate the story

of alleged incident of  abduction, these witnesses  have not supported

prosecution. Similarly, the investigation officer of  CID Crime PW-188

Dy.S.P.  Omprakash  Barusingh  Sharma  has  also  claimed  that  on

31/03/2007  he  had  shown  the  photo  of  couple  Soharabuddin  and

Kausarbi which are marked Article O-1 to O-5 to PW-2 Sharad Apte and

PW-3 Amit Apte and they have identified these couples and said that

they  were  traveling  in  the  bus  of  Sangita  Travel  on  the  night  of

22/11/2005 and a panchanama Exh - 3438 to this effect was drawn.
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However, PW-2 Sharad Apte and PW-3 Amit Apte have denied the claim

of PW-188 Dy.S.P. Omprakash Sharma. Even otherwise, prosecution has

not examined both the panch witnesses on Panchamama Exh- 3438. In

true sense prosecution has not proved contents of said panchanama Exh

– 3438.

48. The Ld. Sr. Counsel Shri Raju for accused no. 4 and 5 and the

Ld. Advocate Shri Wahab for accused no. 7 argued that the statements

involved in the process  of  identification are statements  made by the

identifiers to the panch witnesses and not to the police officer otherwise

it  will  be easy for the police officers to circumvent the provisions of

Section  162  Cr.P.C.  by  formally  asking  the  panch  witnesses  to  be

present  and  contending  that  the  statements,  if  any  made  by  the

identifiers  were  to  the  panch  witnesses  and  not  to  themselves.   By

making reference of the case of Vishnu Krishna Velurkar and another

V/s the State of Maharashtra [1974 SCC online Bom. 61 : 1975 Cri.

L.J. 517 : (1978)76 Bom. L.R.(FB)], para 16, it was canvased by both

of  them  that  the  identifiers  have  denied  to  have  shown  them  the

photographs of Sohrabuddin and burkha-clad lady by the investigator

PW 203 P.I. Shri Solanki and PW 188 Dy. S.P. Omprakash Sharma in

the presence of the panch witnesses and a panchnama Exh. 3438 was

prepared by Dy. S.P. Shri  Omprakash.  Similarly, the witness PW 41

Yadvinder Singh Sidhu, the dhaba owner at Pune has also denied to

have  shown  him  the  photographs  of  Tulsiram  Prajapati  and/or

Sorabuddin and burkha-clad lady by the investigator PW 184 P.I. Shri

Nirmalsingh Raju.  Same is the case with the witnesses PW 65 Mohd.

Naimuddin of Khawja Travel, PW 6 Misban Shaikh Hyder, the bus driver

and PW 7 Gaziuddin Chabuksawar,  the bus driver  who have denied
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identification of the passengers Sohrabuddin and burkha clad lady from

their photographs claimed to be shown by PW 203 P.I.  Shri Solanki.

The witnesses on the panchnama Exh. 3438 have not been examined.

In  this  situation  the  whole  of  the  identification  parade  were  thus

directed  and  supervised  by  the  police  officers  for  the  purpose  of

guarantying that the requirements of the law in regard to the holding of

identification  of  the  passengers  were  satisfied.   The  evidence  of  the

police  officers in such a situation is inadmissible in law.  Moreover none

of  these  witnesses  identified that Sohrabuddin  and burkha clad lady

were traveling in the luxury bus.

49. The material portion in para 16 of the citation referred above

is as under :

“The  role  of  the  identification  parade  were  thus
directed and supervised by the Police Officers and the
panch witnesses took a minor part in the same and
were there only for the purpose of guaranteeing that
the requirements of the law in regards to the holding
of the Identification Parades were satisfied.  We feel
very  great  reluctance  in  holding   under  these
circumstances that the statements, if  any, involved
in the process of identification were statements made
by the identifiers to the panch witnesses and not to
the police officers as otherwise it will be easy for the
police officers to circumvent the provisions of Section
162 by formally asking the panch witnesses to be
present and contending that the statements, if any
made by the identifiers were to the panch witnesses
and not to themselves.”

50. On application of the principal of law given in this ruling, the

evidence  on  the  identification  by  the  passengers  showing  them  the

photographs of Sohrabuddin and burkha clad lady or Tulsiram, even if,
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it would have proved would be inadmissible because the identifiers have

not  made  their  statements  before  any  panch.   Even  otherwise  this

attempt of the prosecution failed due to lack of evidence.   

51. It is the case of prosecution that the place of abduction was

shown by the bus driver Misban Hyder (PW 6) to the investigator (PW

203) PI Shri Solanki and also to PW 182 Dy.S.P. Shri G.B. Padheriya.

The  sketch  of  this  place  was  drawn  by  PI  Shri  Solanki  and  the

panchnama  was  prepared  by  Dy.S.P.  Shri  Padheriya  in  presence  of

Kanjibhai Manjibhai Patel and Pradeep kumar Prakashchand Doshi. This

panchnama  reveals  that  the  place  of  abduction  was  on  Hyderabad

Solapur Road near Talola at a distance of 2 km from the village near the

milestone of 91 km. Solapur.  The star witness on the panchnama is PW

6 Misban Hyder.  This witness has not supported prosecution.  Even

after declaring him hostile, nothing fruitful could be extracted from him.

Therefore, the evidence of the investigators named above that they saw

the place of abduction, in absence of the support of PW 6 Misban Hyder,

keeps no significance.

52. Before appreciating the evidence of PW-15 Nathubha Jadeja,

police driver and PW-30 Gurudayal Singh Choudhary, police driver, it

will be worthwhile to understand as to how these two witnesses reach

to Hyderabad. In this regard Prosecution has come with a story that

these  present  accused  along  with  the  discharged  accused  hatched

conspiracy to arrest Soharabuddin in order to eliminate him and for that

purpose they were to find out whereabouts of Soharabuddin. In order to

know the whereabouts of Soharabuddin they took Tulsiram Prajapati in

confidence when he along with Silvester were in the custody of ATS
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Ahemadabad  in  the  crime  of  making  firing  at  the  office  of  Popular

Builders  of  Ramanbhai  Patel  and  Dayabhai  Patel  at  Navrangpura

Ahemadabad. It is the story of prosecution that the discharged accused

Shri  Vanzara and Shri  Chudasama had obtained the  whereabouts  of

Soharabuddin from Tulsiram Prajapati  by saying that they are under

political pressure to arrest him (Soharabuddin) and they will implicate

him (Soharabuddin) in some crime and get him released on bail within

2 to 4 months.

53. Regarding  taking  Tulsiram  Prajapati  in  confidence  by

discharged  accused  Shri  Vanzara  and  obtained  whereabouts  of

Soharabuddin,  prosecution  has  examined  PW-207  Mohammad  Azam

Khan and PW- 72 Adv. Salim Khan (who was representing Tulsiram

Prajapati in some matter), PW- 169 Sylvester Daniel, PW-174 Kundan

Lalchand Prajapati, PW- 96  Mohansingh Gurjar, PW- 75 Mohd. Rafiq @

Bunty s/o Mohd. Hafiz, PW- 76 Firoz Khan s/o Akhtar Ahmed,

54. PW-207  Mohammad Azam has  deposed that  he  wanted  to

take revenge from Usman Khan, who cheated his father. He left Udaipur

and went to Pratapgarh in search of Usman Khan, where he came in

contact with gangsters Shahid Rampuri resident of Ujjain, a drug seller.

He informed said Shahid Rampuri that he is in search of Usman Khan of

Mumbai. He after about 6 months returned back to Udaipur where he

joined a gang and was implicated in 4-5 criminal cases. Shahid Rampuri

after  released  from Hyderabad  return  back  to  Udaipur  where  other

gangsters namely Nayamuddin (of Andra Pradesh) and Juber (contract

killer) also reached. In the year 2002 he met Soharabuddin at Indore

through Juber, where he was informed by Soharabuddin that Tulsiram
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Prajapati  is  his  friend,  who  was  in  Ahemadabad  then.  Thereafter

Soharabuddin and Tulsiram met him alongiwth Kausarbi in his locality.

He arranged rented premises for Soharabuddin and his wife. He further

deposed that Soharabuddin told him that Tulsiram is his friend and he

is in jail at Ahmedabad in nine killings.   He also deposed that in or

about April 2005, he and Tulsiram Prajapati were in jail. There Tulsiram

Told him that police officer Shri Vanzara asked him to give whereabouts

of Soharabuddin , as he was under political pressure to arrest him and

after some days Soharabuddin would be released on bail and further

assured  that  he  (Tulsiram  Prajapati)  thereafter  along  with

Soharabuddin can be settled at Ahemadabad and occupy the place of

gangster Latif seth. It has also come in the evidence of this witness that

Tulsiram further told him that he agreed to co-operate Gujarat police.

He  further  stated  that  Tulsiram  further  informed  him  that  he

accompanied Soharabuddin and Kausarbi in the bus from Hyderabad to

Sangli  and  give  this  intimation  on  phone  to  Shri  Vanzara  and

Soharabuddin was alighted from the bus near Sangli by Shri Vanzara

and two other officers and brought soharbauddin, Kausarbi and himself

(Tulsiram Prajapati) to Ahemadabad. In cross examination, he stated

that  CBI  officer  has  recorded his  statement  twice  in  the  year  2010.

According to him he had stated entire story of his leaving from Udaipur

and  returning  back  to  Udaipur   as  stated  in  examination  in  chief.

According  to  him he  also  stated  that  he  informed to  police  that  he

stayed with Sohrabduddin at Udaipur and further told in his statement

that  Tulsiram told him in  jail  that  he along with  Soharabuddin  and

Kausarbi was alighted from the bus near Sangli by Vanzara and other

officers and brought to Ahemadabad.  All these facts do not find place in

his statement.  There is no reason assigned as to why these material
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facts do not find place in his statement. These are the omissions on the

material facts. It is clear that this witness has made improvements.  It

will further be clear from his testimony that he is a hardened criminal

and has knowledge about the proceeding in court of law. In the light of

such circumstance and facts, evidence of this witness which is full of

improvements and omissions do not inspire any confidence. It is further

to be noted here that had he (Tulsiram Prajapati) assured Shri Vanzara

to give information of  whereabouts of  Soharabuddin,  then he would

have intimated when he accompanied Soharabuddin and Kausarbi from

Indore  to  Hyderabad  and  subsequent  thereto  during  their  stay  at

Hyderabad instead of waiting till proceeding by bus from Hyderabad to

Sangli.  This  conduct  on  his  part  also  creates  suspicion  about  his

trustworthiness.  It is further to be noted here that he disclosed about

the  information  said  to  have  been  given  to  Shri  Vanzara  about

Soharabuddin, for the first  time in the year 2010. No explanation is

forthcoming for such long delay i.e. from the year 2005 to year 2010 to

intimate such fact to any other person. Therefore, the evidence of this

witness that in the year 2010 he gave the information that Tulsiram

Prajapati  told him in jail  about alleged assurances given to Tulsiram

Prajapati  by Shri Vanzara and accordingly he informed Shri  Vanzara

that Soharabuddin and his wife are traveling from Hyderabad to Sangli

and  further  that  they  were  alighted  near  Sangli  are  not  worth  of

reliance. Even as per the prosecution story, Shri Vanzara did not abduct

and  confined  Soharabuddin,  Kausarbi  and  Tulsiram  Prajapati.

Prosecution has also not come with a case that Tulsiram Prajapati was

also brought  to Ahemadabad and was detained there.  On this  count

also, the evidence of this witness is not worth of credence.
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55. PW-72 Shaikh Salim Khan (Advocate) testified that he was

representing as an advocate for Mohammad Azam, a case relating to

murder of  One Hamid Lala regarding which FIR 214/04 came to be

registered in Police Station Ghantaghar, Udaipur. He also deposed that

on  the  request  of  his  client  Mohammad  Azam  he  also  filed  his

vakalatnama  for  accused  Tulsiram  Prajapati,  who  was  arrested  on

29/11/2005 in Hamid Lala murder case. Though Tulsiram Prajapati was

arrested by police on 26/11/2005, his arrest was, however, shown on

29/11/2005. He further deposed that when Tulsiram Prajapati was in

judicial custody, he obtained permission of judicial Magistrate Udaipur

and met him in jail where Tulsiram informed him that Soharabuddin

was  traced by police  after  obtaining  his  location from him and was

killed in encounter  and expressed apprehension by Tulsiram that  he

would also be killed in fake encounter. It is to be noted here that in the

night  between  25/11/2005  and  26/11/2005  in  encounter,

Soharabuddin  was  said  to  have  been  killed.  When  this  witness  was

informed by Tulsiram Prajapati as to how Soharabuddin was traced by

police after seeking information from him Soharabuddin was taken in

custody by police  who was subsequently killed in encounter,  despite

having knowledge of such material information and despite he being a

lawyer, he did never inform about the information given to him (this

witness) by Tulsiram Prajapati to anyone for which no explanation is

forthcoming. There is infact no iota of reliable material to establish that

he  was  representing  Tulsiram Prajapati  as  an Advocate  in  any case.

When an accused is in judicial custody, prior permission of the concern

magistrate  is  essential  to  contact  and  to  obtain  signature  on

vakalatnama of such accused. Prosecution has failed to place on record

documentary  evidence  to  substantiate  that  on  seeking  requisite
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permission from judicial magistrate he contacted Tulsiram Prajapati in

jail, where he obtained signature on vakalatnama of Tulsiram Prajapati.

Had it  been a fact  even on vakalatnama there could have been seal

impression and signature of the concern jail authority. It is well settled

that  a  fact  which  needs  to  be  proved  by  documentary  evidence  i.e.

primary evidence then oral evidence cannot be entertained and cannot

be  relied  upon.  It  is  further  to  be  noted  here  that  the  contents  of

documents  may be  proved either  by primary or  secondary evidence.

Primary evidence means the document itself produced for the inspection

of  the  court.  In  absence  of  such  primary  evidence  on  record,  oral

evidence of this witness that he represented Tulsiram Prajapati in the

matter of murder of Hamid Lala and therefore had occasioned to meet

Tulsiram Prajapati who said to have informed him that police traced out

Soharabuddin on the information given by Tulsiram Prajapati, are not

worth of reliance.

56. PW-72 Shaikh  Salim Khan (Advocate)  has  deposed that  as

Tulsiram Prajapati  expressed  apprehension  of  danger  to  his  life  and

brought a written application addressing to Court of  Sessions in this

regard,  he  prepared  another  application  addressed  to  Judicial

Magistrate, as the remand proceeding was pending before the Judicial

Magistrate.  Those  original  documents  are  not  placed  on  record.  An

attempt was made to collect certified copy of those applications and one

undated and uncertified photocopy of  application by PW-193 Rajeev

chandola  (Dy.S.P.  CBI)  investigating  officer,  which  are  Exh  –  2189,

2190 and Article K. It is to be borne in mind that these applications said

to have been presented in the court are not the public documents. For

this purpose, original documents ought to have been brought before the
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court.  In  absence  of  original  documents,  the  certified  copies  of  the

applications, in fact, cannot be read as evidence. Even otherwise, this

witness  was  suggested  during  the  course  of  cross  examination  that

Tulsiram Prajapati did never prepare or submit any application either by

himself or through advocate in court and those applications do not bear

signature  of  Tulsiram Prajapati.  As  discussed  above,  prosecution  has

failed  to  prove  by  cogent,  consistent  and  reliable  evidence  that  this

witness  was  representing  accused  Tulsiram  Prajapati  in  Hamid  Lala

murder case and therefore also, to my mind, these documents do not

come to the rescue of prosecution in any manner.

57. According to PW-72 Shaikh Salim Khan (advocate), Tulsiram

Prajapati informed him that on his information given to police officer,

Soharabuddin came to be traced out who was ultimately killed.  The

applications Exh – 2189 and 2190 do not spell out about said material

fact i.e. on information given by Tulsiram Prajapati, police traced out

Soharabuddin.

58. On the story of abduction, prosecution has also bank upon the

evidence  of  PW-96  Dinesh  Mohansingh  Gurjar.  This  witness  was  a

convicted accused in a murder case and was suffering life sentence at

Central  Jail  Udaipur.  Shortly put,  this  witness was the jail  inmate of

Tulsiram Prajapati.  This witness deposed that Tulsiram Prajapati  was

introduced to him by Mohammad Azam by saying that he has to  attend

courts at Mahdya Pradesh and Gujarat and there is fear of death and he

requested him to write an application of Tulsiram Prajapati. He further

deposed  that  Tulsiram told  him  that  he  was  an  eye  witness  to  the

abduction of Soharabuddin and his wife Kausarbi and their killing by
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ATS Gujarat and the ATS Gujarat was not to abduct Kausarbi but she

forced to come along with her husband and now the ATS Gujarat and

Rajasthan police are chasing him to kill. Now the question is whether

the  evidence  of  this  witness  can  be  safely  relied upon.  This  witness

claimed that  he  dictated  complaint  of  Tulsiram Prajapati  to  another

prisoner Nasir who drafted the complaint and that was addressed to the

Supreme Court, the High Court of Gujarat, the National Human Right

Commission and the concern Court. The photocopy (Article V) of the

complaint  was  collected  by  the  investigation  agency.  The

original/carbon copy of the complaint was not brought on record. This

witness in the cross examination stated that he had not made his remark

'dictated  by  me'  under  his  signature  on  the  alleged  application  of

Tulsiram Prajapati.  He further  stated that  he could have drafted the

application in his writing. I take a pause here to state that prosecution

has also examined PW-121 Nasir Hussain Khan. This witness has not

supported the claim of Dinesh Mohansingh Gurjar (PW-96). He has said

that he has not drafted any application of  Tulsiram Prajapati  on the

dictation  given  by  Dinesh  Mohansingh  Gurjar  (PW-96).  There  is  no

reason pointed out in the evidence of PW-121 Nasir Hussain Khan to

suggest that he is telling lie. It is well settled that documentary evidence

prevails upon oral evidence. The primary evidence in the shape of the

application  of  Tulsiram  Prajapati  has  not  come  on  record.  The

photocopy  of  the  document,  unless  admitted  by  the  other  side,  is

inadmissible in evidence and therefore it cannot be read in evidence. As

per prosecution, PW-96 Dinesh Mohansingh Gurjar and PW-121 Nasir

Hussain  Khan  were  with  Tulsiram  Prajapati  when  the  fact  of  the

abduction of Soharabuddin, Kausarbi and Tulsiram Prajapati was said

by Tulsiram Prajapati. PW-121 Nasir Hussain Khan has not supported
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prosecution  on  the  material  fact.  Therefore,  the  evidence  of  PW-96

Dinesh  Mohansingh  Gurjar  on  the  story  of  abduction  heard  from

Tulsiram  Prajapati  and  dictated  to  PW-121  Nasir  Hussain  Khan  to

prepare application cannot be safely accepted.

59. PW- 75 Mohd. Rafiq @ Bunty s/o Mohd. Hafiz was also jail

inmate of Tulsiram Prajapati.  It is claimed by prosecution that he also

heard Tulsiram telling him that Gujarat Police Officer Shri Chudasama

brought him to Ahmedabad from Bhilwada and Shri Chudasama and

Shri  Vanjara  gave  false  assurance  to  him  that  they  will  arrest

Sohrabuddin due to political pressure on them and after some time they

will managed to get him released on bail and on this false assurance he

obtained address of Sohrabuddin and he alongwith Sohrabuddin and

Kausarbi was arrested at Hyderabad and were brought to Gujarat and

he  was  allowed  to  go  to  Bhilwada  and on  the  day  of  encounter  of

Sohrabuddin, he was arrested from Bhilwada.  PW- 75  Mohd. Rafiq @

Bunty has not supported prosecution story .  He deposed that he had no

occasion  to  discuss  anything  with  Tulsiram,   PW-76  Firoz  Khan s/o

Akhar Ahmed who was also jail inmate of Tulsiram Prajapati, has been

examined.  This witness has also not supported prosecution in as much

as he has said that he had no occasion to talk to Tulsiran

60. PW  –  174  Kundan  Lalchand  Prajapati  is  the  nephew  of

Tulsiram Prajapati.  He deposed that he was arrested in a crime under

NDPS Act and sent to Central Jail Udaipur.  He further deposed that he

met Tulsiram and questioned him during discussion as to why police

wanted to kill him ?  Tulsiram replied that he is a witness in crime of

Sohrabuddin  fake  encounter.   Tulsirm  also  said  that  he  and
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Sohrabuddin were involved in the crime of Hamid Lala murder and due

to the involvement of Sohrabuddin in this crime, police killed him.  It is

to be noted here that this is not at all the story of prosecution.  This

story  is   not  finding  mention  in  the  statement  recorded  by  the  CBI

Officer.  He has admitted in the cross examination that he did not state

these  facts  before  the  CBI  Officer.   He  has  also  said  that  the  facts

deposed by him for the first time today.  Therefore, the evidence of this

witness is also not worth of consideration for prosecution.

61. Prosecution story so far the involvement of PW-15 Nathubha

Jadeja and PW-30 Gurudaya Singh is that when police learnt about the

fact that  Soharbuddin,  his  wife  Kausarbi  and Tulsiram Prajaparti  are

staying at  Hyderabad and are  planning to  proceed to  Sangli  for  the

medical check-up and treatment of Kausarbi, the police of Gujarat out of

their  conspiracy  reached  Hyderabad.  S.P.  Rajkumar  Pandian

(Discharged accused) reached Hyderabad by flight on 21/11/2005 and

stayed  in  IPS  mess  for  a  day.  The  room  was  booked  by  S.P.  Shri

Balsubramaniam (discharged accused). Dy. S.P. Shir N.H. Dabhi,  police

constable Ajay Parmar, police constable Santaram Sharma, police driver

Nathubha  Jadeja  and  police  driver  Gurudayal  Singh  Chaudhary  left

Ahemadabad by Qualis vehicle bearing No. GJ-A-25-7007 belonging to

PW-17 Premjibhai  Kanjibhai  Cham for  Hyderabad on 20/11/2005 at

08:00  am.  This  vehicle  was  arranged  by  S.P.  Rajkumar  Pandian

(discharged accused). They reached Hyderabad on 21/11/2005 around

08:00 pm.  For their stay S.P. Rajkumar Pandian arranged two rooms in

CISF mess through DIG Shri  T.  Radhakrishnaiah (PW-60).  They also

took meals in IP mess. On next day morning they went to IP mess and

Dy.S.P.  Shri  Dabhi  and  constable  Ajay  Parmar  met  S.P.  Rajkumar
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Pandian (discharged accused) in his room and after some time constable

Ajay  Parmar  came  out  and  he  along  with  Nathubha  Jadeja  and

Gurudayal Singh Chaudhary proceeded to Airport at Hyderabad to book

a flight ticket for Ahemadabad for S.P. Rajkumar Pandian. Thereafter

constable  Ajay  Parmar  returned  back  to  IP  mess.  After  some  time,

constable Ajay Parmar and Nathubha Jadeja went to the market and

bought number plate of A.P. registration and after returning back to IP

mess,  police  driver  Nathubha  Jadeja  replaced  the  number  plate  of

Gujarat registration and put the number plate of A.P. registration on the

Qualis vehicle. In the afternoon some police constable (including police

inspector Shriniwas Rao [accused no. 23]) of Andra Pradesh came in a

Tata Sumo in IP mess and met S.P. Rajkumar Pandian. The police had

information that Soharabuddin along with his  wife  and his associate

Tulsiram Prajapati is proceeding to Sangli by the bus of Sangita Travels

which depart at  about 06:00 pm. S.P.  Rajkumar Pandian along with

Dy.S.P.  Dabhi,  constable  Santaram  Sharma,  Police  driver  Nathubha

Jadeja and police driver Gurudayal chaudhary sit in qualis vehicle and

police of Andhra occupied Tata Sumo and both the vehicles reached on

Hyderabad-Solapur highway and on seeing the coming bus of Sangita

Travel, both the vehicle chased the bus. This bus took a stop at G.M.

Rao Dhaba at Jahirabad at about 11:30 pm. Both the vehicle of police

also stopped on the other side of road in front of dabha watching the

activity of Soharabuddin, Kausarbi and Tulsiram Prajapati. After half an

hour the further journey began. At about 01:30 am, this bus was on the

way near Talola village very close to the mileage stone of 90 km of

Solapur, the qualis vehicle intercepted the bus and the Tata Sumo stop

behind the bus. Soharabuddin, his wife Kausarbi and Tulsiram Prajapati

were got alighted from the bus and were taken in those police vehicles.
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It  is  also  the  story  of  prosecution  that  constable  Ajay  Parmar  was

traveled by flight on the ticket of Rajkumar Pandian and he submitted

declaration form of weapon to the Airport authority.

62. PW-1 Navalkishor Rai (head constable, attached to IP mess,

Hyderabad) did not even whisper in his evidence before the court that

room no. 16 of IP mess was booked by S.P. Balsubramaniam of A.P.

Police  for  Rajkumar  Pandian  and  further  that  Rajkumar  Pandian

occupied said room from 10:20 hrs. of 21/11/2005 and vacated it on

23/11/2005. Prosecution in this had not proved relevant entry of the

accommodation registered maintained in  IP  mess  to  substantiate  the

fact of stay of Rajkumar Pandian as mentioned above. Mess manager,

shri Vishwanathan, who used to maintain accommodation register in IP

mess  is  not  examined.  In  short,  prosecution  has  failed  to  prove  by

documentary evidence that Rajkumar Pandiyan stayed in room no. 16 of

IP mess from 10:20 hrs on 21/11/2005 till vacating it on 23/11/2005.

The Investigation Officer of CBI PW- 178 Dy.S.P. Shankar Shamlal Giri

deposed that he had collected telephone message register, police mess

register of Hyderabad, Accommodation Chart of  Police Mess and Bill

Book No. 49 of CRPF, Hyderabad, in which Bill No. 4927 (Exh. 1954) of

November 2005 were prepared in he name of E. Radhkrishnain , IPS

(PW 60) under Receipt Memo Exh. 3185 and Exh. 3186.  It is to be

noted here that Telephone Message Register – D 173 reflects an entry in

the name of Shri Pandiya c/o Shri Balsubramaniyan (SP).  Police Mess

Register of Hyderabad -D 174  reflects name of Dr. S.P. Rajkumar, S.P.

Gujarat at Sr.  No. 16 showing occupation of room on 21.11.2005 at

10.20 hrs. in official visit.  Accommodation Chart at page 1321 – D 175

shows  Room No.  16  of  IP  Officers  Mess  occupied  by  Dr.  Rajkumar
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Pandian on 21.11.2005 and vacated room on 23.11.2005 at  15 hrs.

These documents were collected from the Manager Shri Vishwanathan.

The Secretary of the Officers Mess is the SP  Hyderabad.  PW 178 Shri

Giri has said that the SP was not examined.  In absence of the evidence

of the author and custodian of the record,  mere production of registers

in itself  does not establish that  Rajkumar Panidan stayed in IP mess

during  the  period  mentioned  above  and  further  that  Shri  N.

Balsubramaniam DIG Intelligence, A.P.  Police Hyderabad had booked

said room.

63. PW-60  E.  Radhakrishnaiah  deposed  that  he  was  posted  as

DIG, CRPF, Hyderabad on deputation from January 2005 to January

2008. On 21/11/2005 at about 07:30 pm Dr. Rajkumar Pandian reach

to his banglow. On the request of Dr. Pandian to book a room for him in

officer mess, he telephonically talked with Arvinda, Mess In-charge and

booked a room. On next day the mess in-charge Shri Arvinda informed

him  that  his  guest  i.e.  Dr.  Pandian  had  left  the  mess  in  the  early

morning,  however,  did  not  make  payment  of  mess  charges.  He,

therefore, made payment of said bill in his monthly bill Exh. 1954. In

examination in chief he further stated that gate register of the year 2005

was shown to him during the investigation more particularly entry of

the date 21/11/2005. On the basis of entries therein he further deposed

that on 21/11/2005 at about 19:30 hrs Shri Pandian came in Qualis

vehicle and left premises at about 21:45 hrs, Shri Parmar had came in

Sumo vehicle at 19:55 hrs and left at 20:20 hrs, whereas Mr. Dabhi

reached  in  Qualis  vehicle  at  20:45  hrs  however  exit  time  was  not

mentioned. In cross examination he has stated that some interpolations

were  seen  in  few  pages  including  page  of  date  21/11/2005  and
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therefore he directed to hold inquiry in this regard however till his stay

at  Hyderabad  inquiry  was  not  finalized.  This  piece  of  evidence  is

sufficient to hold that interpolations on relevant page of gate register

more particularly dated 21/11/2005 is  not worth of  credence unless

and until it is substantiated by other reliable and substantive evidence.

Even otherwise his testimony as regard to entries and exit of vehicles

dated  21/11/2005  is  based  on  the  entries,  which  is  not  within  his

personal knowledge and therefore mere entires of gate register in itself

will  not establish  about  entries  and exit  of  vehicles  as  stated above.

Besides,  person  who  maintained  gate  register  is  also  not  examined.

Therefore, mere entires of gate register will be of no consequence. PW-

16 Islavat Aravindu Naik who was working in officer mess has stated in

cross examination that the phone of DIG Shri E. Radhakrishnainh (PW-

60) was not received by him personally and therefore he cannot state as

to whether he really booked room for the guest of E. Radhakrishnainh.

He has thus not supported the testimony of E. Radhakrishnainh. It has

further come in his evidence that the bills said to have been issued for

the eatables was for the complete month November 2005 and therefore

bill no. 4927 dated 05/12/2005 Exh - 1954 will also not come to the

rescue  of  prosecution  to  connect  that  guest  of  E.  Radhakrishnainh

occupied a room of IP mess. Prosecution collected register of ANX room

1 to 12  (Muddemal 'A'), Mess cutting register (Muddemal 'B'), rough

bill  register   of  etables  taken by guest  (Muddemal  'C'),  bill  book  of

eatables  (Muddemal  'D'),  visitor  register  (Muddemal  'E')  and  carbon

copy of  bill  no.  4927 dated 05/12/2005 of  the  month of  November

2005 Exh. – 1954 are not proved in accordance with the provision of the

Indian Evidence Act by examining the persons who maintained these

documents/registers, as admittedly this witness (PW-16 Aravindu) did
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not maintain these registers/documents. Mere production of documents

in itself will not prove the contents therein. In addition to this, as per

prosecution  story  two rooms  of  CISF  mess  were  booked for  Dy.S.P.

Dabhi,  constable  Ajay  Parmar,  police  driver  Nathubha  Jadeja  and

Gurudayal  Chaudhary,  however,  to  substantiate  this  fact  there  is  no

substantive, cogent and sufficient material. 

64. Prosecution  further  wanted  to  establish  that  Dr.  Rajkumar

Pandian,  Dabhi,  Ajay Parmar, Nathubha Jadeja and Gurudayal  Singh

Chaudhary had been to the IP mess and stayed there as stated above

more particularly on 21/11/2005 and therefore also examined PW-168

Jasvindhar  Singh  S/o.  Gurdas  Singh  (attached  as  head  constable  in

CRPF, Hyderabad during relevant period). He stated in his evidence that

there were three (3) gates in IP mess. Gate No. 1 and 2 were being used

by general person and gate no. 3 was being used by officers. He also

deposed that In-Out register is maintained at the gate in which the entry

of visitors and vehicle numbers is noted by the writer who is regiment

police.  He also stated that his  duty was for  the security of  regiment

police. In cross examination of learned prosecutor he specifically stated

that he was shown In-Out register (Article '37' page 9) and he confirmed

on  seeing  entry  of  21/11/2005  that  Rajkumar  S.P.  came  by  police

vehicle bearing no. AP-22/K-4767 and Shri Shrinivas Rao came by Auto

bearing no. AP-10/J-7019, Shri Parmar came by Sumo vehicle bearing

no.  AP-10/G-5616  and  Shri  Dabhi  of  Ahemadabad  came  by  Qualis

vehicle bearing no. AP-12/J-6362 and all of them visited at the resident

of DIG and further that he confirmed the entry of aforesaid persons.

Thus, he has not supported the evidence of PW-60 (E. Radhakrishnainh)

and  also  of  the  prosecution  story.   The  In-out  Register  of  Vehicles
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maintained by AP Officer's Mess was produced to establish that Dabhi

entered Gate No.3 of CISF by Qualis Vehicle No. AP-12-J-6364 on the

night of 21/11/2005.  It is to be noted here that this witness said that

CRPF Constables Niranjan Kumar and B.K. Reddy were on duty.  Their

statements were recorded by PW 178 Dy. SP Shri Giri but they were  not

produced with the chargesheet.  At this juncture, I must state that there

is no case of prosecution that the number plate of Gujarat Registration

of  Qualis  was  changed  immediately  on  reaching  the  vehicle  at

Hyderabad on 21/11/2005.  Prosecution claimed that on 22/11/2005

the number plate of Andhra Pradesh Registration was brought by Ajay

Parmar from the market and was placed by removing the registration

plate  of  Gujarat.   If  it  is  so,  the  investigation  agency  was  under

obligation  to  find  out  that  the  entry  of  Dabhi  in  the  In-out  Vehicle

Register of Gate No. 3 of CISF was non else but the accused no. 5 Shri

N.H.  Dabhi.   At  the same time I  must mention that  the prosecution

claimed that two rooms of CISF Mess were taken in which one room

was occupied by accused no.5 Shri N.H. Dabhi and accused no. 10 Shri

Ajay  Parmar  and  another  room  was  occupied  by  PW  15  Nathubha

Jadeja  and PW 30 Gurudayal  Singh Choudhary  and accused no.  11

Santram Sharma stayed with SP Shri Rajkumar Pandian.   There is no

oral evidence and documentary evidence to substantiate this fact.  

65. Prosecution has come with a case that on 18/11/2005, S.P.

Rajkumar  Pandian  phoned  PW-17  Premjibhai  Kanjibhai  Cham  and

requested to provide Qualis vehicle to him at Ahemadabad which he

will use for 2-3 days. After receiving the phone call, PW-17 Premjibhai

phoned his  cousin  Madhaubhai  Meghjibhai  Bandiyawala(PW-12) and

said that he is sending qualis vehicle from Bombay to Ahemadabad and
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on  the  call  received  from  S.P.  Rajkumar  Pandian,  qualis  vehicle  be

handover to him. On 18/11/2005, qualis vehicle was with Premjibhai

(PW-17) at Mumbai in his visit  to purchase marriage articles for his

daughter. This Qualis vehicle was handed over to police on the call of

S.P.  Rajkumar  Pandian.  It  is  the  case of  prosecution that  the  Qualis

vehicle  was  with  police  from  18/11/2005  to  23/11/2005.  On

20/11/2005,  in  the  night  time  about  08:00  pm Dy.S.P.  Shri  Dabhi,

constable  Ajay  Parmar,  constable  Santram  Sharma,  police  driver

Nathubha  Jadeja  and  police  driver  Gurudayal  Singh  Chaudhary

proceeded  for  Hyderabad  in  this  Qualis  vehicle.  After  abduction  of

Soharabuddin, Kausarbi and Tulsiram Prajapati, they were brought to

Ahemadabad in this Qualis  vehicle and a Tata Sumo on 24/11/2005

and the Qualis vehicle was returned back. In order to prove this fact,

prosecution  examined  PW-11  Chandrasinh  Raisinh  Jadhav  –  the

watchmen at the house of Premjibhai Cham at Ahemadabad, PW – 12

Madhaubhai Meghjibhai Bandiyawala, PW – 13 Sajjan Nagji Odedera -

the driver  on Qualis  vehicle,  PW-14 Malde Nathabhai  Odedera -  the

transport in-charge in the company of Premjibhai Cham at Probandar

and  PW- 17 Premjibhai Kanjibhai Cham - owner of the Qulais vehicle.

66. It has come in the evidence of PW-17 Premjibhai Cham that

for shopping of marriage article of the marriage of his daughter Anjali

scheduled  on  07/12/2005  he  along  with  his  family  had  been  to

Mumbai. His Qualis vehicle bearing registration no. GJ-A-25-7007 was

at Ahemadabad and was in use of his cousin Madhubhai (PW-12), for

distribution of wedding cards. It  has come in the evidence of PW-12

Madhubhai  that  this  Qualis  vehicle  was  being  used  by  him  for

distribution of marriage cards during the period from 18/11/2005 to
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23/11/2005. PW-14 Malde Odedera has corroborated the fact of user of

this Qualis vehicle during the period from 18/11/2005 to 23/11/2005.

Thus, it is clear from the evidence of these prosecution witnesses that

said  Qualis  vehicle  was  very  well  at  Ahemadabad  more  specifically

during the period from 18/11/2005 to 23/11/2005. PW-17 Premjibhai

has stated in his evidence that he did not oblige S.P. Rajkumar Pandian

by giving Qualis vehicle much less from 18/11/2005 to 23/11/2005.

These witnesses were declared hostile by prosecution, however, nothing

favourable would be brought on record so as to disbelieve the evidence

on record  that  Qualis  vehicle  was  being used  by  PW-12 Madhubhai

Bandiyala  for  distribution  of  marriage  cards  from  18/11/2005  to

23/11/2005.  Thus,  the  prosecution  story  that  on  demand  of  Qualis

vehicle  by  S.P.  Rajkumar  Pandian,  Qualis  vehicle  was  accordingly

provided and during the period from 18/11/2005 to 23/11/2005 this

vehicle  was  being  used  by  S.P.  Rajkumar  Pandian  has  not  been

established. Consequently, the story of prosecution that this vehicle was

used for abduction and carrying Soharabuddin, Kausarbi and Tulsiram

Prajapati has been demolished by these witnesses.

67. It  has come in the evidence of  PW-13 Sajjan Odedera that

servicing of this Qualis vehicle was done on 24/11/2005. It has further

come in his evidence that the number plate of Qualis vehicle was broken

and  therefore  it  was  replaced  and  the  said  vehicle  was  taken  from

Ahemadabad  to  Porbandar  on  25/11/2005.  His  evidence  also  has

damaged the prosecution story regarding user of  this  vehicle by S.P.

Rajkumar Pandian during the period from 18/11/2005 to 23/11/2005.

The evidence of PW-14 Malde Odedera is of no use to prosecution to

substantiate  its  story  regarding  providing  Qualis  vehicle  to  S.P.
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Rajkumar Pandian and that it was used by S.P. Rajkumar Pandian from

18/11/2005 to 23/11/2005. The watchman of PW 17 Premjibhai Cham

at his residence at Ahmedabad was PW 11 Chandrasinh Raisinh Jadhav.

This witness deposed that in the year 2005 he received phonecall from

Madhubhai, an employee of Premjibhai, that Qualis vehicle alongwith

driver is near Judges bunglow area and he asked to bring the vehicle

and keep it at the residence of Premjibhai.  This witness went to the

Judges Bunglow area and brought the vehicle at about 10.30 or 11 p.m.

He does not remember the date and month of receiving phone call.  He

does not know who was the driver.  After 3-4 days the driver Sajanbhai

Nagjibhai came from Porbander and had taken the vehicle to Porbander.

This evidence is again of no use unless it is established that the driver

was none else but Nathuba Jadeja (PW 15).   Further Madhuhai  has

denied to have given call on phone to this witness.  Nathuba Jadeja (PW

15) has also declined to support this claim.  

68. It is the case of prosecution that the registration number plate

GJ-A-25-7007 of Qualis vehicle was removed and number plate of AP-

12-J registration was fixed at Hyderabad on 22/11/2005.  It is to be

noted here that  no material  was collected during investigation as  to

from where the number plate of AP 12J was purchased and at what

place it was placed by removing number plate of GJ-A-25.  It is also not

proved by prosecution as to where this number plate was again changed

in  the  return  journey  to  Ahmedabad  and  what  was  done  with  the

removed number plate of AP-12J.  PW 15 Nathubha Jadeja, examined

by the prosecution on the change of number plate of Qualis Vehicle at

Hyderabad,  has  not  supported  prosecution  case.   Similarly,  the

chargesheet reveal that two Tata Sumo and one Qualis were used in the
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alleged abduction.  During trial it was said that one Tata Sumo and one

Qualis  were used in the journey.   There is  no material  on record to

establish that Tata Sumo was used in the alleged crime.  No particulars

of Tata Sumo were collected.  Therefore, the story of prosecution about

use of these two vehicles, may be of Gujarat or one of them may be of

Andhra Pradesh, is not established by giving substantial evidence.  PW

123   Yutura  Satyanarayan  Rao  who  was  Road  Transport  Officer  in

South Zone at Hyderabad in the year 2007  was examined.  It has come

in his evidence that he received letter dtd. 17/05/2007 Exh. 2578 of

Dy.S.P.  Shri  G.B.  Padheriya  (PW  182)  CID  Crime  Gujarat  asking

information about vehicle registration no. AP-12-J-6364.  By his reply

dtd. 29/05/2007 Exh. 2579 he informed that series of AP-12-J was no

allotted till 2007.  He further informed that series of AP-12-G-2850 was

allotted  as  on  29/05/2007.   This  evidence  established  that  the

registration no. AP-12-J-6364 was not in existence in the year 2005.

The question is whether this series was used by the accused Shri N.H.

Dabhi, Ajay Parmar, Nathubha Jadeja, Gurudayal Singh Chaudhary, and

Santram Sharma on the Qualis vehicle from 22/11/2005.  This evidence

is lacking.  In absence of any cogent and satisfactory evidence, it can be

said that the prosecution failed to establish that in the crime of alleged

abduction, these accused used Qualis  vehicle GJ-A-25-7007 and with

intend to suppress the registration number of Gujarat, they had changed

the number plate by replacing the same with number plate of AP-12-J-

6364.

69. Prosecution case  is  that  Constable  Ajay Parmar traveled by

flight  from  Hyderabad  to  Ahmedabad  on  23/11/2005  on  the  flight

ticket of SP Rajkumar Pandiyan.  To substantiate this fact, at the first I
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must state that there is no evidence about the stay of Constable Ajay

Parmar at Hyderabad till 23/11/2005.  There is also no evidence of the

Airport Authority or any independent witness saying that constable Ajay

Parmar traveled by flight on 23/11/2005.  In absence of the evidence, it

can be said that prosecution failed to establish the presence of constable

Ajay Parmar at Hyderabad and his travel from there to Ahmedabad by

flight.  

70. It is the case of prosecution that Dy.S.P. Shri Dabhi had SIM

Card  of  9825006898  which  was  in  the  name  of  PW-18  Chandresh

Amrutlal Patel and was in his (Dabhi) use since August 2002 to June

2006 and has made regular payment of service charges. It is also the

case of prosecution that on the relevant date of incident of abduction

this  mobile  phone  was  in  the  network  of  Andra  Pradesh.  PW-18

Chandresh did not support the story of  prosecution; rather he stated

that he is not in know of Dy. SP Shri Dabhi and also did never give his

SIM Card to Dy.SP Shri Dabhi.  The investigator PW 186 Vishwas Meena

P.I. CBI stated that CDR of mobile alleged to be in use of Dy. SP Shri

Dabhi, revealed that in the morning of 26/11/2005 when this mobile

number was located at Narol Circle Cross road Sarkhej  Ahmedabad,

there was one phone call from Andhra Pradesh.  It be noted that the

owner  of  SIM  namely  PW  18  Chandresh  Patel  has  not  supported

prosecution stating that it was with Dy SP Shri Dabhi.  

71. It  is  also  the  case  of  prosecution  that  the  accused  no.  23

Ghattamaneni  Shrinivas  Rao  was  using  SIM  Card  no.  9848288177

which he had obtained from Bala Shankar Babu Nelapati (PW 28) and

this mobile phone was working in the network of Gujarat. For proving
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this  fact  prosecution examined Bala Shankar Babu Nelapati  (PW 28)

and  Golla  Venkta  Suman  Babu  (PW  29).  It  is  also  the  case  of

prosecution  that  on  the  relevant  date  of  incident  of  abduction  this

mobile phone was in the network of the Maharashtra and other States.

The  witnesses  named  above  have  not  support  the  story  of  the

prosecution rather the  owner of  the SIM Card has said that  he did

never give his SIM card to accused no. 23.  The record of call details of

SIM Card no. 9848288177 was also not collected.  It is to be noted here

that prosecution examined PW 154 Arun Madhav Bhagavatula, the Sr.

General  Manager, Legal  Operation, IDEA Cellular Ltd.   This witness

said that in the year 2006 he was Manager Legal and Nodal Officer at

Hyderabad.  He received a requisition from CBI demanding information

of  mobile  numbers  i.e.  9848617250,   9848327299,   9848688177,

9848563177,  9848936677,  9848176677,  9848423594,  9848288177,

which were in the name of V.N. Transport, C. Venkateshwara Complex,

near G.C. Bunk, Singarayakonda, Prakasaml – 523.  He furnished the

copy of  post  paid bills  from October  2005 to  December  2005.   The

subject in the case relates to mobile number 9848288177 said to be

with accused no. 23 Srinivasa Rao Ghattamaneni.  According to him the

bill  for  this  mobile  number  was  generated  for  Rs.  6576.97ps  for

04/09/2005  to  03/11/2005  and  another  bill  of  Rs.  2995.54ps  was

generated for 04/11/2005 to 03/01/2006.  The question is whether this

evidence is admissible.  The cross examination of this witness reveals

that he had not seen the original application form and other documents

required to issue SIM of these mobile numbers.  This witness admits

that  prior  to  March  2006  he  was  not  working  in  IDEA  Cellular

Company.  He further admits that he had no personal knowledge as to

what had happen prior to March 2006.  He also admits that he does not
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know as to who gave the names of persons who hold those SIMs.  He

further  said  that  he  was  not  present  on  the  system  when  the  bills

supplied to the CBI Officer were generated by the System Operator.  He

never  worked  as  System Operator.   He does  not  have  any  personal

knowledge  as  who  were  using  these  SIMs  during  the  period  from

September 2005 to January 2006.  AT this juncture, I again repeat the

evidence of Bala Shankar Babu Nelapati (PW 28) who has said that he

had not given SIM Card of 9848288177 to the accused no. 23  Srinivasa

Rao  Ghattamaneni.   It  is  also  to  be  noted  here  that  PW 154  Arun

Madhav Bhagavatula claimed that he had furnished the information of

the electronic record alongwith his letter dtd. 01/02/2012 to the CBI

Officer.     This witness has not complied the requirement of  Section

65-B(4) of the Evidence Act. This Provision requires that if it is desired

to  give  a  statement  in  any  proceedings  pertaining  to  an  electronic

record, it is permissible provided following conditions are satisfied :

a)  Thee must be a certificate which identifies the electronic record
containing the statement;  
b)    The  certificate  must  describe  the  manner  in  which  the
electronic record was produced; 
c)   The  certificate  must  furnish  the  particulars  of  the  device
involved in the production of that record;
d)   The  certificate  must  deal  with  the  applicable  conditions
mentioned under Section 65-B(2) of the Evidence Act;  and
e)   The  Certificate  must  be  signed  by  a  person  occupying  a
responsible  official  position  in  relation  to  the  operation  of  the
relevant device.  

This principle of law is laid down  by the Supreme Court in

the  case  of  Anvar  P.V.  V/s  P.K.  Basheer  and  Others  reported  in

(2014)10SCC 473.  In the case of CD, VCD, Chip, etc, the same shall be

accompanied by the certificate in terms of Section 65B obtained at the

time of taking the documents, without which, the secondary evidence
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pertaining to that electronic record, is inadmissible.  The amendment of

Section 65 of the Evidence Act came in to effect from 17/02/2000.  It

was  therefore  mandatory  for  the  prosecuting  agency  to  produce  the

certificate in terms of Section 65-B obtained at the time of collecting

documents,  without  which  the  secondary  evidence  pertaining  to

electronic record is inadmissible.  

72. The Ld. Prosecutor Shri Raju submitted that non collection of,

false records (details) and SIM details of mobile phone is an instance of

faulty  investigation.   However,  the  evidence  collected  and produced

during the trial establish that the accused no. 23 was in journey with

Gujarat  Police  from  Hyderabad  to  Ahmedabad  and  was  in  the

conspiracy of abduction.

73. As against this the Ld. Advocate Shri Pradhan for accused no.

23 and the Ld. Advocate Shri Wahab for accused no. 7 argued that non

collection  of  CDR and SIM details  of  mobile  phones  of  the  accused

person cannot be said to be mere instance of faulty investigation but

amounts  to  withholding  of  best  evidence.   It  is  not  the  case  of

prosecution that the CDR could not be made.  On the other hand the

investigators  have  said  that  letter  correspondence  was  made  with

various mobile companies and the CDR was demanded.  Few CDR have

been produced and the Nodal Officer have been examined.  However,

the  CDR  showing  its  network  in  Ahmedabad  of  accused  no.  23  on

23/11/2005 and of accused no. 7 from 24/11/2005 to 26/11/2005 has

been withheld.  By making reference of the case of Tomaso Bruno and

anr. V/s State of U.P. [(2015)7 SCC 178],  it was argued that if a party

in  possession of  best  evidence  which  will  throw light  in  controversy
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withholds it, the Court can draw an adverse inference against him under

Section 114 illustration (g) of the Evidence Act.

74. It is true that the CDR as well as the data showing network of

the mobile phones alleged to be with accused no 23, accused no. 5,

accused no. 7, accused no. 8, accused no. 9, accused no. 10 and accused

no. 11 were not produced.  The evidence laid against them that they

were  in  Hyderabad  and/or  Ahmedabad  during  the  period  from

21/11/2005  to  26/11/2005  has  not  established  their  presence.   In

absence of the CDR showing network and phone calls made by these

witnesses  either  at  Hyderabad  or  Ahmedabad  or  on  the  way  from

Hyderabad to Ahmedabad and vise-a-versa, Section 114 illustration (g)

of the Evidence Act comes for the rescue of  the defence to draw an

inference that this record was favourable to the defence and therefore it

was withheld.

75. The  CBI  Investigator  made  correspondence  with  the  Nodal

Officer of IDEA Cellular PW 155 Bhavik Arvind Joshi in the year 2012

and demanded Tower details of Mobile No. 9824778312, 9824010090,

992687688 and 9926598843 during the period of December 2006 to

January 2007.  This witness supplied the information in his reply Exh.

2830,  2831  and  2832.   He   had  given  the  User  name  and  other

connecting information of these mobile phones but has said that the

information of Tower location is not available.   He has also said that

the  mobile  number  9926876881  and  9926598843  were  operated  in

Banaskantha.   On  the  mobile  number  9824778312  which  the

prosecution claimed to be in use of accused no. 25 Aashish Pandya SOG

Palanpur, in the reply Exh. 2830.  This witness said that the SIM of the
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mobile stand in the name of Naresh Narsibhai Mathukiya Krishna Park

Society, Junagad Road, Jethpur.  PW 156 Naresh Narsibhai has declined

to state that SIM Of 9824778312 was given to accused no. 25 Aashish

Pandya and he was using it.  There is no investigation on the call details

and  to  examine  the  subscriber  of  those  numbers  found  in  the  call

details.  Therefore, this evidence collected during investigation is of no

significance  to  establish  conspiracy  much  less  the  conspiracy  to  kill

Tulsiram Prajapati by accused no. 25 and other accused persons.

76. Prosecution examined PW 157 Ashok Dhirajlal Rupapara who

was Nodal Officer,  BSNL Ahmedabad.   He deposed that from March

2009 to March 2010 he was working as  Divisional  Engineer,  Mobile

Switch Room, BSNL Ahmedabad and was taking care of supervision and

technical maintenance of electronic mobile switch.  The Addl. SP CBI

Shri Binaykumar in his letter dtd. 03/05/2011 demanded the copy of

data in CD provided under letter dtd. 30/04/2010 to Dy. S.)P. Shri R.K.

Patel,  CID Crime, Gandhinagar.   In the reply dtd. 10/05/2011 (Exh.

2854) he has provided the soft copy of CD alongwith the copy of letter

dtd. 30/04/2010.  Again he received letter dtd. 13/05/2011 from the

SP Shri Binaykumar in which the Copy of Application Form (CAF) and

the CDR of mobile numbers 9427650721, 9426041006, 9427064739,

9427305065, 9427306077, 9427306294, 9427271977 and 9426827609

were demanded.   Alongwith his reply dtd. 07/06/2011 (Exh. 2855) he

had supplied the  CAF of  first  six  mobile  numbers  and said that  the

information of the last two mobile numbers was not with them.  He also

supplied the CDR of first seven mobile numbers and said that CDR of

last mobile number was not available.  In the cross examination this

witness deposed that he never worked in the Customer Service Center
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where the Customer Application Form (CAF) are available.  He further

said that the CDR Center is at Pune where he never worked.  He further

said that he was not present at the time when CDR was generated and

has no personal knowledge about the Customer Application Form and

the CDR of  eight  mobile  numbers.   Here  again  the  evidence  of  this

witness is  not admissible on the information of  the electronic record

supplied to him.  The application form and the CDR were not supplied

alongwith the Certificate required under Section 65-B of the Evidence

Act.  This witness has no personal knowledge of the information which

he  collected  from  the  Customer  Service  Section  and  the  operating

system of the mobile phones.  The secondary evidence on the electronic

record is not proved.

77. Prosecution examined PW 149 Shashibhushan Keshavprasad

Shah who was Sub Inspector working in the interception room at ATS

Ahmedabad from 1999 to 2004.  An attempt was made to questioned

him whether a letter dtd. 27/12/2006 (Art. B-1) send by DIG (Inte) GS

Ahmedabad  Shri  A.K.  Sharma  to  the  Vice  President  (Legal),  Hutsh-

Fascel  Ltd.  Ahmedabad  for  interception  of  mobile  phone  no.

9926876881 diverted to mobile no. 9825232540 was received in their

office to which he replied that he had not come across such letter during

his tenure.  The evidence of this witness whisper no head and tale of

this case.  

78. PW-200  Josemohan  Xavior  attached  to  CBI  deposed  that

during  the  period  from  23/11/2005  to  28/11/2005  Shriniva  Rao

(accused no. 23 – PSI attached to P. S. Singearikonda) was on other

duty  i.e.  crime  outside  police  station,  as  shown  in  the  Duty  Roster
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(Art.Q-1).  In normal course of conduct any police officer if wanted to

go  outside  the  jurisdiction  of  concern  police  station  to  which  he  is

attached, he is expected to inform his superior and to seek permission.

PW 210 Sandeep Tamgadge, the Chief  Investigation Officer admitted

the aforesaid fact.  It is also an admission from this witness that there

was no material to suggest that the discharge accused no.2 SP Shri N.

Balasubramaniam had knowledge about the alleged offence.  He has

also said that in the duty roster (Art. Q-1) the accused no. 23 Srinivas

Rao is shown on Crime duty from 23/11/2005 to 28/11/2005 and on

Bandobasta duty on 30/11/2005. He also deposed that he had not seen

the CDR of mobile phone no. 9848288177 in the investigation papers.

In absence of such material on record, it is not worth of acceptance that

during the period mentioned above he had left the jurisdiction of police

station  of  Singeraikonda  and  reach  to  Hyderabad  and  thereafter  to

Gujarat. It is further to be noted here that concern registers including

DSR  though  collected  from  police  station  as  evidence  against  this

accused are not produced with the charge-sheet and also not brought

before  the  court  during  trial.  Under  such  circumstances,  an  adverse

inference needs to be drawn against the prosecution to the effect that

had  these  registers  been  produced  before  the  court,  it  would  have

totally  spoiled  the  prosecution  story  against  this  accused.  At  this

juncture,  the  citation  in  the  case  of  Gopal  Krishnaji  Ketkar  V/s

Mohamed Haji Latif and Others [(1968)3 SCR : AIR 1968 SC 1413]

referred by the defence needs to be read here.  In paragraph 5 of this

citation the Hon'ble Supreme Court observed that

“Even if the burden of proof does not lie on a
party the Court may draw an adverse inference
if  he  withholds  important  documents  in  his
possession which can throw light on the facts at
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issue.  It is not, in our opinion, a sound practice
for those desiring to rely upon a certain state of
facts  to  withhold  from  the  Court  the  best
evidence  which  is  in  their  possession  which
could throw light upon the issues in controversy
and to rely upon the abstract doctrine of onus
of truth.”  

It  is,  therefore,  not  safe  to  hold  on  the  testimony  of  the

witness  examined  in  this  case  that  there  was  any  involvement  of

accused no. 23 in commission of the offence alleged against him.

79. PW 15 Nathubha Jadeja and PW 30 Gurudayal  Singh who

were  accompanying  Dr.  Rajkumar  Pandian  and  other  police  officers

from Ahemadabad and went to Hyderabad to accost Soharabduddin, his

wife  Kausarbi  and Tulsiram Prajapati  are  accomplice  witness  in  this

case.  Prosecution examined them to prove that between the night of

22/11/2005  and  23/11/2005,  Soharabuddin,  his  wife  Kausarbi  and

Tulsiram Prajapati  were proceeding by a bus of  Sangita Travel  from

Hyderabad to Sangli and the bus halted at G.M. Rao Dhaba at Jahirabad

and thereafter near village Talola, bus was intercepted by Qualis vehicle

and  Tata  Sumo  vehicle  and  therefrom  said  Soharabuddin,  his  wife

Kausarbi and Tulsiram Prajapati were taken into custody from bus and

they  were  then taken by police.  Both these  witness  did  not  support

prosecution story to establish abduction of Soharabuddin, Kausarbi and

Tulsiram  Prjapati.  In  their  lengthy  and  searching  cross  examination

nothing favourable could be brought on record so as to establish story of

abduction of Sohrabuddin, Kausarbi and Tulsiram Prajapati.

80. It is the case of prosecution that in the traveling journey via

Pune, the police team reached to Sahejpur village and for refreshment
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they  stopped  at  Sidhu  Panjabi  Dabha  of  PW-41  Yadvinder  Singh

Shamsher Singh Sidhu. It  is  also the case of prosecution that PW-41

Yadvinder  Singh  served  breakfast  to  Soharabuddin,  Kausarbi  and

Tulsiram Prajapati sitting in the Tata Sumo and one of the police officer

had cautioned the policeman going with him to be careful while serving

food as he was a dreaded criminal and may try to run away.  It is also

said  by  prosecution  that  the  CBI  Officer  Dy.S.P.  Shri  N.S.  Raju  had

shown him (PW 41) the  coloured photograph (Art.F) in his  visit  on

30/11/2011 and on seeing the said photograph he stated before him

that he was a criminal brought by Gujarat Police at his dhaba.  On the

said  story  PW  41  Yadvinder  Singh  Shamsher  Singh  Sidhu  has  not

supported  prosecution.   He  has  denied  to  have  seen  any  dreaded

criminal brought by Gujarat Police at any time much less in 2005 to

whom he served Court in the Tata Sumo and he was identified from the

coloured  photograph.   He  was  declared  hostile.   Nothing  could  be

extracted from his evidence to connect the story of alleged abduction.

81. In the chargesheet drafted by PW 209 Shri Amitabh Thakur

the Chief I.O., he has said that the motive of the accused was i) Political

and ii) Monetary benefit.  In para 5 and 6 of his cross examination, he

has said that none of the 22 accused facing trial was political beneficiary

or  monetary  benefited  and  none  of  them  have  motive  to  kill

Sohrabuddin.  This is also one of the circumstance which favours the

defence.  After the scanning of the evidence of the material witnesses

and the documents, I have no hesitation in my mind to conclude that

the prosecution failed to establish that Sohrabuddin, his wife Kausarbi

and the associate Tulsiram Prajapati were at Indore and they reached

Hyderabad  on  16/17-11/2005  and  have  stayed  at  the  house  of
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Kalimuddin and his sister Salima Begum @ Apa and from there, they

proceeded to Sangli on 22.11.2005 by the bus of Sangeeta travels and

were abducted by the accused nos. 5, 7, 8 and 23 alongwith SP Shri

Rjkumar Pandiyan (discharged accused) and accomplice witnesses PW

15  Nathubha  Jadeja  and  PW  30  Gurudayal  Singh  Choudhary  by

intercepting  the  bus  near  Talola  Village  and  were  brought  to

Ahmedabad by Qualis and Tata Sumo.

82. It  is  the  case  of  prosecution  that  after  abduction  of

Sohrabuddin, his wife Kausarbi and associate Tulsiram Prajapati, they

were  brought  upto  Valsad  in  Gujarat  and  from  there  Tulsiram  was

allowed to go and he came to Bhilwada in Rajasthan. This fact was for

the first time said by PW 174 Kundan Prajapati to the CBI Officer on

22/05/2011, PW 141 Advocate Smt. Krishna Manulal Tripathi of Ujjain

on 22/05/2011 and PW 87 Shri Devendra Sharma, clerk of advocate

Tiwari  of  Ujjain  on  21/05/2011.  To  substantiate  this  fact  PW  174

Kundan Prajapati, the nephew of Tulsiram, PW 141 Advocate Krishna

Manulal Tiwari and PW 87 Shri Devendra Sharma are examined.  There

is no whisper in their evidence to support this claim.  PW 15 Nathubha

Jadeja and PW 30 Gurudayal Singh Choudhary have also negatived the

alleged story.

83. It  is  also the case of  prosecution that Sohrabuddin and his

wife  Kausarbi  were  brought  to  Ahmedabad  in  the  evening  of

23/11/2005 and they were detained in Disha Farm. To substantiate this

fact prosecution examined PW 8 Nareshbhai Ranchhodbhai Patel,  PW 9

Dineshbhai Vishalbhai Kolipatel,  PW 10 Girishbhai Chhotabhai Patel,

PW 31 Bhailalbhai Koderbhai Rathod.  It is not in dispute that Disha
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Farm is owned by PW 10 Girishbhai Chhotabhai Patel.  It is the case of

prosecution that Dy.S.P. Shri M.L. Parmar through the RTO Agent Shri

Satish Sharma (now deceased), met PW 10 Girishbhai Chhotabhai Patel

and requested to allow them to use Disha Farm for secret official work.

PW 10 Girishbhai  permitted Dy.  S.P.  Shri  M.L.  Parmar to  use  Disha

Farm and instructed  PW 9  Dineshbhai  Vishalbhai  Kolipatel  to  allow

Dy.S.P. Shri M.L. Parmar to use Disha Farm whenever he visited there.

In the evidence of PW 10 Girishbhai Chhotabhai Patel he deposed that

he never gave Disha Farm to any police.  He also deposed that Satish

Sharma never visited his office nor introduced any police officer to him.

He was declared hostile.  In his searching cross examination nothing

revealed to establish the meeting of Dy.S.P. Shri M.L. Parmar with him.

Similarly,  there  is  nothing  in  the  evidence  of  PW  9  Dineshbhai

Vishalbhai Kolipatel that he was ever introduced with Dy.S.P. Shri M.L.

Parmar  much  less  on  23/11/2005  by  PW  10  Girishbhai  and  was

instructed that whenever the Dy.S.P. come and ask for the key of the

office then he shall handover the key to him.  

84. On the  case of  prosecution that  Sohrabuddin  and Kausarbi

were brought in the Qualis at Coba Circle by the police driver Nathubha

Jadeja in the evening time and Dy. S.P. Shri M.L. Parmar reached there

by Maruti  Fronti  and the  Qualis  Vehicle  followed Maruti  Fronti  and

reached near  Disha  Farm at  Adlaj  where  Sohrabuddin  and Kausarbi

were  alighted from the  vehicle  and kept  at  Disha Farm, Prosecution

examined  PW  15  Nathubha  Jadeja,  PW  31  Bhailalbhai  Kodarbhai

Rathod,  the  driver  of  Maruti  Fronti,  PW  9  Dineshbhai  Vishalbhai

Kolipatel,  PW 10 Girishbhai  Chhotabhai  Patel  and PW 8 Nareshbhai

Ranchhodbhai  Patel.   None of  these witnesses supported prosecution
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story.  At this juncture I must point out that in the statement of PW 9

Shri  Dineshbhai  Kolipatel  the  prosecution  brought  the  story  that

Sohrabuddin and Kausarbi were brought to Disha Farm on 24/11/2005.

This story was suggested to him in his evidence  by the Ld. Prosecutor

after declaring him hostile.  The same story is repeated in the leading

questions by the Ld. Prosecutor to PW 10 Girishbhai Chhotabhai Patel.

Though  these  witnesses  have  not  supported  prosecution  on  the

detention of  Sohrabuddin and Kausarbi  at  Disha Farm.  However,  it

appears that prosecution itself was not clear since inception as to the

detention  of  Sohrabuddin  and  Kausarbi  from  23/11/2005  or

24/11/2005.  PW 8 Nareshhai Ranchhodbhai Patel who happened to be

with Girishbhai at Disha Farm on 26/11/2005 as the Court Commission

was to visit Disha Farm for inspection, had seen Kausarbi taken out of

Disha Farm by the police and taken her away in Maruti Fronti.  PW 8

Nareshbhai  has  denied  the  prosecution  story.   It  is  also  the  case  of

prosecution that Sohrabuddin was removed from Disha Farm on the

night of 25/11/2005 and was shifted to Arham Farm.  There is lack of

evidence to establish this fact.  PW 9 Dineshbhai Kolipatel and PW 10

Girishbhai Patel have denied to have noted the shifting of Sohrabuddin

on 25/11/2005.  PW 31 Bhailalbhai was the driver of Maruti Fronti GJ-

18-G-1816.   The  logbook of  this  vehicle  was  collected.   In  the  said

logbook entry of 25/11/2005 and 26/11/2005 at Sr. No. 76 on page no.

42 were written by Dy S.P. Shri M.L. Parmar.  The entry shows that he

performed journey by this vehicle from ATS to Narol, Sarkhej Highway,

City area and back to ATS during 23 hrs to 6.30 hrs. and it covered the

area of 82 kms. and number of persons in this journey were 1 + 2 and

this entry was signed by Shri N.H. Dabhi.  To establish this fact PW 31

Bhailalbhai Rathod, the driver of the said Maruti Froti was confronted
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with this entry in the logbook.  He has denied to have any knowledge of

this entry.

85. It is the case of prosecution that while detaining Sohrabuddin

and Kausarbi at Disha Farm PSI Balkrishna Choubey (Accused no. 6)

alongwith two constables, all in civil dress having weapons, stayed at

the gate of Disha Farm.  None of the witness out of PW 8 Nareshbhai

Patel, PW 9 Dineshbhai Kolipatel, PW 10 Girishbhai Patel and PW 31

Bhailalbhai Rathod supported prosecution.

86. Similarly,  on  the  story  of  detention  of  Sohrabuddin  and

Kausarbi at Arham Farm belonging to Shri Rajendra Jirawala (Accused

no.  19),  prosecution  examined  PW  19  Chandraprakash  Bhanwarlal

Chopra.  This witness was the Secretary and accused no. 19 was the

chairman  of  Roveg  Resort  Co-op.  Housing  Society  Ltd.  Ambapur  in

which out of 22 plots, plot no. 5 was of accused no. 19 on which he

constructed  a  bunglow which  was  given  the  name  Arham Bunglow.

This  bunglow was  given  to  the  police  of  ATS Ahmedabad to  detain

Sohrabuddin and Kausarbi.  On the instruction of accused no. 19 the

watchman Tejbahadur Balair permitted detention.  After the killing of

Sohrabuddin  on  26/11/2005  it  was  published  in  newspaper.   After

reading  this  news  PW  19  Chandraprakash  Chopra  met  Rajendra

Jirawala.  That time he came to know from him that his bunglow was

given to Gujarat Police to confine Sohrabuddin and Kausarbi.  PW 19

Chandraprakash Chopra has not supported prosecution.  Even after a

lengthy searching cross examination nothing reveal to establish that the

accused no. 19 gave Arham Farm to ATS Officer and the latter detained

Sohrabuddin  on  the  night  of  25/11/2005  and  Kausarbi  from
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26/11/2005 to 29/11/2005.  

87. In  the  course  of  investigation  the  CID Crime visited  Disha

Farm  and  Arham  Farm  alongwith  the  panch.   PW  47  Bhikabhai

Kantibhai Patel and Vinodbhai on 29/04/2007 and PW 48 Bhadreshbhai

Ambalal Patel and PW 49 Hareshbhai Chandulal Jani on 02/05/2007.

This visit  was made at the instance of  PW 31 Bhailalbhai Koderbhai

Rathod,  who  according  to  the  prosecution  shifted  Sohrabuddin  and

Kausarbi  from  Disha  Farm  to  Arham  Farm.   The  panchnama  dtd.

29/04/2007  and  panchnama  dtd.  02/05/2007  were  drawn.   No

incriminating  evidence  to  establish  detention  of  Sohrabuddin  and

Kausarbi was found during search as reflected in the panchnama.  These

panch witnesses have not supported prosecution on the visit and search.

Even  PW  31  Bhailalbhai  Rathod  has  also  denied  his  visit  with  the

investigators.   Therefore,  this  evidence  also  failed  to  establish  the

detention of Sohrabuddin and Kausarbi at Disha Farm and Arham Farm

by the accused persons.

88. It is the case of prosecution that on the night of 25/11/2005

Sohrabuddin was removed from Disha Farm.  PW 15 Nathubh Jadeja

drove Police Inspector N.H. Dabhi alongwith three officers of Rajasthan

Police in the Maruti Car.  On the instructions of Police Inspector Shri

N.H. Dabhi he stopped Maruti Car near big electric pol in between Narol

Circle and Vishala Circle.  Then, police inspector Shri NH. Dabhi and

three officers of Rajasthan police alighted from that car. He took Maruti

car ahead of that spot and parked it.  He further stated that at about 2

O'clock in the night second Maruti  Car driven by PW 31 Bhailalbhai

Rathod came from Narol and stopped near electric pol. Some persona
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alighted from that  vehicle.   PW 31 Bhailalbhai  Rathod then brought

ahead and parked his Maruti car behind the Maruti car driven by PW 15

Nathubha Jadeja.  After some time a sound of firing was heard.  Both

the drivers were instructed to reverse the vehicles.  Both the vehicles

were  brought  near  the  electric  pol.   One  person  was  lying  there  in

injured  condition  who  was  put  in  the  Maruti  car  driven  by  PW 31

Bhailalbhai Rathod, by Police Inspector N.H. Dabhi and PSI Choubey.

Besides the discharged accused nos. 1, 2 and 3, Santram Sharm, PSI

Choubey  and  three  officers  from  Udaipur  were  present.  PW  31

Bhailalbhai Rathod gave his statement to the investigators that at about

2.30 am in the night intervening 25/11/2005 and 26/11/2005 he had

brought Dy. S.P. Shri M.L. Parmar and others by Maruti Car to Coba

Circle.  There PSI Choubey with two other persons came and sat in his

car.   Face  of  one  of  those  two  persons  was  covered.   The  car  was

brought to Narol Circle and then towards Vishala Circle.  The car was

stopped near the Electric Pol.  PSI Choubey and two persons alighted

from the car.  Another Maruti car came and stopped there.  He then

heard  sound of  firing  bullets.   Thereafter  Police  Inspector  Shri  N.H.

Dabhi called him.  Another Maruti car left the spot.  He reversed his car.

He saw one motorcycle lying there and also one person lying there in

injured condition.  This injured person was kept by Police Inspector Shri

N.H. Dabhi and PSI Choubey in this car and they went to Civil Hospital

where that person was declared dead. From the statement of both these

witnesses given before the investigators it reveal that they witnessed the

post  event  happenings  after  hearing  sound of  firing.  They  have  not

disclosed the identification of the Police Officers of Udaipur.  They have

also not seen as to who fired bullets by the firing arms.  They have also

not seen Police Inspector Shri N.H. Dabhi, PSI Shri Choubey, Constable
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Santram Sharma, the three Police Officers of Udaipur taking out their

weapons and after firing keeping the weapons back.

89. Prosecution examined these two star witnesses namely PW 15

Nathubha  Jadeja  and  PW  31  Bhailalbhai  Rathod.   They  have  not

supported  prosecution  on  the  alleged incident.   They  were  declared

hostile.   Even  in  the  leading  questions  put  up  to  them  by  the  Ld.

Prosecutor  on  the  basis  of  their  statements  recorded  by  the

Investigators, they have not supported the said story.  Except these two

witnesses,  there  was  no  other  witness  on  the  story  of  killing  of

Sohrabuddin by any of the accused much less accused no. 4 Dy. S.P.

Shri  M.L.  Parmar,  accused  no.  5  Police  Inspector  Shri  N.H.  Dabhi,

accused no. 6 PSI Shri Choubey, accused no. 7 Police Inspector Shri

Abdul  Rehman of  Udaipur,  accused no.  8  PSI  Shri  Himanshu Singh

Rajawat of Udaipur and accused no. 9 PSI Shri Shayamsingh Jaisingh

Charan of Udaipur.

90. There is  no dispute that  Sohrabuddin was brought to Civil

Hospital,  Ahmedabad  and  he  was  examined  by  PW 74  Dr.  Bhargav

Becharbhai  Jhaveri  at  6.25  am  of  26.11.2005.   Sohrabuddin  was

declared  dead.   PW 74 Dr.  Bhargav  Becharbhai  Jhaveri  in  the  MLC

paper directed to refer the dead body for postmortem examination.  The

Death Slip Exh. 2203 was prepared by him.  The nursing staff attended

after 8 am, noted the information about the articles on the person of

deceased,   on  the  backside  of  Death  Slip.   After  the  Postmortem

examination of the dead body, the same was handed over to PW 208

Rubabuddin.  
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91. Report  Exh.  1803  alleged  to  be  drafted  and  typed  by  the

accused no. 7 Abdul Rehman of Udaipur came to be lodged.  At page

no.2 paragraph no. 2 of this report it was stated that Sohrabuddin had a

motive to kill some big leader of Gujarat and this he was doing to satisfy

the ill intention of Pakistan based Intelligence Agency (ISI) and Lashkar-

A-Toyeba against India and upon receiving this secret information the

police  team  of  ATS  Gujarat  and  Rajasthan  planned  to  arrest

Sohrabuddin  on  the  way.   When  Sohrabuddin  was  seen  coming  on

motorcycle on the road from Narol to Vishala Circle, the police tried to

stop him.   That  time Sohrabuddin  fired  upon police  and turned his

motorcycle.   The  police  fired  upon  Sohrabuddin.   That  time

Sohrabuddin suffered bullet injury and fell down from the motorcycle.

He was brought in injured condition to the Civil Hospital, Ahmedabad. 

92. On the said Report the FIR was registered by PW 32 PSO HC

Shri Ravindra Makwana.  This witness deposed that SP Shri Rajkumar

Pandiyan (discharged accused) had sent a person of SRP with a paper

mentioning therein about an encounter of Sohrabuddin and instructed

to take entry of said information in the Station Diary. Accordingly he

had taken entry in the Station Diary and registered Crime No. 05/05 on

his FIR Exh. 1802.  He further deposed that after registration of crime

the case paper were handed over to accused no. 4 Dy. S.P. Shri M.L.

Parmar by PW 37 Jiluba Parbat Waghela who resumed duty of PSO.

PW 37 Jiluba Parbat Waghela has also spoken in the same words.  

93. Since the inception of trial, the accused no. 7 has denied his

visit  to Ahmedabad.  He has also denied the lodging of  Report  Exh.

1803.  He has also denied his  signature on the said Report.   In the
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statement recorded under Section 313 of Cr.P.C., the accused no. 7 has

said  the  above  facts.   In  the  cross  examination  of  the  PW 31  Shri

Ravindra Makwana it has come on record that the accused no. 7 had not

come before him with the Report Exh. 1803.  He has specifically said

that accused no. 7 Shri Abdul Rehman shown to him in Court, had not

appeared before  him on 26/11/2005 when Report  came to him. He

further stated that he had not seen the person who signed the Report

Exh. 1803.  He also said that he does not know who drafted and typed

Report Exh. 1803.  He also admitted that the Report received by him

was having signature in English but the said Report is not before the

Court.  The  printed  FIR  Exh.  1802  is  in  the  writing  of  APSI  Shri

Kantibhai Pratapbhai Barot.   The Chief Investigation Officer PW 209

Amitabh  Thakur  has  admitted  that  he  had  not  seen  any  papers  of

investigation  showing  that  the  signature  of  accused  no.  7  was  got

compared with the signature appearing on the report and both were

found  similar  by  the  expert.   This  witness  further  said  that  in  the

statement of accused no. 7 he did say that the report was lodged by

him.  Except this statement there is no other material showing that the

report under the signature was lodged by accused no. 7.  This witness

has admitted that the statement of accused is inadmissible in law.  He

has  also  said  that  in  the  statement  of  Ravindrabhai  Laxmanbhai

Makwana  (PW  32)  it  revealed  that  Report  in  the  name  of  Abdul

Rehman was brought by the Head Constable Mohabbat Singh.  There is

no cogent and convincing evidence to establish that the accused no. 7

Abdul Rehman lodged Report Exh. 1803.

94. The Ld. Sr. Counsel Shri Raju, the Ld. Advocate Shri Wahab

Khan,  the Ld. Advocate Shri B.P. Shukla, the Ld. Advocate Shri Mihir
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Gheewala,  the  Ld.  Advocate  Shri  Kanthariya,  the  Ld.  Advocate  Shri

Sachin  Pawar,  the  Ld.  Advocate  Shri  Bindra,  the  Ld.  Advocate  Shri

Niranjan Mundergi and the Ld. Advocate Shri Gajjar on behalf of all

accused commonly made a statement that when the First Information

Report is given by the accused to a police officer and it amounts to a

confessional statement, proof of the confession is prohibited by Section

25 of the Indian Evidence Act.  According to them the Report Exh. 1803

was received by the PW 32 PSO Shri Makwana of ATS, though it is not

established that it was lodged by the accused no. 7, but was a report of

a cognizable  offence  wherein  the  name of  the  accused and the  role

alleged to be played by them is mentioned.  This report was admitted by

ATS Ahmedabad in view of Section 154 of Cr.P.C. to set  the law in

motion.   However,  all  the  persons  named  therein  have  been  made

accused.  This Report amounts to a confessional statement.  By making

reference of the case of Aghnoo Nagesia V/s State of Bihar [(1966)1

SCR  134  :  AIR  1966  SC  119],  it  was  claimed  that  proof  of  the

confession reflected in the report is prohibited by Section 25 and no part

of this statement is receivable in evidence.

95. Paragraph 16  of  the  said  citation  is  material  in  which  the

principal of law on the confessional statement under the provisions of

Section 17 to 31 of the Evidence Act and of Sections 162 and 164 of

Cr.P.C. are discussed.  It reads thus :

“Section  25  of  the  Evidence  Act  is  one  of  the
provisions of law dealing with confessions made by
an accused.  The law relating to confessions is to be
found generally in Sections 24 to 30 of the Evidence
Act  and  Sections  162  and  164  of  the  Code  of
Criminal Procedure, 1898.  Sections 17 to 31 of the
Evidence  Act  are  to  be  found  under  the  heading
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''Admissions''.  Confession is a species of admission,
and is dealt with in Sections 24 to 30.  A confession
or an admission is evidence against the maker of it,
unless  its  admissibility  is  excluded  by  some
provision of law.  Section 24 excludes confessions
caused  by  certain  inducements,  threats  and
promises.   Section  25  provides  :  ''No  confession
made to a police officer, shall be proved as against
a  person  accused  of  an  offence''.   The  terms  of
Section 25 are imperative.  A confession made to a
police  officer  under  any  circumstances  is  not
admissible  in  evidence  against  the  accused.   It
covers a confession made when he was free and not
in police custody, as also a confession made before
any  investigation  has  begun.   The  expression
''accused of any offence'' covers a person accused of
an  offence  at  the  trial  whether  or  not  he  was
accused of the offence when he made the confession.
Section 26 prohibits proof against any person of a
confession made by him in the custody of a police
officer, unless it is made in the immediate presence
of  a  Magistrate.   The  partial  ban  imposed  by
Section 26 relates to a confession made to a person
other  than a  police  officer.   Section 26  does  not
qualify the absolute ban imposed by Section 25 on
a confession made to a police officer.  Section 27 is
in the form of a proviso, and partially lifts the ban
imposed by Sections  24,  25 and 26.   It  provides
that when any fact is deposed to as discovered in
consequence of information received from a person
accused of any offence, in the custody of a police
officer,  so  much  of  such  information,  whether  it
amounts to a confession or not, as relates distinctly
to  the  fact  thereby  discovered,  may  be  prove.
Section  162  of  the  Code  of  Criminal  Procedure
forbids  the  use  of  any  statement  made  by  any
person  to  a  police  officer  in  the  course  of  an
investigation  for  any  purpose  at  any  enquiry  or
trial in respect of the offence under investigation,
save  as  mentioned  in  the  proviso  and  in  cases
falling  under  sub-section  (2),  and  it  specifically
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provides that nothing in it shall be deemed to affect
the  provisions  of  Section  27 of  the  Evidence  Act.
The  words  of  Section  162  are  wide  enough  to
include a confession made to a police officer in the
course  of  an  investigation.  A  statement  or
confession made in the course of  an investigation
may be recorded by a Magistrate under Section 164
of  the  Code  of  Criminal  Procedure  subject  to  the
safeguards imposed by the section.  Thus, except as
provided  by  Section  27  of  the  Evidence  Act,  a
confession  by  an  accused  to  a  police  officer  is
absolutely  protected  under  Section  25  of  the
Evidence Act, and if it is made in the course of an
investigation, it is also protected by Section 162 of
the Code of Criminal Procedure, and a confession to
any other person made by him while in the custody
of a police officer is protected by Section 26, unless
it  is  made  in  the  immediate  presence  of  a
Magistrate.  These provisions seem to proceed upon
the view that confessions made by an accused to a
police  officer  or  made by  him while  he  is  in  the
custody of a police officer are not to be trusted, and
should not be used in evidence against him.  They
are based upon grounds of public policy, and the
fullest effect should be given to them.
If  the  first  information  report  is  given  by  the
accused  to  a  police  officer  and  amounts  to  a
confessional  statement,  proof  of  the  confession  is
prohibited by Section 25.  The confession includes
not only the admission of the offence but all other
admissions  of  incriminating  facts  related  to  the
offence contained in the confessional statement.  No
part of the confessional statement is receivable in
evidence except to the extent that the ban of Section
25 is lifted by Section 27”.   

96. From the basic principle of law as above it  is clear that by

virtue of  Section 25 no confession made to  a police  officer  shall  be

proved as against a person accused of an offence.  A confession made to
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a police officer under any circumstances is not admissible in evidence

against the accused.  It covers a confession made when he was free and

not in police custody, as also a confession made before any investigation

has begun.  The expression “accused of any offence” covers a person

accused of an offence at the trial whether or nor he was accused of the

offence when he made the confession. Similarly, if such confession is

made in the course of investigation, it is protected by Section 162 of Cr.

P.C. and a confession to any other person made by him while in the

custody of a police officer is protected by Section 26, unless it is made in

the immediate presence of a Magistrate. In the case on hand the report

Exh. 1802 was said to be given to the police officer and the persons

named therein  were  made  accused  subsequently.   The  statement  of

accused no. 7 was also recorded by the investigator Shri M.L. Parmar,

who was also made an accused afterwards.  The law as discussed above

prohibit the prosecution to submit this report as well as the statements

of these accused as a proof of a confession as contemplated in Section

25 of the Evidence Act and Section 162 of Cr. P.C.   Therefore, no part

of the confessional statements mentioned in the report are receivable in

evidence.  

97. There are other circumstances also which gives setback to the

prosecution case on the visit of accused no. 7 PI Shri Abdul Rehman,

accused no. 8 PSI Himnshu Singh and accused no. 9 PSI Shayam Singh

from Udaipur to Ahmedabad.  It is the case of prosecution that these

accused came alongwith SP Shri Dinesh M.N. of Udaipur in his vehicle

on  24/11/2005  and  all  of  them  departed  from  Ahmedabad  on

26/11/2005.  To  substantiate  this  fact  prosecution  examined  PW  33

Pooranmal Meena, the driver of SP Dinesh M.N.  This witness deposed
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that on 24/11/2005 he brought SP Shri Dinesh M.N. to Ahmedabad in

Bolero Vehicle and they boarded in Circuit House.  He has denied that

accused  Abdul  Rehman  of  Pratap  Nagar  Police  Station,  accused

Himanhu  Singh  Rajawat  of  Kheroda  Police  Station  and  accused

Shyamsingh Charn of Jawarmines Police Station traveled alongwith SP

Shri Dinesh M.N. on 24/11/2005 and departed on 26/11/2005.  The

extract  of  Logbook Exh.  1809 is  also  silent  about  the  travel  of  four

persons in Bolero vehicle.  Therefore, this evidence does not established

the visit of accused no. 7 Abdul Rehman, accused no. 8 Himanshu Singh

and  accused  no.  9  Shayam Singh from Udaipur  to  Ahmedabad   on

24/11/2005.  It is significant to note that the Chief Investigation Officer

PW 209 Shri Amitabh Thakur has admitted in the cross examination

that he did not find any material in the case paper as to where accused

no. 7 Abdul Rehman,  accused no. 8 Himanshu Singh and accused no. 9

Shayam  Singh  stayed  at  Ahmedabad  during  the  period  from

24/11/2005 to 26/11/2005.  I am aware of the fact that prosecution

examined PW 15 Nathubha Jadeja and PW 31 Bhailalbhai Rathod to

point out presence of the three Police Officers of Udaipur.  A perusal of

their  statement  before  Investigators  do  not  reveal  the  names  and

identification of those three police officers of Udaipur.  Further more

these  witnesses  turned  hostile.   Even  after  their  searching  cross

examination by the Ld. Prosecutor they have not supported the case to

establish the presence of the three police officers much less  accused no.

7 Abdul Rehman, accused no.  8 Himanshu Singh and accused no.  9

Shayam Singh. 

98. Admittedly on the report Exh. 1803, Crime No, 05/05 on the

FIR Exh. 1803 was registered at ATS Ahmedabad.  The investigation of
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this crime was conducted by Dy.S.P. Shri M.L. Parmar, accused no. 4.

On 26/11/2005 at about 2 p.m. accused no. 5 P.I. N.H. Dabhi, accused

no. 7 P.I. Abdul Rehman, accused no. 8 PSI Himanshu and accused no.

9 PSI Shayam Singh attended ATS Office at Ahmedabad.  Dy. S.P. Shri

M.L. Parmar called PW 61 Shri Nikunj Navinchandra Dalwadi and PW

62  Shri  Kiran  Minubhai  Panchal  and  in  their  presence  two  empty

cartridge of service pistol produced by accused no. 7 P.I. Abdul Rehman

were collected and sealed in a cloth bag and was given mark 'N' by the

I.O. Shri M.L. Parmar.  Similarly, three empty cartridge were produced

by accused no. 5 P.I. Shri N.H. Dabhi which were packed and sealed in a

cloth  bag and was  given  mark 'O'.   So  also  two empty  cartridge  of

service  pistol  were  produced  by  accused no.  8  PSI  Himanshu Singh

which were collected and packed in a cloth bag and was given mark 'P'.

Accused  no.  9  PSI  Shayam  Singh  produced  one  empty  cartridge  of

service revolver which were packed and sealed in a cloth bag and was

given mark 'Q'.  The seizure panchnama of these Articles was prepared

on which the admitted signatures of these panch are on Exh. 2089/1

and 2809/2.  These two witnesses have not supported prosecution.  It is

said by prosecution that PW 203 Chauhan Mohabbatsinh Jethusinh was

the writer of Dy.S.P. Shri M.L. Parmar and the seizure panchnama was

prepared by him.  This  witness  has not supported prosecution in  as

much as he has said that he had no occasion to work with Dy. S.P. Shri

M.L. Parmar in the investigation of Crime No. 05/05.  The attempt of

the prosecution to establish presence of the accused no. 7 P.I.  Abdul

Rehman, accused no. 8 PSI Himanshu and accused no. 9 PSI Shayam

Singh failed.  So also the surrender of the empty cartridges alleged to be

used by these accused has not been successfully proved.
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99. It is also to be noted here that the prosecution climed that

accused no. 7 P.I. Abdul Rehman, accused no. 8 PSI Himnshu Singh and

accused no. 9 PSI Shayam Singh made fire from their service revolver

and pistol on Sohrabuddin and the empty shells collected from them by

the Investigation Officer Shri M.L. Parmar were used in the commission

of  crime.   At  this  juncture  I  must  state  that  in  the  investigation

conducted by the CID Crime, Gandhi Nagar,  the Investigation Officer

PW 182 Dy. S.P. Shri G.B. Padheriya collected the weapons of  accused

no.  7  P.I.  Abdul  Rehman,  accused  no.  8  PSI  Himanshu  Singh  and

accused  no.  9  PSI  Shayam  Singh  from  PW  170  PSI  Fatehsingh

Kishorsingh of Reserve Police Line, Udaipur who brought these weapons

with  a  letter  dtd.  15/04/2007.   These  weapons  were  collected  in

presence  of  the  panch  PW  42  Shri  Abisruddha  Sinh  Mahravatsinh

Sisodiya and Mahendrasinh Soda.  In the letter dtd. 15/04/2005 it was

mentioned that pistol Muddemal Art. 21 was issued to accused no. 7

Abdul Rehman, the revolver Muddemal Art. 23 was issued to accused

no.  9  PSI  Shaym singh and Pistol  Muddemal  Art.  25  was  issued  to

accused no. 8 PSI Himanshu Singh.  These weapons were packed and

sealed in  separate  cloth bag and seizure  panchnama Exh.  1936 was

prepared.  The panch witness PW 42 Aniruddha Sisodiya has supported

the seizure of weapons.  However, there is no whisper in the evidence of

PW 170 ASI Shri  Fatehsingh about the production of  these weapons

alongwith the letter dtd. 15/04/2007. May be that these two pistol and

one revolver Muddemal Art. 21, 23 and 25 were collected by Shri G.B.

Padheriya alongwith the letter dtd. 15/04/2007 sent by the P.I. Reserve

Police  Line,  Arms  and Ammunition  Section  Udaipur,  the  question  is

whether these three weapons were issued to accused no.  7 P.I. Abdul

Rehman,  accused  no.  8  PSI  Himnshu  Singh  and  accused  no.  9  PSI
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Shayam Singh and were in their possession on 26/11/2005, the day of

commission of offence.  At this juncture it be noted that in paragraph 25

of cross examination this witness admitted that Fatehsingh was not the

allotting  authority  of  the  weapons  and  had  no  personal  knowledge

about the allotment of these weapons. Though he had denied that the

weapons were not brought by Fatehsingh. Perusal of the evidence of PW

170 Fatehsingh reveals that there is no whisper about the bringing of

the  weapons  by  him.  The  panch  PW  42  Aniruddsinh  Mahravatsinh

Sisodiya has deposed that Pistol Muddemal Art. 21, Revolver Muddemal

Art. 23 and Pistol Muddemal Art. 25 were brought by Fatehsingh and

were  seized  and  packed  under  the  signed  label  of  him  and

Mahendrasingh Soda.  The panchnama Exh. 1936 relates to the said

seizure. There is no cogent and convincing evidence produced by the

prosecution  on  this  important  issue.   The  person  from Armory  who

issued these weapons to these accused was not examined.  The Register

of  weapons  reflecting entry  of  issue  of  these  weapons  has  not  been

produced.  Therefore, the seized weapons Muddemal Articles 21, 23 and

25 were issued to these accused prior to the date of incident and were

in their possession on the date of incident has not been proved.

100. It  be  noted  here  that  the  empty  cartridges  allged  to  be

produced by the accused no.  7 P.I. Abdul Rehman, accused no. 8 PSI

Himanshu Singh and accused no. 9 PSI Shayam Singh before the I.O.

Dy. S.P. Shri M.L. Parmar were not sent for Ballistic opinion to find out

whether  these  empty  cartridges  were  fired  from the  two  pistol  and

revolver seized under panchnama Exh. 1936.  This  attempt again failed

to prove the presence of accused no.  7 P.I. Abdul Rehman, accused no.

8  PSI  Himanshu  Singh  and  accused  no.  9  PSI  Shayam  Singh  at
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Ahmedabad  from  24/11/2005  to  26/11/2005  and  their  active

participation in the killing of Sohrabuddin.

101. It  is  also  to  be  noted  here  that  the  bullets  fired  from the

weapons seized under panchnama Exh. 1936 and hit to Sohrabuddin

were not found by the I.O. Dy. S.P. Shri M.L. Parmar who visited the

spot of occurrence alongwith the FSL Officer PW 35 Shri Sathishchandra

Ganpatram  Khandelwal  and  PW 36  Kishor  Arvindkumar  Sharma  on

26/11/2005 at about 11.30 a.m.  One bullet was found inside the body

of Sohrabuddin by the Medical Officer PW 34 Dr. Dharmesh Somabhai

Patel.  It is not the case of prosecution that this bullet was fired from the

fire arms seized under panchnama Exh. 1936. Therefore, this evidence

is also not establishing the presence of accused no. 7 P.I. Abdul Rehman,

accused no. 8 PSI Himanshu Singh and accused no. 9 PSI Shayam Singh

on the place of occurrence.

102. It is the case of the prosecution that accused no. 7 P.I. Abdul

Rehman visited the hotel of PW 66 Shaikh Majid Mohammed @ Chunnu

Khan, the brother of Hamid Lala who was killed and Sohrabuddin and

Tulsiram were wanted accused, and in the meeting accused no. 7 P.I.

Abdul Rehman informed him that Sohrabuddin has been arrested by

ATS Gujarat at Hyderabad and he is proceeding to Ahmedabad to arrest

him.  However, this attempt of prosecution to establish his presence at

Ahmedabad also failed, being this witness turned hostile and denied the

meeting with accused no. 7.

103. Prosecution examined the jail inmates of Tulsiram namely PW

75 Mohd. Rafiq @Banty, PW 76 Firozkhan, PW 130 Sharafat Rehmat Ali
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and PW 207 Azam Khan who are said to have heard Tulsiram saying

that  Sohrabuddin  was  nabbed  by  ATS  Gujarat  from Hyderabad  and

killed in a fake encounter by ATS Gujarat and STF Rajasthan.  These

witnesses  have  not  supported  prosecution.   None  of  these  witnesses

named accused no. 7 P.I. Abdul Rehman, accused no. 8 PSI Himanshu

Singh and accused no. 9 PSI Shayam Singh to be the author of this

crime.

104. Prosecution examined PW 158 Hinglajdan Sambhudan,  PW

159 Sudhir Trilokikumar Joshi, PW 81 Himmat singh Keshar Singh, PW

33  Police  driver  Pooranmal  Meena.  They  were  the  Police  Officials

working at Udaipur in November 2005. None of these witnesses said

that accused no. 7 P.I.  Abdul Rehman, accused no. 8 PSI  Himanshu

Singh  and  accused  no.  9  PSI  Shayam  Singh  visited  Ahmedabad

alongwith SP Shri Dinesh M.N. on 24/11/2005 and returned back on

26/11/2005. It is to be noted here that the visit of SP Shri Dinesh M.N.

was an official visit as admitted by PW 209 the Chief I.O. Shri Amitabh

Thakur.  Sohrabuddin and Tulsiram were wanted accused in the killing

of Hamid Lala of Udaipur in Crime No. 204/04.  They were also wanted

accused  in  the  firing  made  in  the  office  of  Popular  Builder  at

Navrangpura, Ahmedabad.  Both Gujarat Police and Rajasthan Police

were searching Sohrabuddin and Tulsiram in these crimes.  Therefore,

S.P.  Shri  Dinesh  M.N.  of  Udaipur  visited  Ahmedabad  not  only  on

24/11/2005 but also before 2 months which is admitted by the Chief

Investigator.  The evidence on record shows that SP Shri Dinesh M.N.

alone  traveled  by his  office  vehicle  to  Ahmedabad from Udaipur  on

24/11/2005 and stayed at Circuit House till 26/11/2005.  There is no

evidence that on the day of incident at Narol – Vishala Circle S.P. Shri
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Dinesh  M.N.  was  present.   Therefore  the  evidence  laid  by  the

prosecution is not clear, cogent and unimpeachable to establish its case

beyond  reasonable  doubt  against  accused  no.  7  P.I.  Abdul  Rehman,

accused no. 8 PSI Himanshu Singh and accused no. 9 PSI Shayam Singh

in the killing of Sohrabuddin.

105. Now adverting to the evidence laid against accused no. 5 PI

Shri N.H. Dabhi.  I have already discussed about the charge of abduction

of Sohrabuddin, Kausarbi and Tulsiram leveled against him. I found no

evidence  to  establish  his  visit  from  Ahmedabad  to  Hyderabad  on

20/11/2005  and  in  the  return  journey  on  the  night  intervening

22/11/2005 and 23/11/2005 he was present on the place of alleged

abduction  and  by  his  participation  with  the  other  team  members

Shrabuddin,  Kausarbi  and  Tulsiram  were  abducted  and  brought  to

Ahmedabad and were detained at Disha Farma and Arham Farm from

23/11/2005  to  26/11/2005.   Prosecution  framed  the  chargesheet

alleging therein that Sohrabuddin was brought to the road from Narol

to Vishala Circle near the electric pole in front of Ilaben ghat and was

killed by the accused including accused no. 5 Shri N.H. Dabhi in a stage-

managed encounter.  The participation of the accused persons including

accused no. 5 Shri N.H. Dabhi in the alleged killing was not seen by any

independent witness.  The only witnesses examined by the prosecution

are the police drivers PW 15 Nathubha Jadeja and PW 31 Bhailalbhai

Rathod.   It  is  alleged  that  both  these  drivers  brought  the  accused

persons  including  accused  no.  5  Shri  N.H.  Dabhi  at  the  place  of

occurrence at about 2 am on 26/11/2005.  It is also alleged that one

person having his face covered by cloth was also brought there in the

said  vehicle  of  these  drivers.   All  the  accused persons  including  the
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person having his face covered by cloth alighted from the vehicle near

electric pol and both the vehicles were parked ahead at some distance.

After some time both these drivers heard the sound of firing.  They were

asked by the accused no.5 Shri  N.  H.  Dabhi  to reverse the vehicles.

When they reversed the vehicles they saw an injured on the road lying

in pool of blood.  He was taken to Civil Hospiral by the accused no. 5

Shri  N.H.  Dabhi  and  accused  no.  6  PSI  Balkrishna  Choubey  in  the

Maruti Car driven by PW 31 Bhailalbhai Rathod.  Both these witnesses

have  not  supported  prosecution.   They  have  denied  the  said  story.

Nothing revealed in their searching cross examination made by the Ld.

Prosecutor.  Therefore, there is no oral evidence against the accused no.

5 Shri N.H. Dabhi and accused no. 6 PSI Balkishna Choubey established

their presence at the place of occurrence and their active participation in

the killing of Sohrabuddin at about 5 a.m. 

106. Let me now switch over to the other evidence.  The case is

purely based on circumstantial evidence.  It is alleged by the prosecution

that the service revolver issued to accused no. 5 Shri N.H. Dabhi was

used by him to kill Sohrabuddin.  A bullet was found by the Medical

Officer  PW  34  Dr.  Dharmesh  Somabhai  Patel  while  conducting

postmortem examination of dead body.  This bullet was collected by the

Investigation Officer Dy. S.P. Shri M.L. Parmar (accused no.4).  It is also

the case of prosecution that the empty shell of the service revolver was

handed  over  by  accused  no.  5  Shri  N.H.  Dabhi  to  the  Investigation

Officer.  When the investigation was transferred to the CID Crime, the

investigator  PW 182  Shri  G.  B.  Padheriya  visited  the  office  of  ATS

Ahmedabad on 17/04/2007 and collected the revolver of Shri  Dabhi

alongwith  the  copy of  register  of  Arms and Ammunition maintained
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from 01/01/2006 in which revolver .38 bore having number 16193608

shown at Sr. No. 20 was issued to the accused no. 5. This revolver and

copy  of  register  were  made  available  by  incharge  of  Arms  and

Ammunition, ASI Bhikabhai Bhimabhai Rathwa, which was seized in the

panchnama  Exh.  1956  in  presence  of  the  panch  Ashok  Ramchand

Hubali and PW 45 Dharmaprasad Devendrabhai Kesur.

107. PW 182 Shri  G.B.  Padheriya  deposed that  he collected the

revolver  from  ASI  Bhikabhai  Rathwa.   The  panch  witness  PW  45

Dharamprasad stated that the revolver was produced by the accused no.

5 Shri N.H. Dabhi that was seized.  In the cross examination of PW 182

Shri G.B. Padheriya in paragraph 22 he has specifically said that the

weapon was not seized from accused no.5.  ASI Bhikabhai Rathwa has

not been examined.   PW 182 Shri  G.B.  Padheriya admitted that  the

revolver Muddemal Art. 27 was handed over by the constable of ATS

and that time he was told that this weapon was of accused no. 5 Dabhi

and therefore he say that this weapon was of this accused.  He further

admits that he had seized the register of issue of weapons of ATS Office.

Perusal  of  the  register  of  01/01/2006  seized  by  PW  182  Shri  G.B.

Padheriya shows prospective entries of issue of weapons much less the

weapon shown at Sr. no. 20 issued to accused no. 5 Shri N.H. Dabhi.

There  is  no  evidence  from any  police  official  of  the  armory  of  ATS

Ahmedabad that the weapon shown in the register of 01/01/2006 was

issued in the past to accused no. 5 Shri N.H. Dabhi.  As such, there is no

evidence against the accused no. 5 Shri N.H. Dabhi that he was holding

this revolver on 26/11/2005 and it was used by him to fire the fire arms

which hit Sohrabuddin and he succumbed to injuries.
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108. The revolver Muddemal Art. 27 alongwith the bullet found in

the body of Sohrabuddin were sent to the office of FSL to obtain ballistic

opinion.  In  the  Ballistic  Report  Exh.  2837  it  is  said  that  the  bullet

recovered from the body of Sohrabuddin which was marked sample 'S'

match with the Service Revolver Muddemal Art. 27 which was sample

'D' seized in the panchnama Exh. 1956.  May be that the ballistic expert

opined that the bullet recovered from the dead body match with the

revolver Muddemal Art. 27, the question is whether the service revolver

was issued to the accused no. 5 Shri N.H. Dabhi in November, 2005

much less on 26/11/2005 when the incident took place.  I have already

said that there is no substantial proof produced by the prosecution in

the shape of ocular evidence and/or documentary evidence to establish

that the Service Revolver Muddemal Art. 27 was with accused no. 5 Shri

N.H.  Dabhi  on  26/11/2005.  Therefore,  this  circumstance  does  not

establish  that  the accused no.  5  Shri  N.H.  Dabhi  participated in  the

stage-managed encounter of Sohrabuddin and used the service revolver

to fire on Sohrabuddin and the bullet found inside his body was of his

service revolver.

109. It has come in the evidence of the Medical Officer PW 74 Dr.

Bhargav  Jhaberi  that  Sohrabuddin  was  brought  to  Civil  Hospital.

However, he failed to identify by face to accused no. 5 Shri N.H. Dabhi

to point out that he had brought the dead body. For a moment it is

accepted that the dead body was brought by the accused no. 5 Shri N.H.

Dabhi,  it  cannot  be  inferred  from  this  circumstance  that  there  was

criminal conspiracy.

110. Another  circumstance  to  connect  accused  no.5  Shri  N.H.
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Dabhi  to  the  alleged  crime  is  that  he  alongwith  accused  no.  6  PSI

Choubey brought the dead body in the Maruti Fronti officially allotted

and in use of accused no. 4 Shri M.L. Parmar.  I have said in my earlier

discussion that PW 15 Nathubha Jadeja and PW 31 Bhailalbhai Rathod

are the only witnesses of prosecution to establish this fact.  Both these

witnesses turned hostile.  Therefore, there is no evidence that accused

no. 5 Shri N.H. Dabhi and accused no. 6 Shri Choubey brought the dead

body from Vishala Circle to Civil Hospital.  The logbook of this vehicle

does not reflect the use of vehicle by accused no. 5 Shri N.H. Dabhi and

accused no. 6 Shri Choubey on 26/11/2005.

111. It appears from the case papers that Crime No. 05/05 came to

be registered on the FIR Exh. 1802 and its investigation was given to

accused no. 4 Shri M.L. Parmar.  On the call received from ATS Office

the FSL Officer PW 35 Shri Satishchandra Ganpatram Khandelwal and

the Scientific  Officer PW 36 Shri Kishor Arvindkumar Sharma visited

ATS Office.  They were taken by Shri M.L. Parmar in the ATS premise

where the Maruti Fronti was parked.  In the presence of the panch PW

58 Sali Bharatbhai Marathi and PW 59 Maheshbhai Vimalbhai Shah the

FSL Officers made inspection of the Maruti Car.  On the rare seat of the

car they noticed dried blood stains.  On the instruction of PW 35 Shri

Khandelwal, the cotton gauze was rubbed on the dried blood stain and

that sample was collected.  Similarly, the control sample from the other

portion  of  the  said  seat  was  collected  on cotton  gauze.   Both these

samples  were  handed  over  to  Shri  M.L.  Parmar.   He  packed  them

separately in the plastic pockets and seized, then the panchnama of this

seizure was prepared on 26/11/2005.  This sample was forwarded to

the  FSL  Office  which  they  received  under  letter  Exh.  1836.  On  the
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examination of said sample the Scientific Officer gave his opinion in the

Report Exh. 2839 wherein it is said that the sample No. 'G' is he sample

of blood (cotton swab) which was of human origin and the blood group

was 'B'.  At this juncture I must point out that the viscera of deceased

Sohrabuddin was collected by the Medical Officer Dr. Dharmesh Patel

while conducting postmortem Examination.  The six bottels containing

viscera was collected by Shri M. L. Parmar in the seizure pamchnama

dtd.  26/11/2005  in  presence  of  PW  43  Shri  Bhargav  Hasmukhbhai

Panchal and PW 44 Gautam Babubhai Prajapati.  Both these panch have

denied  the  seizure.   However,  the  PSO  Ravindra  Makhwana  who

prepared the list of Muddemal Articles handed over to him by Shri M.L.

Parmar,  had  taken  those  articles  alongwith  the  letter  of  Shri  M.L.

Parmar to the FSL Office.  Among the 20 articles, one of the article was

the viscera collected in the bottles.  The sample of viscera was examined

by the Scientific Officer and in the Report Exh. 3106 it is said that the

blood found in viscera was human blood of group 'B'.  The question is

how the blood of human group 'B' was found in the Maruti Fronti.  It is

not the case of prosecution that the accused no. 5 Shri N.H. Dabhi and

accused no.  6  Shri  Choubey  had shown the  rear  seat  of  the  Maruti

Fronti and pointed out the dried blood.  Further more in absence of the

evidence that Sohrabuddin in injured condition was taken to the Civil

Hospital  in this Maruti  Fronti,  there cannot be a conclusion that the

blood found on the rear seat of the Maruti Fronti was of Sohrabuddin

only because there is similarity of the blood group.  There is no plea of

defence  that  this  Maruti  Fronti  was  used  to  reach  Sohrabuddin  to

Hospital.   The  prosecution  is  heavily  burdened  to  prove  beyond

reasonable doubt that Sohrabuddin was injured by the accused and was

brought  to  Civil  Hospital  by  them in  the  Maruti  Fronti  of  Shri  M.L.
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Parmar.  This burden is not discharged by the prosecution.  Therefore,

the  nexus  of  accused  no.  5  Shri  N.H.  Dabhi  and  accuse  no.  6  Shri

Choubey  with  the  alleged  crime  of  killing  Sohrabuddin  is  not

established.

112. It is the case of prosecution that the FSL Officer PW 35 Shri

Khandelwal  and  PW 36  Shri  Sharma  visited  Civil  Hospital  and  had

obtained the sample of hand-wash of Sohrabuddin on the cotton balls

by rubbing the same on the portion between first fingure and thumb.

This sample was packed in the plastic bag and was handed over to Shri

M.L.  Parmar  who  made  its  seizure  under  the  panchnama  dtd.,

26/11/2005 in presence of the panch PW 54 Shri Umeshbhai Thakor

and PW 55 Shri  Chiragbhai  Panchal.   Thereafter,  both these officers

alongwith Shri  M.L.  Parmar and the  panch PW 53 Shri  Prakashbhai

Parmar visited the place of  occurrence at Narol  where they saw one

motor bike of Hero Honda make of registration number GJ-1-AE-4211

lying on the road, pool of blood on the road, one revolver of 0.32/7.64

mm of make H&R Arms Company, made in USA and one cartridge lying

near revolver.  The revolver was unloaded and three empty cartridge

and one alive cartridge were found in the chamber of  revolver.   On

further examination they found that revolver can fire revolver cartridge

as well as pistol cartridge.  From the place of scene which was on the

road they collected two blood samples of two different places i.e. one

mixed with lump of the road and other one from Dhobi ghat and control

sample from the corner of the road.  These three samples were handed

over to police with advise to send that to FSL. They also instructed to

collect revolvers which were used by the police personnels during firing.

The Report Exh. 1836 of their inspection was prepared.   This is in all
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the evidence of both the FSL Officers.  It is also deposed by PW 35 Shri

Khandelwal  that  on  the  sequence  of  visit  at  different  places  the

investigator Shri Padheriya inquired them in the letter dtd. 02/07/2007

Exh. 1837 which was replied on 11/07/2007 vide Exh. 1838.  It  be

noted here that the sample of  hand wash was examined by the FSL

Scientific Officer Shri Patriwala and in the Report Exh. 2836 he opined

that in the sample of hand-wash viz sample 'L' and sample 'M' on the

cotton balls, no nitrate or lid in the residue of fired arms were found to

be present therein.  PW 35 Shri Khandelwal in the cross examination

said that even if the result of handwash is negative, it cnnt be said that

the weapon was not used. 

113. It is also the case of prosecution that an Inquest Panchnama

Exh. 1608 of the dead body was prepared by the Executive Magistrate

PW  163  Shri  Baluji  Hitaji  Solanki  in  presence  of  the  panch  on

26/11/2005 at 12.45 hrs. from the evidence of the Executive Magistrate

it reveals that he found five injuries namely -

1) On the right portion of the head as well  as on the right
eyebrow, a hole was caused in the hair.
2)  On the left side of the head above the left ear portion, there
is a small hole in th skull.
3)  On the left rear (back) portion of the dead body and on the
left chess portion above the stomach, a hole is caused.
4)  Behind the thigh of the right leg, at the lower portion, a
hole is seen.
5)  On the rib portion, bruishes have caused due to brushing of
the body.

The Inquest panchnama Exh. 1608 corroborates his testimony.

The panch witnesses turned hostile.  The fact remains that the testimony

of the Executive Magistrate PW 163 Shri Baluji Hitaji Solanki cannot be

discarded.  He further stated that the shirt Muddemal Art. 9, the jeans
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pant Muddemal Art. 10 and the underwear Muddemal Art. 11 were the

clothes on the dead body which were removed at that time.  From this

evidence it is clear that the dead body of Sohrabuddin was examined by

this  witness  and  he  noticed  the  injuries  which  he  described  in  the

Inquest Panchnama Exh. 1608.  

114. Now adverting the evidence of the Medical Officer PW 34 Dr.

Dharmesh Somabhai Patel who conducted postmortem examination. In

his evidence he deposed that he found the following external injuries on

the body – 

1) One Fire arms oval shape entry wound of size 0.5 X 0.8
surrounded  by  red  colour  abrasion  collor  extend  more  on
upper half of width 0.5 centimeter and width of lower half of
abrasion collar of 0.2 cm. is present over side side of forehead,
13 cm above angle of right mandible, 9 cm. Right to midline
and  it  is  173  cm  above  right  heel.  
2)  One horizontal spindle heip fire arm exit wound of size 1.2
X 0.5 cm. present on left temporal reason, 11.5 cm. above left
angle  of  manible,  15  cm.  left  to  middle  of  head  (superior
surface), 5 cm. Above tragus of left ear.  It is 171 cm above left
heel.
3)  One firearm entry wound of size 0.8 X 0.8 cms. and of 0.6
cm diameter and surrounded by red abrason collor of size 1
mm on left sid of chest, 3 cm left to midline and 25 cm above
left anterior superior illique spine and it is 126 cm above left
heel.
4)  Multiple red colour contuse abrasion is present in area of 8
X 8 cm, size varying from 01 X 0.1 cm to 1 X 0.8 cms, in left
lower chest,  21 cms above left  anterior superior illiuc spine
and 8 cm let to midline.   It is 12 cm above left heel.
5)  One forearm exit wound of size 0.8 X 0.8 cm is present in
back of left lower chest of 6 cm left to midline and 123 cm
above left heel.
6)  One firearm entry wound of size 0.4 X 0.4 cms with red
colour abrasion collor of size 0.3 cms present on back of right
thigh  73 cm above  right  heel,  13 cm away to  gluteal  fold
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(midline).
7)  One firearm exit wound of size 0.6 cm diameter present on
medial and inner aspect of right thigh.  It is 78 cm above right
heel.
8)  One firearm entry wound of size 0.8 X 0.5 cm present on
medial and inner aspect of left thigh.  It is 79 cms above left
heel.

From  this  examination  it  is  seen  that  the  Medical  Officer

found 4 entry and 3 exit  wounds of  firearm.  In paragraph 8 of  his

evidence he has explained the description of injury which is as follows - 

1)  Entry wound described in column no. 17(1) goes to left
sid, downwards and backwards and comes out as exit wound
described in column no. 17(2), piercing right side of temporal
region of scalp, right temporal bone, right side of meninges,
right temporal lobe of brain, intervening brain structures, left
temporal lobe of brain, com out of left side of meninges, left
temporal bone and left temporal region of scalp. Blood and
blood clots found in the track of above injuries.
2)  Entry wound described in column no. 173(3) goes left side,
backwards  and  downwards  and  comes  out  as  exit  wound
described in column no. 17(5).  Piercing 7th intercostal space,
pericardium, left pleura, intervening base of lower lobe of left
lung, diaphragm, upper part of left lobe of live, upper end of
stomach and left side of back of chest wall. Blood and blood
clots found in the track of above injuries.
3)  Entry wound described in column no. 17(6) goes left side,
upward and anteriorly and comes out as exit wound described
in  column  no.  17(7)  and  reentered  in  left  thigh  as  entry
wound described in column 17(8).  Along track from injury
no. 17(6) it pierces muscles and soft tissue of left thigh comes
out as injury no. 17(7) and as describe in column no. 17(8) it
pierces soft tissues and muscles of interior thigh. One Bullet
found in anterior aspect of right thigh embedded in soft tissues
and muscles.  It was sealed labelled and handed over to B.C.
No.  683 unit  –  2,  ATS  Ahmedabad along  with  visceraforl.
Blood and blod clots found in the track.

Similarly, the Medical Officer received one underwear of black
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colour, jeans pant of blue colour and full sleeve shirt of white colour in

a plastic bag alongwith a dead body.  He found 11 tear marks on the

shirt i.e. (1) One tear of size 0.4 x 0.4 cm. Surrounded by blackening of

size 1 x 0.8 cm present in lower right region of shirt, (2) One tear of size

0.3 x 0.3 cm with blackening of inner side of shirt of 3 m.m. size present

on right lower side and 3 cm right to mid line and 18 cm above lower

end of shirt, (3) One tear of size 0.3 x 0.3 cm place just above tear no. 2

in same line and same direction,  (4) One tear  of  size 0.8  x 0.6 cm

surrounded by blackening in 1 mm area in side lower side of shirt 17 cm

right to mid line and 21 cm above lower stitch end, (5) One tear of size

0.8 x 0.6 cm without blackening present on right lower side of shirt 5

cm right to mid line and 26 cm above lower end of shirt, (6) One tear of

size 0.6 x 0.6 cm present on left lower region of shirt 27 cm above lower

end and 1.5 cm left to mid line, (7) One tear of size 0.6 x 0.6 cm on left

lower region of shirt 28 cm above lower end and 6 cm left to mid line,

(8) One tear of size 0.6 x 0.6 cm on left side of shirt 29 cm above lower

end and 9.5 cm left to mid line, (9) One tear of size 0.6 x 0.6 cm on left

side of shirt 30 cm above lower end and 11 cm left to mid line, (10)

One irregular tear of size 0.6 x 0.6 cm, 33 cm above lower end and 25

cm left to mid line on left side of shirt, (11) One irregular tear of size

0.6 x 0.6 cm on left side of shirt, 32 cm above lower end and 22 cm left

to mid line.  

Similarly, on the jeans pant there were dried stains of blood

and 4 tears (one on back of left sleve of pant on buttock reason which

was 1.5  cm away from  mid stitch  of  size  1.8  c.m.  in  length  and is

vertically placed, the other tear was on back of left sleve of pant on

buttock region which was 5.5 c.m. away from inner stitch of left sleve of

size 0.9 x 0.6 c.m. and vertically placed, the third tear was on the back
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of right sleve which was 2.5 c.m. away from mid stitch of back side of

size 1 c.m. vertically placed, the forth tear was on the back of right sleve

which was 10 c.m. from the outer stitch of right sleve of size 1.3 c.m.

vertically placed.  All tears were covered with dried blood stains.  On

examination of the shirt we found it was a full sleve shirt of white color

with blue chex, all buttons and button holes were intact, it has logo of

'globus 42' on collar and has dried blood stains at places. Tears found on

the clothes are corresponding external injuries sustained.  

115. On the basis of the external and internal examination of the

dead body of Sohrabuddin the medical team of 5 members including

this witness opined that death was due to shock and hemorrhage as a

result of injuries sustained over body.  After receiving the report of FSL

No. FSL/TPN/2005/3/163888 dtd. 24/02/2006 Exh. 1819.  They gave

their final opinion that death was due to shock and hemorrhage as a

result of injuries sustained over body.  There is no dispute that death

was homicidal.

116. It is further stated by the Medical Officer Dr. Dharmesh Patel

that Dy. S.P. G.B. Padheriya (PW 182) gave letter dtd. 17/04/2009 Exh.

1820 and raised five questions which were replied by the team of five

doctors  including him vide  reply dtd.  20/04/2007 Exh.  1821.   After

sending the reply again letter dtd. 25/04/2007 Exh. 1822 was received

from  the  PI  Shri  M.B.  Joshi  (PW  206)  which  was  answered  by

examining the clothes of deceased produced by him (Shri M.B. Joshi).

The reply is at Exh. 1823.  Question no. 2 in both the letters was same

which was about the consistency with the wound mark on the dead

body and the hole marks on the cloths worn by deceased.  In the reply
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dtd. 25/04/2007 they have said that the tears found on the clothes and

injuries found on the body were not corresponding in terms of number

of tears and location of tears in static condition of clothes.  Similarly,

the Medical Officer in the postmortem Report Exh. 1818 reported that a

death might have occurred six hours before postmortem examination

and within 24 hours of starting postmortem examination.  The Medical

Officer also deposed that the distance between the deceased and the

person used firearm was minimum about 90 cm. Now the question is

whether  the  distance  so  calculated  was  right.   A  perusal  of  cross

examination paragraph 17, it transpires that the Medical Officer admits

that if a bullet is fired from a close distance then the bullet causes burn

marks and smoke deposits.  He has not found burn marks and smoke

deposits.    He further admitted that on seeing the injuries on the dead

body which were on right side of forehead, left side of chest and right

thigh, it is possible that the person might be in upright position at that

time.  He also said that the multiple red colour contusion abrasion on

left side of chest noted in the clause no. 17(4) of postmortem Report, it

is possible if the person fall on hard rough surface by falling on left side

from the motorcycle.  He further said that the tears on the left side of

the shirt can be caused if a person falls on hard and rough surface.  He

also said that the tears on the shirt correspond to the bullet injuries on

the body in terms of the cause.  He also admitted that the trajectory of

the bullet gets changed if it struck to a hard substance and therefore the

exit  wound and  the  entry  wound  cannot  determine  the  angle  from

where bullet hit the body.  Not only this, he has also admitted that if a

death is associate with extreme physical and emotional stress like fear

then the body may go a group of muscle of body to cadveric spasm but

they have not noticed any cadveric spasm on the dead body.  Therefore
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the opinion on the distance of deceased and the person used firearm

was minimum about 90 cm is not free from doubt.  On the opinion

given by him in  the  reply  dtd.  25/04/2007 that  the  tears  found on

clothes and injuries found on body were not corresponding in terms of

number of tears and location of tears in static condition of clothes, he

was cross examined and in paragraph 16 he has aid that if the number

of folds on the wearing clothes are more  then  the bullet may cause

more tears.  He further said that if a person wears loose clothes and is in

motion then it is possible that the location of tears on clothes and the

injury prompted by bullet may change.  There is no evidence that the

deceased  was  wearing  fitted  shirt  or  loose  shirt.   Looking  to  the

evidence of the Medical Officer the possibility of wearing loose clothes

by deceased appears probable.

117. There is  no dispute that the Muddemal Articles found with

deceased  and  the  viscera  including  bullets  and  the  clothes  of  the

deceased were collected and sent to the FSL for examination.  A report

Exh. 2837 was received from the Scientific Officer Shri S.P. Patriwala in

which he gave his opinion that on matching parcel 'S' which was a fired

copper  jacketed  bullet  of  0.380”  calibre,  which  was  found  by  the

Medical Officer PW 34 Dr. Dharmesh Patel inside the body of deceased,

and the test fired bullet from the revolver sample 'D' collected by Shri

G.B. Padheriya (PW 182) from the office of ATS said to be allotted to

Shri Dabhi (accused no. 5), matches with each other and therefore, it

shows that the bullet f sample 'S' was fired from the revolver of sample

'D'.  May be that there is opinion that the bullet found in the body of the

decease which was the cause of  his  death was fired by the revolver

sample 'D', it is a corroborative evidence.  In absence of the substantive
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evidence that the revolver sample 'D'  was allotted to Dabhi (accused

no.5) in November 2005 and was with him on 26/11/2005 at the time

of alleged incident, Shri Dabhi (accused no.5) cannot be held guilty on

the basis of the opinion of the Scientific Officer.

118. The  personal  belongings  of  the  deceased  which  were  nine

articles packed in parcel 'I' were received by the Scientific Officer Shri

Nikunj  Brahmabhatt  (PW  175)  in  2007.   These  nine  articles  were

examined and there report is at page 3 and 4 of the Report (Exh. 2842).

This report is explained by this witness.  The details in the report are as

under :-

Articles Particulars Findings
1  92 currency notes each of Rs. 500/-  No blood 
2 Yellow metal chain Light brown stain on  

some beads of yellow 
metal- blood. 

3. Railway ticket – Surat to No blood.
Ahmedabad of 25/11/2005.

4. Visiting Card No blood.
5. Driving License No blood
6. Visiting Card At one corner two 

very small brown 
stain.

7. Railway ticket Surat to No blood.
Ahmedabad of 25/11/2005
showing payment of difference. 

8. Brown cover No blood.
9. Visiting Card At one corner at one  

side one light brown  
stain.

119. By making capital of this report particularly the railway ticket

on which no blood was found, the prosecution alleged that this ticket
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was planted by the accused.  In the course of investigation this railway

ticket  was  sent  to  Surat  Railway  through  the  police  constable  Shri

Jagdishchandra Ranchodbhai Desai (PW 190) .  This witness met the

railway booking clerk Shri Pradip Pramod Sharma and ticket booking

officer Shri. Hemant Ramnlal Sadhu  who verified from their record and

said that the railway ticket of Mail/Express  was issued from their office

in the evening time. He submitted his report dtd.  10/12/2005 (Exh.

3450).   There is no investigation to find out that this railway ticket was

planted by the  accused.   Furthermore,  beside  the  railway ticket,  the

blood  was  also  not  found  on  the  92  currency  notes,  visiting  cards,

driving license and brown cover.  Had it been a fact the railway tickets

were planted by these accused then the blood could have spread on the

other articles.  In absence of the blood on the articles referred above it

cannot be inferred that the railway ticket was planted by the accused.

120. The  FSL  officer  PW-35  Shri.  Khandelwal  and  PW-36  Shri.

Sharma in their visit to the place of occurrence on 26/11/2005 found

one revolver of 0.32/7.65 mm of H & R Arms Company made in USA

alongwith  the  one  cartridge  lying  near  the  revolver,  three  empty

cartridge and one alive cartridge found in the chamber when revolver

was unloaded.  On examination of the revolver they found that it can

fire revolver cartridge as well as pistol cartridge.  This has been noted

down in the report of their inspection Exh.1836.  It be noted here that

there  is  no  investigation  as  to  from which  source  this  revolver  was

generated.   It  is  also  not  investigated  that  this  revolver  found  with

Sohrabuddin was purchased by Sohrabuddin under a valid licence. PW-

209  Shri.  Amitab  Thakur  who  examined  all  investigation  papers,

admitted that he has not found any material to substantial fact that this
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revolver was planted by the accused.   Mere bald allegation that this

revolver was planted by the accused does not establish conspiracy.

121. The  prosecution  alleges  that  the  accused  No.5  Shri.  N.H.

Dabhi  surrendered three cartridges said to be of  Sohrabuddin to the

investigation officer Shri. M.L. Parmar (the accused No.4) and this357

seizure was made before the panch PW-51 Birenbhai Oza and PW-52

Maheshbhai Thakur.  It is to be noted here that both these panch have

denied  the  seizure  of  the  three  cartridges  in  their  presence.   The

investigation officer Shri. M.L. Parmar was made accused.  There is no

material evidence brought before me to prove that these three cartridges

were of the revolver of Sohrabuddin.  There is also no material evidence

to establish that these three cartridges were found by the accused No.5

Shri. N.H. Dabhi.  Even there is no evidence as to from which place

these three cartridges were collected by the accused No.5 Shri.  N.H.

Dabhi.   Due to  lack  of  the  material  evidence  as  above it  cannot  be

inferred that these three cartridges were surrendered by the accused

No.5  Shri.  N.H.  Dabhi  to  the  investigation  officer.   The  prosecution

came with the case that 4 cartridges and one alive cartridge were found

alongwith the revolver by PW-35 Shri. Khandelwal and three cartridges

were surrendered by the accused No.5 Shri. N.H. Dabhi and collection

of these total 8 cartridges in absence of the explanation of the accused

No.5 Shri. N.H. Dabhi as to from where he found these 3 cartridges, it

can be inferred that the revolver alongwith the cartridges were with the

accused No.5 Shri. N.H. Dabhi which was planted with Sohrabuddin.  It

be  noted  that  this  claim  of  prosecution  is  without  any  foundation.

Initial  burden to prove the possession and seizure of  the 3 cartridge

from accused No.5 Shri. N.H. Dabhi is on prosecution which has not357

Bar & Bench (www.barandbench.com)



                              :  198  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

been  discharged.   If  there  would  have  been  cogent  and  convincing

evidence about the seizure of these 3 cartridges from the accused No.5

Shri. N.H. Dabhi then the onus would have shifted on the accused No.5

Shri. N.H. Dabhi to prove possession.  When the chain of circumstance is

lacking for want of evidence, it cannot be said that the revolver was

with  the  accused  No.5  Shri.  N.H.  Dabhi  and  he  planted  out  of  the

conspiracy.

122. There  is  an  evidence  in  the  shape  of  the  report  of  FSL

Exh.2836 which is of the scientific officer Shri. Prajapati and which has

been exhibited under Section 293 of Cr.P.C. during trial.  This report

relates to the examination of the revolver with the 3 cartridges and one

alive cartridge found by PW-35 Shri. Khandelwal during inspection of

the spot of occurrence and three cartridges alleged, though not proved,

to be seized from the accused No.5 Shri. N.H. Dabhi.  This complete

report reads as under :

“Exh.  2836 :  In  report  No.DFS/TPN/2005/BL/74  dated

8/3/2006, the Asstt.  Director and Technical Manager Physics Section

Gandhinagar inform the Dy.S.P. ATS Unit-II Ahmedabad that the report

dated 6/3/06 of examination of muddemal articles is enclosed and seal

and panchanama alongwith the packed and seal residue muddemal are

lying in the office and they could the representative alongwith authority

letter to take the same.

Letter  of  Case  No.DFS/PN/2005/BL/74  dated  6/3/2006  of

Shri. S.P. Patriwala, Scientific Officer, Directorate of Forensic Science,

Asstt.  Chemical  Examiner  Gandhinagar  to  the  Dy.S.P.  ATS  Unit-II

Ahmedabad  (Letter  of  ATS  dated  3/12/2005  forwarding  20  parcels,

bottles of C.R. No.5/05).  
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Details of parcels/bottles : 18 parcels having the seal of

“SPL.I.G.P.(O.P.) GS Ahmedabad”, Being parcel A to parcel Q and

parcel having seal of M.O. C.H.A.  Being parcel R and parcel - S,M,

i.e. there were total 20 sealed parcels.

With their condition 

Description of articles inside the parcel (S) - Six originally sealed

parcel, parcel A, A-1, B, B-1, G, G-1 and one departmental seal parcel,

total 7 parcels are sent in Biological Department for examination.  

Parcel - C : Intact Cloth Parcel having seal as per the Specimen, with the

slip of the Panchanama, containing one revolver, which is marked as

Sample - A by this department.

Sample - C : Is one revolver of 32”/7.65 mm Caliber of H and R Arms

Company Worcester, mass, U.S.A., make, whose serial number could be

read as 300423.  The said revolver was having '5R5 Rifling Marks.

Parcel - D : Was an intact cloth parcel having seal as per the specimen,

with the slip.  Panchanama, containing one pistol Cartridge, which is

marked as Sample-D in this Department.

Sample - D : One pistol Cartridge of 7.65 mm Caliber having 'L.F. 7.65'

Head Stamp, containing copper jacketed bullet.  An indentation mark is

seen on the percussion cap of he said sample.

Parcel - E : Was in intact cloth parcel having seal as per the specimen,

with  the  slip  of  the  Panchanama;  containing  three  empty  of  the

Cartridge.  And the same are marked as sample E-1, E-2 and E-3 by this
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department. 

Sample - E : Was a shell of Cartridge of pistol of 7.65 mm caliber having

'K.F. 7.65' head stamp and indentation mark is seen on its percussion

cap.

Sample - E-2 : Shell of one pistol cartridge of 7.65 mm Caliber having

'S.B.P. 7.65' head stamp.  And indentation mark is seen on its percussion

cap. 

Sample -  E-3 :  Was a shell  of  cartridge of  a  revolver  of  32” Caliber

having head stamp 'WESTERN 32 S&W”, and indentation mark is found

on it's percussion cap. 

Parcel - F : Was in intact cloth parcel having seal as per the sample, with

the slip of Panchanama, containing one pistol cartridge. And the same is

marked sample - F by this department.

Sample - F : Was a pistol cartridge of 7.65 mm Caliber having head

stamp  'K.F.  7.65'  containing  copper  jacketed  bullet  and  indentation

mark is seen on percussion cap of the said cap. 

Parcel - H : Was an intact cloth parcel having seal as per the sample,

with  the  slip  of  Panchanama,  containing  one  jeans  pant,  shirt,

underwear,  pair  of  shoes,  and a pair  of  shoes,  which are marked as

sample - H/1, H/2, H/3, H/4 and H/5 respectively by this department. 

Sample  -  H/1  :  Was  a  blue  coloured  jeans  pant.   And  dark  brown
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coloured stains were found on the said sample.  On the right trouser of

the said sample, on the portion on the thigh on the back, there are two

holes and on the left side trouser on the portion of thigh on the back,

there are two holes i.e. total four holes of about 1.25 cm X 3 cm to 1.9

cm X .45 cm size; which are numbered 1 to 4 with red penal by this

department. 

Sample - H/2 : Was a full sleeved shirt of blue coloured square checks in

white.   And  reddish  brown  coloured  stains  were  seen  on  the  said

sample.  Total eleven holes were seen on the said sample, which are

marked 1 to 11 number by this department; whose place and estimate

size are as follows :-

Number Hole Number Place of Hole Estimated  size  of

holes.

1 1 On the right side of front on

the lower side

0.5 cm

2 2 On  the  front  side  towards

the right next to second and

third button from below. 

0.6 cm

3 3 On  the  front  side  towards

the right on the lower side

from  the  second  button

below.

0.9 cm X 0.4 cm

4 4 Below hole No.3 1 cm X 0.4 cm

5 5 Below hole No.4 0.8 cm X 0.4 cm

6 6 Between the strip of second

and third button hole from

0.7 cms X 0.4 cms
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below, in the front

7 7 Next to hole number (6) 0.8 cm X 0.3 cms

8 8 Next to hole number (7) 0.8 cm X 0.6 cm

9 9 Next to hole number (8) 0.6 cm X 0.6 cm

10 10 On the left on the front near

the stitches

0.5 cm X 0.7 cm

11 11 Next to hole number (10) 0.5 cm X 0.55 cm

Sample  -  H/3  :  Was  a  black  coloured  underwear  and  dark  brown

coloured stains were seen on the said sample and no holes were seen on

the underwear of the said sample.  

Sample - H/4 : Was a pair of black shoes and 'red trape' could be read

on the sole of the said sample. 

Sample - H/5 : Was a pair of black coloured socks.  And no holes were

seen on the said sample. 

Parcel - K : Was a intact cloth parcel having seal as per the specimen,

with the slip of panchanama containing total seven cartridge of pistol

and the same are marked as sample K-1, sample K/2 and sample K/3 by

this department.

Sample - K/1 : Was a pistol cartridge of 7.65 mm caliber having ' KF

7.65' head stamp, having copper jacketed bullet.  And indentation mark

was seen on the percussion cap of the said sample.

Sample - K/2 : Was a pistol cartridge of 7.65 mm caliber having ' KF

7.65' head stamp, having copper jacketed bullet.  And indentation mark
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was seen on the percussion cap of the said sample.

Sample -  K/3 : Were five pistol  cartridge of 7.65 mm caliber having

head  stamp  of  “KF  7.65”  and  each  cartridge  were  having  copper

jacketed bullet.  

Parcel - L : Was an intact parcel of a transparent plastic box containing

seal  as  per  the  specimen  with  the  slip  of  the  panchanama;  which

contained  cotton  balls  and the  same is   marked sample  -  L  by  this

department.

Sample - L : Are cotton balls, which are described as “Handwash taken

from the left hand of the deceased” in the Police dispatch note. 

Parcel - M : Was an intact transparent plastic box having seal as per the

specimen,  with  the  slip  of  the  panchanama,  containing  cotton  balls.

And the same are marked as sample-M by this office.

Sample - M : Are cotton balls, which are described as 'Handwash taken

from the right hand of the deceased' in the police dispatch note. 

Parcel  -  N  :  Was  an  intact  parcel  of  cloth  having  seal  as  per  the

specimen,  with  the  slip  of  the  panchanama  containing  2  shells  of

cartoons.  And the same are marked sample N-1 and sample N-2 by this

department.

Sample N/1 and sample N/2 : Were two shells of cartoons of the pistol

of 9 mm caliber having head stamp of “9 mm 2Z KF 94” and indentation
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marks are seen on its percussion cap. 

Parcel  -  O  :  Was  one  intact  parcel  of  cloth  having  seal  as  per  the

specimen, with the slip of the panchanama, which contained three shells

of cartridge and the same are marked sample O/1 and sample O/2 and

sample O/3 by this department.

Sample  -  O/1,  sample  O/2  and  sample  O/3  :  Were  three  shells  of

cartridge of revolver of .380” caliber having head stamp '380 Z KF 86”.

And indentation marks are found on the percussion cap of each samples.

Parcel - P : Was an intact cloth parcel having seal as per the specimen,

with the slip of the panchanama.  Containing two shells of cartridge.

And  the  same  are  marked  sample  P/1  and  sample  P/2  by  this

department.  

Sample - P/1 and sample P/2 : Were two shells of the cartridge of pistol

of 9 mm caliber having head stamp '9 mm 2Z KF 00'.  And indentation

marks were found on its percussion cap.

Parcel - Q : Was an intact cloth parcel having seal as per the specimen,

containing one shells of cartridge.  And the same is marked sample - Q

by this department.  

Sample - Q : Was a shell of cartridge of revolver of .380” caliber having

head stamp of “380 Z KF 94” and indentation marks were seen on its

percussion cap.

Bar & Bench (www.barandbench.com)



                              :  205  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

Parcel - R : Was an intact parcel of glass bottle having seal as per the

specimen, containing one piece of skin.  And the same is marked sample

- R by this department.

Sample - R : Was a piece of skin of irregular shape of about 5.5 cms X

3.5 cms size.  And a hole of the size of about 1 cm X .5 cm was seen on

the said sample.

Parcel - S : Was an intact parcel of glass bottle having seal as per the

specimen,  containing  one  copper  jacketed  bullet  therein;  which  is

marked sample - S by this department. 

Sample - S : Was a copper jacketed bull weighing about 11.5 gms, about

0.89 cm in diameter and about 2.06 cm long.

Description and opinion :

of the test Sample - C : Is an “H & R Arms Company Worcester mass,

U.S.A.” made revolver of 32”/7.65 mm caliber bearing serial number

'300423'.

On carrying out chemical test in respect of presence of residue of

fire arms fired in the barrel wash of barrel of sample - C (barrel-wash

was taken before test firing in the laboratory), it was found that nitrite

and lead were present therein which shows that the revolver of sample -

C was used in firing before it was accepted in the laboratory.

On trying to fire  7.65 mm pistol  cartridge (lab-stock) and fire

cartridge of sample L/3, from the revolver of sample - C by chambering

them one by one, in the laboratory, they were successfully fired.  And it
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was sample D, sample F, sample K/1 and sample K/2.

Are four cartridge of Indian made pistol of 7.65 mm caliber of KF

Company.  And indentation marks are seen on each percussion cap.

Comparison in respect of firing pin marks on the percussion cap

of  the said samples,  between one other  and the firing pin  marks of

percussion cap of the test fire cartridge which is test fired from Sample -

C, was done through microscopic machine and comparison microscopic

machine.

(1)The  peculiarity  of  specific  characteristics  of  the  firing  pin

marks on the percussion cap of Sample - D, Sample - F, Sample - K/1

and Sample K/2 were found to be matching one other, which shows

that cartridge of Sample - D, Sample - F, Sample - K/1 and Sample - K/2

are tried to be fixed from same fire arms. 

(2) Similarity between Sample - D, Sample -  F, Sample -  K/1 and

Sample K/2 and peculiarity of specific characteristics of firing pin marks

of test fired cartridge, were seem, which shows that Sample - D, Sample

- F, Sample - K/1 and Sample K/2 were tried to be fire from the revolver

of Sample - C.

After the aforesaid test, the cartridge of Sample - D, Sample - F,

Sample  -  K/1  and  Sample  K/2  were  chambered  in  the  revolver  of

Sample - C and the same was tried to fired in the laboratory and they

fired successfully.  And the cartridge of Sample - D, Sample - F. Sample

K/1 and Sample K/2 were found to be live.

Sample - H/1, Sample - H/2, Sample - H/3 and Sample - H/4 :

Are clothes. The holes on the said clothes were tested for external

purpose in microscopic and test in respect of presence of nitrate and

lead - residue of fired five arms.  On the basis of the above forensic test,

following opinion is being given :-
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(1) The holes on Sample H/1 and Sample H/2 were found to

have been done due to fire arms discharge.

(2) No holes are found on Sample H/3 and Sample H/4.

Sample - H/4 is a pair of shoes.

Sample - K/3 : are the four pistol cartridge of Indian made of KF

Company of 7.65 mm caliber.

All the fire cartridge were chambered turn by turn in the revolver

of  Sample  -  C  and  were  tried  to  fired  in  the  laboratory  and  they

successfully got fired and the give cartridge of sample K/3 were found

to be live cartridge.

Sample E/1, E/2 and E/3 :

Are the shells of three fired cartridge, wherein Sample E/1 is a

fired shells of pistol KF 7.65 mm and Sample E/2 is a fired shell of pistol

SB 7.65 mm; whereas Sample E/3 is a fired shell of Western 32” S and

W Revolver Kartoos.

The firing pin marks of the percussion cap of sample E/1, Sample

E/2 and Sample E/3 and the shells of test fired cartridges which were

test fired from Sample - C and firing pin marks of percussion cap were

tested  for  comparison  through  the  microscopic  and  comparison

microscopic machine. 

There  was  similarity  between  the  peculiarity  of  specific

characteristics of firing pin marks on the shells of test fired cartridge and

Sample - E/1, Sample E/2 and Sample E/3, which shows that the shells

of cartridge of Sample - E/1, Sample E/2 and Sample E/3 are fired from

the revolver of Sample - C.

Sample - L and Sample - M :

Are cotton balls (of handwash of both the hands)

On chemical analysis regarding presence of nitrate and lead in
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the residue of fired firearms, of the said samples, no nitrite or lead 

were found to be present therein. 

Sample - N/1, Sample N/2, Sample P/1 and Sample P/2 :

Are shells of fired four cartridge of pistol of KF Company of 

9 mm caliber.

The examination regarding internal comparison of firing pin 

marks was done through microscope and comparison 

microscope.

(1)  There  was  similarity  between  the  peculiarity  of  specific

characteristics of firing pin marks on percussion cap of sample N/1 and

sample N/2, which shows that Sample N/1 and Sample N/2 are fired

from same pistol.

(2) There was similarity between specific  characteristics  of  firing pin

marks on percussion cap of Sample P/1 and Sample P/2, which shows

that Sample P/1 and Sample P/2 are fired from the same pistol.

(3)  Specific  characteristics  of  firing  pin  marks  on  percussion  cap  of

Sample - N/1 and Sample P/1 seemed to be different.

Sample - O/1, Sample O/2 and Sample O/3 :

Are  shells  of  three  fired  cartridge  of  revolver  of  380”  caliber  KF

Company.

The examination regarding comparison between firing pin marks 

on  percussion  cap  of  the  said  samples  was  done  through  

microscope and comparison microscope.

There  is  similarity  between  the  peculiarity  if  specific  

characteristics of firing pin marks on percussion cap of Sample - 
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O/1, Sample - O/2 and Sample O/3 which shows that Sample - 

O/1, Sample - O/2 and Sample O/3 are fired from same revolver 

only.

Sample Q : Was a shells of fire cartridge of Revolver of KF Company of

380” caliber.

Sample R : Was a piece of skin of irregular shape of about 5.5 cm X 3.5

cm.  Examination regarding outer side of the hole on the said sample

was done through the microscope and test regarding presence of nitrate

and lead in the residue of fired firearms are done.  And on the basis of

the aforesaid forensic examination it is opened as follows :- The hole on

Sample - R is made due to discharge of fire arms. 

Sample - S : Is a fired copper jacketed bullet of 380” caliber, having '5R'

Rifling Marks.  The said bullet of 38” caliber seemed to be fired from

revolver having '5R' Rifling Marks.

The  examination  report  of  department  shall  be  sent  after

completion of their test.

Note :- The shells of KF cartridge of 7.65 mm caliber whose lab test fire

was done from Sample - C is enclosed with Parcel -C.
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Exh. 2838 : Report of Smt. T.D. Shah, Scientific Officer, DNA

Division FSL Gandhinagar dated 16/3/2006.

Results of Serological Analysis 

Sample No. Sample Origin of Blood Group of blood

A Blood swab (plate) Human B

A1 Controlled blood 

sample (plate)

Fit for control ---

B Soil Human B

B1 Controlled Soil Fit for control ---

G Sample of blood 

(cotton swab)

Human B

G1 Controlled sample 

thread

Fit for control ---

H1 Pant Human B

H2 Shirt Human B

H3 Underwear Human B

H4-A Shoe (L.L.) Human B

H4-B Shoe (R.L.) Human B

This report was sent alongwith the enclosure letter dated 24/3/2006 to

the Dy.S.P. ATS Unit Ahmedabad by the Asstt. Director and Technical

Manager, Physics Department, Gandhinagar Gujrat.”

In the said report sample-E, E-1, E-2, E-3, F, A-1, A-2 and A-3 are

the cartridges which were matched with sample-C revolver of 32''/7.65

mm caliber of H & R Arms Company USA in which sample-D, F, A-1 and

A-2 were opined to be fixed from same firearm and tried to be fired

from revolver  of  sample-C.  These cartridges were found to be alive

similarly sample E-1, E-2 and E-3 were also tested and they were found

to be of the revolver of sample-C.  
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123. It  is  true  that  the  report  of  the  ballistic  expert  Exh.2836

reveals  about  the  8  cartridges  were  of  the  revolver  found  with

Sohrabuddin. This report is corroborated piece of evidence.  In absence

of the substantial evidence that this revolver alongwith the cartridges

were planted by the accused and was the result of the conspiracy, none

of the accused can be connected with the alleged crime.

124. During postmortem examination, a piece of skin of irregular

shape of about 5.5 cm x 3.5 cm was collected and sent for micro scope

examination to the FSL to find out the presence of nitrate and lead in

the residue of fired firearms.  The Scientific Officer Shri. Prajapati in the

report Exh.2836 opined that the piece of skin- sample-R as a hole which

is made due to discharge of firearms.  This report reflects that the bullet

entered the body of Sohrabuddin and this injury resulted in his death.

The presence of nitrate and lead of residue of fired firearms indicate

that the injured person and the person fired by firearm were in gun

powder range.

125. It is the story of prosecution that the death of Sohrabuddin

resulted in a stage-managed encounter and in that the accused persons

out  of  their  conspiracy  planted  motor-cycle  bearing  No.GJ-1AE-4211

which was of Shoksingh Yadav (PW-92) and was brought by his cousin

Ajay  Yadav,  the  writer  of  discharged accused No.1  Shri.  Vanzara  to

substantiate this fact prosecution examined PW-39 Rameshbhai Patel,

PW-40  Roopji  Balat,  PW-92  Shoksingh  Yadav  and  PW-203  PI  Shri

Solanki.  It has come in the evidence of PW-92 Shoksingh Yadav that he

was the registered owner of said motor-cycle which was in his use.  He
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used to park this motor-cycle in front of his house.  On the night of

24/11/2005, as usual he returned back home from duty and kept the

motor-cycle in the parking place at about 10.30 p.m.  When he came

back to the said place in the morning at 6.30 a.m. he did not find the

motor-cycle.  He made search for quite sometime but the vehicle was

not traced.  He then visited Amraiwadi Police Station at Ahmedabad

and lodged report of theft of motor-cycle.  The report Exh.1863 is on

record.   On  the  basis  of  this  report  C.R.  No.757/05  came  to  be

registered on the printed FIR Exh.1864.  After 4 to 5 days he read in the

newspaper  that  his  motor-cycle  was  found near  Narol  Circle  with  a

terrorist.   He  had  not  given  his  motor-cycle  to  any  person  on

24/11/2005 or 25/11/2005.  The keys of motor-cycle were with him.

He further deposed that Shri. Ajay Pal Yadav is the son of his uncle who

is in police service at Gujrat and he had no occasion to give him the

motor-cycle since he was not on talking terms with him.  The photocopy

of the RC book on record was marked Exh.2368.

126. The evidence of PW-92 Shoksingh Yadav doesn't support the

prosecution in as much as his evidence is silent on the story that the

motor-cycle was provided by him to his cousin Ajay Pal Yadav who was

writer  of  Shri.  Vanzara.  On the other hand his  evidence given in a

straight forward manner, tells us about the stolen of his motor-cycle on

the night intervening between 24/11/2005 and 25/11/2005 and this

incident was reported.

127. There  is  no  dispute  that  the  report  came to  be  lodged on

which  Crime  No.  757/05  under  Section  379  IPC  was  registered  at

Amraiwadi  Police  Station  on  25/11/2005.   When PW 92 Shoksingh
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Yadav approached Police  Station the second P.I.  PW 39 Rameshbhai

Patel  and PSI  PW 40 Roopjibhai  Balat  were  in  Police  Station.   The

incident of  theft  was heard by PW 39 P.I.  Rameshbhai Patel  and he

instructed PW 40 PSI Roopjibhai Balat to record the report of theft and

registered crime.  Same story is stated by PW 40 Roopjibhai Balat.  None

of these three witnesses said that at the time of hearing incident of theft

by PW 39 P.I. Shri Rameshhai Patel, any phone call came to him on the

said subject and under that influence crime of theft was registered.  The

evidence  of  these  three  witnesses  do not  establish  conspiracy of  the

accused.  There is no case of prosecution that any of the accused was

implicated in the crime of theft of  motorcycle.   There is  no material

evidence that the lodging of report of theft was fake.  Therefore, there is

no  substantive  evidence  or  the  circumstance  showing  that  the

motorcycle  was  planted  by  the  accused.   PW 203  P.I.  Shri  Solanki

conducted  inquiry  under  Inqurity  No.  66/06  in  which  he  recorded

statement of Shoksingh Yadav and constable Ajay Parmar (accused no.

10).  The story spelt out in the statement of constable Ajay Parmar was

that this motorcycle was brought by him from ATS Office to Narol Circle

and  on  the  place  of  occurrence  the  writer  was  Ajaypal  Yadav  who

played  drama  by  motorcycle  ride  to  justify  that  Sohrabuddin  was

coming on the said motorcycle.  Since Ajay Parmar was made accused,

his statement given before P.I. Shri Solanki is not admissible evidence

under Section 25 of the Indian Evidence Act. Therefore, this attempt of

prosecution also failed to establish conspiracy.

128. The motorcycle GJ-1-AE-4211 was of Hero-honda make.  This

motorcycle  was  sent  for  scientific  examination.   Shri  M.N.  Joshi,

Directorate  of  Forensic  Science  cum  Asst.  Chemical  Examiner,
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Gandhinagar, give Report Exh. 2841 in C.R. No. 5/05.  In this report he

made his observation as under :

1)  Hero Honda motor cycle having yellowish and white colour
streps bearing registration No. GJ-1-AE-4211 having chasis no.
04B16F38592 and Engine No. 04B15E38068 and the colour on
left clutch and the top of the break handle in front, is slightly
removed (refer photograph no.1).
2)  Slight marks of scratches are seen on footrest on the left side
behind the leg guard on the motorcycle (refer photograph no. 2
and 3).
3)  Two dent marks are seen on the lower side of the front curve
of the silencer of the motorcycle (refer photocopy no.4).
4)  On carrying out chemical examination in respect of presence
of residue of fired ammunition on the motorcycle, it was found
that there was o fired ammunition on the same.

From this report it appears that the motorcycle fell down on the

left side portion and thereby the colour on the left clutch and top of the

break handle in front was slightly removed, the scratches on the left side

behind leg guard and two dent marks on the lower side of the front

curve of the silencer were seen.  The prosecution failed to establish that

this motorcycle was dramatically brought by the accused and made it

slip on the left side. The fact remains that it was found at the place of

incident.  In absence of the evidence that it was stolen or brought by the

accused  from  its  owner  Shoksingh  Yadav  to  use  it  to  create  false

evidence of it being brought by Sohrabuddin, it cannot be inferred that

there was conspiracy.  

129. The  initial  investigation  was  done  by  Dy.  S.P.  Shri  M.L.

Parmar (accused no. 4).  On the basis of the report Exh. 1803 on which

crime  no.  05/05  came  to  be  registered  at  ATS  Ahmedabad,  the

investigation proceeded ahead.  I will take into discussion the details of
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the incident noted in  the Report  Exh.  1803.   At  this  juncture,  I  am

considering the evidence on the investigation.  The reason is that the

prosecution  made  Dy.S.P.  Shri  M.L.  Parmar  as  accused  on  the

accusation that he was one of the conspirator and had knowledge about

the abduction, illegal detention and killing of Sohrabuddin and Kausarbi

and it was he, who met Girishbhai Patel (PW 10), the owner of Disha

Farm to  get  this  Farm house  for  the  detention  of  Sohrabuddin  and

Kausarbi and he took both of them at Disha Farm when they reached

Ahmedabad after abduction. In my earlier discussion I have already said

that role played by Dy. S.P. Shri M.L. Parmar has not been established.

I  need  not  repeat  the  evidence  of  those  material  witnesses  on  the

alleged detention.  I will take for discussion the investigation conducted

by him. PW 32 Ravindra Makwana has said that on registration of crime

no. 05/05, the investigation was given to Dy. S.P. Shri M.L. Parmar.

After receiving the report of the crime, Dy. S.P. Shri M.L. Parmar called

the FSL Officer Shri Khandelwal PW 35 and Shri Sharma PW 36 at ATS

Office.  These FSL Officers examined the Maruti Fronti and obtained the

sample of dried blood noticed on the rear seat and also control sample.

Dy. S.P. Shri Parmar collected and sealed these samples in presence of

the panch PW 58 Shri Bharatbhai Marathi and PW 59 Maheshbhai Shah.

A panchnama of this scene was prepared.  Dy. S.P. Shri Parmar deputed

PW 50 Shri Keyurbhai Dhirubhai Barot, a constable to Civil Hospital.

Alongwith the FSL Officer Dy. S.P. Shri Parmar proceeded to the Civil

Hospital.  The FSL Officer had seen the dead body and the sample of

hand-wash was collected on cotton gauze which was packed and sealed

by  Dy.  S.P.  Shri  Parmar.   Seizure  panchnama  of  this  sample  was

prepared in the presence of the abovenamed panch.  These FSL Officers

instructed  PW 50 Shri  Barot  to  collect  from the  Medical  Officer  the
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clothes of  the deceased and the bullet which they noticed inside the

dead body.  Thereafter Dy. S.P.  Shri  M.L. Parmar alongwith the FSL

Officers  visited  the  place  of  occurrence  where  the  sample  of  blood

mixed with soil,  control  sample, the revolver, the live bullet and the

cartridges found in the chamber of  revolver and the cartridge found

near the revolver, the motorcycle lying on the road alleged to be used by

Sohrabuddin to enter Ahmedabad, were seized and sealed in presence

of  the  panch  PW  53  Prakashbhai  Parmar.  The  detailed  seizure

panchnama was  prepared.   These  articles  were  brought  to  the  ATS

Office  and  given  to  Ravindra  Makwana  to  prepare  Muddemal  List.

Thereafter PW 50 Keyurbhai Barot collected the clothes and sandal of

deceased wrapped in a paper and six bottles of viscera which includes

the bullet in one bottle, the video cassette of postmortem examination

from the Medical  Officer PW 34 Dr.  Dharmesh Patel.   These articles

were brought to ATS Office and were seized by Dy. S.P. Shri M.L.Parmar

in presence of the panch PW 56 Shri Prashant Patel and PW 57 Shri

Mehul  Shah.   A  seizure  panchnama of  the  clothes,  shoes  and video

cassette was prepared.  Similarly, the six bottles of viscera produced by

Shri Barot were seized in presence of PW 43 Shri Bhagaav Panchnal and

PW 44 Shri Gautam Prajapati and the panchnama was prepared.  There

were in all eight articles i.e. cash, driving license, metal chain, three

visiting cards, two railway tickets of Surat to Ahmedabad journey found

with the dead body were seized in a panchnama in presence of PW 51

Birenbhai Oza and PW 52 Maheshbhai Thakor.  The Logbook of Jeep

No. GJ-1G-4359 alongwith specimen of PSI Choubey (accused no.6) and

PSI Chauhan (accused no. 13) were obtained in presence of the panch

PW 64 Silpansingh Parmar and PW 71 Manoj Banara.  The cartridge

produced  by  Shri  N.H.  Dabhi  (accused  no.5),  Shri  Abdul  Rehman
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(accuse  no.  7),  Shri  Himanshusingh  Rajawat  (accused  no.  8)  and

Shayamsingh Charan (accused no. 9)  were collected in presence of the

panch.  He also recorded the statement of the witnesses including PW

15 Nathubha Jadeja and PW 30 Gurudayal Chaudhary.  On the basis of

the  collected evidence  Dy.  S.P.  Shri  Parmar  found to  submit  abated

summary which he did and was accepted by the Magistrate.

130. All the material evidence collected by Dy. S.P.  Shri Parmar

was examined by the CID Crime and the CBI and all the panchnama in

which  he  made  seizure  of  the  Articles  were  appreciated  by  them.

Prosecution  relied  upon  these  panchnamas.   If  we  examine  this

investigation on the basis  of  the allegations  made in  the  report,  the

investigation conducted by Dy. S.P. Shri Parmar can be said to be on

right track.  No malafide intension from this investigation is attributed

during trial.  Had the fact of active participation of Dy. S.P. Shri Parmar

in the illegal detention and killing of Sohrabuddin and Kausarbi would

have been established, then the prosecution was right to say that the

investigation conducted by Dy. S.P. Shri M.L. Parmar was malafide and

ultimately false. In absence of such evidence the prosecution failed to

establish that Dy. SP Shri Parmar (accused no.4) was involved in the

conspiracy.

131. It is the case of prosecution that accused no.4  M.L. Parmar,

accused no. 5 N.H. Dhahi, accused no. 6 Balkrishna Chubey, accused no.

13  Naresh  Chauhan and accused  no.  14  Vijaykumar  Rathod,  out  of

criminal conspiracy killed Kausarbi and disposed of her body by burning

at the bed of river at Illol village.  Kausarbi was killed and set ablaze

because she was witness to the abduction and killing of Sohrabuddin.
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Let me now consider the circumstance relied by the prosecution.

132. The first foremost circumstance brought against these accused

is that they brought a Tata 407 tempo GJ-2V-5287 alongwith its driver

PW 26 Zahir Abbas from Dafnala 3 Road, while he was on the way.

This tempo is owned by PW 25 Irfanbhai This tempo was brought to

ATS Office on 29/11/2005 at about 5.15 p.m. by two police in civil

dress for the reason that they have to check this tempo at RTO.  The

name,  license  number  and  address  of  the  driver  was  noted  by  Shri

Rathod accused no. 14 and Shri Choubey accused no. 6 to sit at ATS

Office.  After about 1 ½ hour Shri Rathod (accused no. 14) returned

back to ATS Office and informed the driver that tempo is out of order

and the driver was taken to Motera Stadium where this driver noticed

his tempo loaded with wood.  Another tempo of PW 24 Kalpesh bearing

no. GJ-7T-7025 was brought there and the wood was transferred in that

tempo.  After repairing the gear box, PW 26 Jahir Abbas had taken back

his tempo.  On this material aspect prosecution examined PW 26 Jahir

Abbas, PW 25 Irfanbhai and PW 24 Kalpesh.  They have not supported

prosecution.  Even after conducting searching cross examination by the

Ld. Prosecutor nothing was brought in their evidence.  PW 15 Nathubha

Jadeja was the driver on the Tata tempo to transport the firewood from

Ahmedabad to Illol  Village.  Shri  Rathod (accused no. 14) was with

Nathubha Jadej.

133. It is the case of prosecution that the firewood was brought by

tempo GJ-7T-7025 to Illol village at about 10 p.m. to 11 p.m.  Tyre of

this tempo stuck in the wet soil at the bed of river.  Therefore, firewood

came to be unloaded at that place only.  One dead body was brought by
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Shri Choubey in the jeep.  That dead body was kept on the stacked

firewood by Shri  Nathubha Jadeja,  Shri  Choubey,  Shri  Chauhan and

Shri Rathod. The dead body was burnt by the discharged accused no.1

Shri  D.G.  Vanjara.    To  substantiate  this  fact,  the  only  evidence  of

prosecution is  PW 15 Nathubha Jadeja.   This witness turned hostile.

The attempt of the prosecutor to extract the story failed even in the

searching and lengthy cross examination.

134. Another circumstance to establish the said story was that a

crane  owned  by  PW 21 Gurubantsingh Sardar  of  Himmatnagar  was

arranged which was brought at the bed of the river by PW 23 Kantiji

and PW 22 Allarakha @ Kalumiya, both crane operators.  This crane

was brought by two persons.  With the help of this crane the tempo was

pulled  and  removed.   The  charges  of  Rs.  1100/-  was  paid.   In  the

morning of 30/11/2005 this tempo was returned to its driver PW 24

Kalpesh.   On  this  story  none  of  these  three  witnesses  supported

prosecution.

135. It  is  also  the  case  of  prosecution  that  the  Jeep  GJ-1-4359

driven by PW 38 Lakubha Chudasma of ATS Office was used by Shri

Chauhan and Shri Choubey to bring the dead body at Illol Village and

after collecting the bones and ash in the gunny bag and washing the

place of burning dead body, both of them had taken those gunny bag to

Narmada river at Bharuch district and thrown them in the water and

made false entry of this tour in the logbook by showing the secret visit

to Ahmedabad and other places during 23/11/2005 to 01/12/2005.  In

this period PW 38 Lakubha was not the driver on the said vehicle.  To

substantiate this fact, prosecution examined PW 38 Shri Lakubha.  He
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has not supported prosecution.  He deposed that he was driver on the

Jeepsy of Dy. S.P. Shri D.H. Parmar.  The logbook of jeep JG-1-4359

was collected by PW 203 P.I.  Shri  Solanki and the specimen of Shri

Choubey and Shri Chauhan was collected to refer the logbook alongwith

these specimen to handwriting expert. This collection of evidence was

done in presence of panch PW 98 Shri Vikrambhai Babubhai Patel and

PW 71  Shri  Manoj  Jadavbhai  Panara.   Both  these  witnesses  turned

hostile.  There is no whisper in the evidence of PW 203 P.I. Shri Solanki

that he had collected the logbook and the specimen of Shri Chauhan

and  Shri  Choubey  to  collect  opinion  of  handwriting  expert  on  the

disputed  writing  in  the  logbook  during  the  period  23/11/2005  to

01/12/2005 more  specifically  on  29/11/2005 when the  vehicle  was

said to be used to transport the body of Kausarbi to Illol village and

after setting her ablaze, to transport her ashes to Narmada river.  Till it

is established that on 29/11/2005 Kausarbi was in the custody of these

accused and she was murdered and set ablaze, the logbook of the jeep

showing  the  entry  of  secret  visit  to  different  places  other  than  Illol

village  and  Narmada  river,  alleged  to  be  written  by  Shri  Choubey

(accused no. 6) is not worth of consideration.  The handwriting report

showing the similarity of the writing in the logbook with the specimen

of  Shri  Choubey  established  that  this  logbook  was  written  by  Shri

Choubey during the period from 23/11/2005 to 01/12/2005.  It is well

settled that the report of handwriting expert is the corroborative piece

of evidence.  In absence of the substantial evidence report of expert is

not worth of consideration.

136. In order to find out the place where Kausarbi was said to be

set ablaze by these accused persons, PW 188 Shri Omprakash Barusingh
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Sharma who was  Dy.S.P.  SRP Group,  Gujarat,  was  the  investigation

officer before whom PW 15 Nathubha Jadeja stated that he will show

the place of occurrence which was at the bank of river at Illol village.

Consequently  on  01/05/2007  PW  15  Nathubha  Jadeja  took  the

investigation  officer  alongwith  the  panch  PW  113  Rakesh  Asifbhai

Adhikar  and Indravandan Sharma at  the bed of  Dhavdi  river  at Illol

village and had shown the place where the firewood was unloaded from

tempo and the place where a pyre of timber was prepared and last rites

were performed on Kausarbi.  A panchnama Exh. 3435 was prepared

and  a  video  shooting  was  made.   In  order  to  substantiate  this  fact

prosecution examine PW 188 Shri Omprakash Sharma and PW 113 Shri

Rakesh  Asifbhai  Adhikar.   PW 188  has  said  that  at  the  instance  of

Nathubha Jadeja the place of occurrence was seen on 01/05/2007.  The

Chief I.O. PW 182 Shri G.B. Padheriya has also said that this panchnama

was prepared by PW 188 Shri Omprakash Sharma at the instance of PW

15 Nathubha Jadeja.   It  is  significant  to note that  PW 15 Nathubha

Jadeja has denied this claim in as much as he has said that he was not a

witness to the said incident nor had accompanied PW 188 Omprakash

Sharma  and  the  panch  PW  113  Rakesh  Adhikar  and  Indravandan

Sharma to any place much less the place at the bed of Dhawdi river at

Illol village nor he said before these witnesses that he knew the place of

occurrence and is ready to show to them.  Similarly, the panch witness

PW 113 Rakesh Adhikar turned hostile.  He has denied that he heard

PW 15 Nathubha Jadeja and had accompanied him to Illol Village.  No

incriminating  material  was  found  at  the  said  place.    Similarly

prosecution examined PW 46 Habib Khan Memon who was the panch

on the collection of five samples of sand and soil from the alleged place

of occurrence at the bed of Dhawdi river at Illol village.  He deposed
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that in the year 2007 he was taken by PI Shri Shukla in Police jeep in

Illol village.  PI Shukla was showing the way to reach the place.  Sample

of muddemal A, B, C, D and E i.e. sand and soil were collected under

panchnama Exh. 1973.  There is no whisper in evidence as to who was

shown the spot.  He has also not explained how PI Shri Shukla was in

known of this place.  Further this collection of sample establish no nexus

of the alleged killing and burning body of Kausarbi at this place.  Since

no incriminating material was found at this place, this evidence in my

considered opinion is not worth of consideration.  

137. The  cumulative  effect  of  the  above  discussion  leads  to  an

inevitable  conclusion  that  the  prosecution  failed  to  establish  by  the

evidence  that  Sohrabuddin,  Kausarbi  and Tulsiram Prajapati  were  at

Indore and they proceeded to Hyderabad on 16/17-11-2005 and stayed

at the house of Kalimuddin and Salima Begum @ Apa at Hyderabad;

again they commenced journey for Sangli on 22/11/2005 on the tickets

purchased in the name of Salman and Shaikh Ahmed under receipt no.

156 and 157 and were on seat no. 29, 30 and 31, on the way near

Talola village the luxury bus intercepted by a Qualis Vehicle and Tata

Sumo and these three passengers were alighted from the bus and have

been  taken  away  by  the  discharged  accused  no.  2  S.P.  Rajkumar

Pandian,  accused  no.  5  N.H.  Dabhi,  accused  no.  10  Ajay  Parmar,

accused  no.  11  Santram  Sharma,  accused  no.  23  Ghattamaneni

Srinivasa  Rao,  PW  15  Nathubha  Jadeja  and  PW  30  Gurudayal

Choudhary,  to  Ahmedabad;  on  the  way  at  Balsad  Tulsiram  was

permitted to go to his place of abode at Bhilwada; Sohrabuddin and

Kausarbi were brought to Ahmedabad and have been detained at Disha

Farm from 23/11/2005 to 26/11/2005; Sohrabuddin was brought to
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Narol -Vishala Circle near the electric pol close to Illaben ghat and was

shot dead by fire from the service firearm by accused no. 5, 7, 8 and 9;

Kausarbi  was  shifted  to  Arham  Farm  and  was  kept  there  from

26/11/2005 to 29/11/2005; she was brought dead by a jeep by accused

no. 6 and 13 at the bed of Dhawdi river at Illol village and the firewood

was transported by accused no. 13 and14 alongwith PW 15 Nathubha

Jadeja and on the pyre of  timber arranged by them the last rites of

Kausarbi was done; the ashes were collected in the bag, the place was

cleaned by water and the bag of ashes was thrown in to Narmada river

by accused no. 6 and 13. 

138. Let me now switch over to the killing of Tulsiram Prajapati.

As said by prosecution, Tulsiram was an associate of Sohrabuddin and

was a sharp shooter.  He was facing multiple criminal cases at Ujjain,

Ahmedabad  and  Udaipur.   He  was  a  wanted  accused  in  murder  of

Hamid Lala at Udaipur.  He was also involved in the firing made at the

office of Popular Builder at Navrangpura, Ahmedabad and was also a

wanted  accused  in  that  case.   To  substantiate  this  fact  prosecution

examined PW 77 Dy.S.P. Shri Rajeshkumar Mishra.  From 2003 to 2007

this witness was Dy.S.P. at Ujjain.  He deposed that in the year 2005

Rajasthan Police visited Ujjain in search of Tulsiram Prajapati to arrest

him in Hamid Lala murder case.  The team of Rajasthan Police consists

of SP Shri Dinesh M.N., Dy. S.P. Shri Alok Shrivastav, two more Dy.S.P.,

three to four Inspector including Mr. Rehman.  They met S.P. Shri G.

Janardan of Ujjain.   This witness was instructed by his S.P. to assist

Rajasthan  Police.   The  Rajasthan  police  collected  some  papers  of

Tulsiram Prajapati.  After this visit he was in continuous touch with S.P.

Shri Dinesh M.N.  In the year 2005 Tulsiram Prajapati was arrested by
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Udaipur  Police.   He  alongwith  his  police  team  visited  Udaipur  to

interrogate Tulsiram Prajapati because he was a History Sheeter.  In the

interrogation  he  came to  know that  Tulsiram Prajapati  was  a  sharp

shooter  and  criminal  and  was  associate  of  Sohrabuddin.   Tulsiram

Prajapati gave information about murder in Kolhapur District and Devas

firing.  He confessed about his criminal activities with Sohrabuddin in

the mining area of Rajasthan and said that they extorted money from

the marble sellers.  He also deposed that Tulsiram Prajapati committed

several crime of serious nature.  He fired some person at Chandgarh in

Kolhapur District at the instance of Dr. Prakash Bandivadekar (PW 5).

Devas firing was done by him on Pathan Abdul Parvez in presence of

some police officers and fled away from there.  This witness said that

Tulsiram Prajapati was a dreaded criminal not afraid of police and was a

gangster.  

139. PW 91 Shri Bhawarsingh Hada was an SHO at Hathipol Police

Station, Udaipur.  He deposed that Crime No. 214/04 of Hamid Lala

murder was investigated by him.  His predecessor Shri Vyas arrested

five accused namely Azam Khan, Sylvester, Mudassor, Rafiq and Firoz

and  Sohrabuddin  and  Tulsiram  Prajapati  was  wanted  accused.   An

award of Rs. 25,000/- to give clew of Sohrabuddin and of Rs. 20,000/-

to give address of Tulsiram Prajapati was declared by Rajasthan Police.

After arrest of Tulsiram Prajapati on 29.12.2005 he recorded statement

of Tulsiram in which he stated that he came in contact of Sohrabuddin

in the jail at Ujjain and was taken in the gang by Sohrabuddin by giving

him a name 'International Shooter'.  The interrogation notes were taken

by him.  This interrogation is document D-153 which is marked  Exh.

2353.  
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140. PW  96  Dinesh  Mohansingh  Gurjar  was  an  associate  of

Sohrabuddin  and  Tulsiram  Prajapati.   He  was  in  the  Central  Jail,

Udaipur.  Tulsiram was introduced to him by Mohd. Azam (PW 207).

On the request of Tulsiram Prajapati he wrote an application in English

to the National  Human Rights  Commission,  and various Courts.   He

further  stated  that  Tulsiram was  abusing  police  by  saying  that  they

implicated his nephew in a false crime and he will see them later on.

Tulsiram Prajapati further stated before him that he along with Silvester

made firing at the office of a builder at Ahmedabad and was arrested by

Gujarat  Police.   Tulsiram  was  arrested  in  Hamid  Lala  murder  case.

Shortly speaking this witness also deposed that Tulsiram was involved

in criminal activities and was facing criminal cases.  

141. PW  125  Mustak  Ahmed  Istiyak  Khan  was  an  associate  of

Sohrabuddin  gang.   He was  knowing Sohrabuddin  since  1992 when

they were arrested in the arms case and kept at Sabarmati Jail. This

witness  said  that  there  was  murder  of  Hamid  Lala  in  the  area  of

Hathipol  Police  Station  in  which  Sohrabuddin,  Mohd.  Azam  and

Tulsiram were named as offender.  His evidence transpires about the

criminal activities of Sohrabuddin and Tulsiram. 

142. PW 169 Sylvester  Daniel  was  associated  with  Sohrabuddin

and Tulsiram Prajapati.  He deposed that at the instance of Sohrabuddin

he  alongwith  Tulsiram  was  collecting  money  from  the  businessman

Ramanbhai Patel and Dashrath Patel at Ahmedabad.  Once there arose

some quarrel on the demand of Rs. 10 Crore and that time Sohrabuddin

instructed  to  collect  the  amount  demanded and on refusal,  to  make

firing in their office without harming anyone.  The office was under the
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name 'Popular Builder' where they made firing.  Thereafter he alongwith

Azam,  Banty,  Firoz,  Sohrabuddin  and  Tulsiram  Prajapati  were

implicated in the murder of Hamid Lala.  This evidence also shows the

criminal activities of Tulsiram Prajapati.  

143. PW  207  Mohd.  Azam  Khan  examined  by  the  prosecution

deposed  that  in  the  year  2002  he  met  Sohrabuddin  at  Indore.

Sohrabuddin told him that Tulsiram Prajapati of Udaipur is his friend

and  is  in  jail  at  Ahmedabad  in  nine  killings.   After  some  days

Sohrabuddin and Tulsiram visited his house.  He assisted Sohrabuddin

to search the rented house at Udaipur and was meeting him frequently.

Sohrabuddin was in contact with a criminal Naeem Khan of Hyderabad

and Daud Ibrahim and Chhota Shakil.  Tulsiram Prajapati was arrested

in Hamid Lala murder case.  There was a quarrel among the prisoners in

which he alongwith Tulsiram and Sylvester were assaulted.  The Home

Minister of Gujarat Shri Hariyan Pandya was killed by Tulsiram and one

boy at  the instance of  Sohrabuddin.   Hamid Lala was also killed by

Tulsiram and Mudassar at the instance of Sohrabuddin.  This evidence

also speaks about the character and conduct of Tulsiram Prajapati.  

144. PW 141 Advocate Smt. Krishna Manulal Tripathi appeared in

the Criminal Case No. 538/2005 (old case no. 956/99), 637/2005 (old

case no. 954/99) and 639/2005 (old case no. 953/99) against Tulsiram

Prajapati before the Magistrate at Ujjain.  She deposed that these three

cases were allotted to her from Legal Aid Office in the year 2000.  She

further  said  that  there  were  many  cases  against  Tulsiram  Prajapati

pending in the Courts at Ujjain.  She had supplied the certified coy of

the case papers of these cases which are at Exh. 2676.  This evidence
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collectively shows that Tulsiram Prajapati was facing multiple criminal

cases at Ujjain.  

145. After noticing the criminal activities of Tulsiram Prajapati at

Ujjain, Ahmedabad and Udaiur and the fact that he was sharp shooter

and was associated with Sohrabuddin, let me now advert to the case of

prosecution connected with the arrest of Tulsiram Prajapati.  It is the

case of prosecution that accused no. 7 was with the S.P. Shri Dinesh

M.N. at Ahmedabad on 26/11/2005.  Accused no. 7 gave a phone call

to Dy. S.P. Shri Sudhir Joshi (PW 159) and informed him location of

Tulsiram.  Accused no. 7 further told him that S.P. Shri Dinesh M.N. is

with him and he directed to arrest Tulsiram Prajapati in Hamid Lala

murder case.  To substantiate this fact, prosecution examined Dy. S.P.

Shri Sudhir Joshi (PW 159).  This witness deposed that in the year 2005

he was Dy.S.P. Circle West Udaipur.  Hathipol Police Station, Ambamata

Police Station, Dhanmandi Police Station and Ghantaghar Police Station

were under him.  In the year 2004 there was murder of Hamid Lala and

the crime was registered at Hathipol Police Station which was under

investigation.  Tulsiram  and  Sohrabuddin  were  wanted  accused.

Sometime in November, 2005 he received information from his reliable

informer that Tulsiram is residing in the name of Sameer at Bhilwada in

the house of  Shri  Jha. He gave this information to his Senior Police

Officer and constituted a police team to go to Bhilwada.  Shortly put

there is no whisper in his evidence that the information of Tulsiram was

received from the accused no. 7.  At this juncture, it be noted that no

material was collected by the CID Crime, Gandhinagar or the CBI SCB,

Mumbai  that  the  accused no.  7  was  at  Ahmedabad on 26/11/2005.

When the prosecution claims that the accused no. 7 gave phone call to
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Dy. S.P. Shri Sudhir Joshi (PW 159), it was for the investigation agency

to seize the mobile phone of the accused no. 7 and Dy. S.P. Shri Sudhir

Joshi (PW-159) to find out the call made in-terse between them.  The

Call Detail Report and the data of the mobile phone of accused no. 7

would have reflected his phone call and the network in which his mobile

phone was functioning.  No such evidence was collected.  In the absence

of this material evidence it cannot be inferred that the accused no. 7

was at Ahmedabad on 26/11/2005 and on the instruction of his S.P.

Shri Dinesh M.N. he instructed Dy.S.P. Shri Sudhir Joshi (PW 159) to

arrest Tulsiram Prajapati by giving his location of Bhilwada.  

146. It  is  the  case  of  prosecution  that  Tulsiram  Prajapati  was

arrested by the police team under the leadership of Dy. S.P. Shri Sudhir

Joshi  on  26/11/2005  from  Bhilwada  by  reaching  at  the  house  of

Chanda Jha at Azad Nagar where Tulsiram was residing in the name of

Sameer.  This arrest was not communicated by this police team to the

Pratapnagar Police Station at Bhilwada.  Tulsiram Prajapati was kept in

illegal detention till 29/11/2005.  Thereafter Dy. S.P. Shri Sudhir Joshi

prepared the roznamcha showing entry of departure of police team to

arrest Tulsiram on 29/11/2005.  He again made a roznamcha the same

day showing the entry of arrival of police team alongwith Tulsiram.  The

arrest of Tulsiram in Hamid Lala murder case was also entered in the

roznamcha.  Tulsiram was produced in the Court of Udaipur and his

PCR  was  sought.   In  order  to  substantiate  this  fact,  prosecution

examined  PW  91  SHO  Shri  Bhawarsingh  Hada  of  Hathipol  Police

Station,  PW  100  Shankarsingh  Rodsingh  Rathod,  PW  122  P.I.  Shri

Triloksingh Mohanlal Verma, PW 133 Deepak Manoharlal Agrawal (the

informer of Dy. S.P. Shri Sudhir Joshi), PW 67 Rajvijaysinh Rajput, PW

Bar & Bench (www.barandbench.com)



                              :  229  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

68 Komal Jha, PW 69 Chandan s/o Komal Jha, PW 99 Munnidevi w/o

Komal Jha.  The certified copy of roznamcha of the period 26/11/2005

to 30/11/2005 of Pratap Nagar Police Station, Bhilwada, was collected

by the CBI Officer Shri Rajeev Chandola by giving requisition letter dtd.

18/05/2010  Exh.  2564.   The  roznamcha  of  Hathipol  Police  Station

showing  departure  of  police  team  to  Bhilwada  to  arrest  Tulsiram

Prajapati on 29/11/2005 and the arrival of police team after his arrest is

also produced on record.  

147. PW  91  SHO  Shri  Bhawarsingh  Hada  deposed  that  on

29/11/2005 Dy. S.P. Shri Sudhir Joshi (PW 159) received information

from his  reliable  informer  that  Tulsiram in  residing  in  the  name  of

Sameer @ Praful in the house of Chandan Jha at Bhilwada.  Shri Sudhir

Joshi called him, Ranvijaysingh (SHO Ghantaghar), Constable Jagdish,

Omprakash,  Laxmansingh,  Devendrasingh,   Bhawarlal,   Sukhdeo,

Gopalsingh and others and gave this information.  Thereafter they all

proceeded for Bhilwada at about 2.30 p.m. and reached there between 4

to 5 p.m  The informer of Shri Sudhir Joshi guided them to reach to the

house of Chandan Jha.  They parked the vehicles at some distance.  He

and Sudhir Joshi were wearing T-shirt of the Symbol of Reliance.  Both

of  them entered  the  house  of  Chandan Jha.   The  other  police  staff

surrounded the house from a close distance.  They saw a boy repairing a

motorcycle  and  another  boy  was  standing  there.   Shri  Sudhir  Joshi

questioned Shri Chandan Jha who was standing nearby motorcycle as to

where  is  Sameer  ?  Chandan  Jha  replied  and  pointed  out  the  boy

repairing motorcycle.  Thereafter Shri Sudhir Joshi gave eyes expression

to him by showing the boy repairing the motorcycle  is  Sameer.   He

immediately rushed on the backside of Sameer and folded him in his
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hand.   Sameer  tried  to  escape but  could not.   Sudhir  Joshi  put  his

revolver  at  the  head of  Tulsiram and said  that  he  is  Dy.  S.P.   This

witness said that he is SHO Hathipol Police Station investigating Hamid

Lala murder case.  By that time many persons from locality gathered.

After the arrest of Tulsiram he was brought to Hathipol Police Station

Udaipur and his arrest was entered in the roznamcha on arrival at 10

p.m.   On next  day Tulsiram was  produced in  Court  to  claim police

custody.  Ten days police custody was granted.  It is his claim that his

statement  was  recorded by the  Magistrate  on 29/08/2011 by giving

him, by the CBI Officers Shri Raju and Shri Vishwas Meena, threats of

arrest and was compelled to make statement that Tulsiram was arrested

on 26/11/2005.   He was declared hostile by the prosecution.  Nothing

could  reveal  in  his  searching  cross  examination  to  infer  that  his

statement Exh. 2354 recorded before the Magistrate was voluntary.  He

has also denied to have made his statement before the CBI Officer Shri

N.S.  Raju  and  Shri  Vishwas  Meena  disclosing  the  fact  of  arrest  on

26/11/2005.  It is to be noted here that the entries of departure and

arrival on 29/11/2005 are shown in the roznamcha Exh. 2138 and Exh.

2139 of Hathipol Police Station.  Similarly, the arrest memo of Tulsiram

which is at page no. 1534 of the document D-167 Exh. 2355 reflect the

arrest  of  Tulsiram  on  29/11/2005.   It  is  well  settled  that  the

documentary evidence prevail upon oral evidence.  There is no whisper

in the evidence of the CBI Officer Shri N.S. Raju (PW 184) and Shri

Vishwas Meena (PW 186) that no threats were given to this witness and

the statement given by him was voluntary.  It is to be noted here that

the statement recorded by the Investigation Officer under Section 161 of

Cr. P.C. and the statement recorded by Magistrate under Section 164 of

Cr.P.C.  are corroborative piece of evidence in view of Section 145 and
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157 of Indian Evidence Act.  While recording statement under Section

164 of Cr. P.C. the Magistrate acts as an Investigation Officer.  When the

substantial  evidence of  the witness  Shri  Bhawarsingh Hada does not

support  the  arrest  on  26/11/2005,  claimed  by  the  prosecution,  the

corroborative  evidence  does  not  keep  significance.   From this  in  all

evidence of the witness coupled with the roznamcha Exh. 2138 and Exh.

2139 and the Arrest Memo Exh. 2355, it can be conclusively said that

Tulsiram was arrested on 29/11/2005 by the police team headed by Dy.

S.P.  Shri  Sudhir  Joshi  on  the  information  received  by  him from his

reliable informer.  PW 122 Shri Trilosingh Mohanlal Verma examined by

prosecution  was  the  Sub  Inspector  at  Pratapnagar  Police  Station

Bhilwada from 2009 to 2011.   He deposed that roznamcha (general

diary) is maintained in the Police Station.  The certified copy of original

roznamacha of the period 26/11/2005 to 30/11/2005 was given to the

CBI Officer Shri Rajeev Chandola on his requisition letter Exh. 2564.

The roznamcha runs in 37 pages are at Exh. 2565. He further deposed

that there is no entry of visit of Udaipur Police at Bhilwada for the arrest

of  Tulsi  on  26/11/2005  or  29/11/2005.  On  the  collection  of  the

roznamcha under letter dtd. 18/05/2010 Exh. 2564 there is evidence of

PW 193 Shri Rajeev Chandola.  So far the roznamcha of Pratapnagar

Police  Station,  Bhilwada,  of  the  period  26/11/2005  to  30/11/2005

collected by the CBI Officer Shri Rajeev Chandola (PW 193), it is a fact

that  the  arrest  of  Tulsiram was  not  communicated  by  Dy.  S.P.  Shri

Sudhir Joshi.  This instance does not support prosecution to establish

the arrest of Tulsiram on 26/11/2005.  

148. PW 68 Komal Jha is the owner of the house consists of three

rooms at Azad nagar Bhilwada.  He deposed that sometime in March,
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2005 one room was let out to Sameer @ Praful.  He was doing business

of selling potato and onion.  He was leaving the house in the morning

and returned back in the evening.  He was resident of Ujjain.  During

the period of November 2005 he (this witness) was in job at Udaiur and

living  there  with  his  elder  son.   His  wife  Munnidevi  (PW  99)  and

younger son Chandan (PW 69) were residing at Bhilwada.  His wife

Munnidevi phoned him at the fag end of November 2005 and informed

that Sameer Prajapati murdered someone at Udaipur and was arrested

by police from the house.  She further informed that the correct name of

Sameer Prajapati was Tulsiram which he confessed before Police.  She

further told that in the inquiry by police she informed that Tulsiram was

leaving the room in the morning and returning back in the evening in

the past 10-12 days before arrest.  Similar is the evidence of his son PW

69 Chandan Jha and his wife PW 99 Munnidevi Jha.  There neighbor

PW  100  Shri  Shankarsingh  Rathod  has  also  corroborated  these

witnesses in as much as he has said that in the last week of November

2005, it was Tuesday when Tulsiram was arrested by police of Udaipur.

The  prosecution  attempted  to  put  leading  questions  to  these  two

witnesses by declaring them hostile. Nothing reveal in their searching

cross  examination  to  believe  that  they  deposed  false.   This  witness

claimed that Tulsiram was arrested by police on Tuesday in the last

week of November, 2005.  Perusal of the calender of November 2005 it

reveals that 29/11/2005 was Tuesday.  A judicial note of the day and

date is taken in view of Section 56 of the Indian Evidence Act.  From

this positive evidence of the witness, it can be inferred that arrest of

Tulsiram was on 29/11/2005.  

149. PW  159  Sudhir  Trilokikumar  Joshi  was  the  Dy.S.P.  and
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Hathipol Police Station was under him.  Sometime in November 2005

he  received  information  from  his  reliable  informer  that  Tulsiram  is

residing in the name of Sameer at Bhilwada in the house of Shri Jha.

He gave this information to his Senior Officer and constituted a police

team consists of Inspector Bhawarsingh Hada, Ranvijaysingh and Police

Constables and he briefed them of this informatio.  As per plan they

reached  Bhilwada  and  arrested  Tulsiram  Prajapati.   In  the  cross

examination  he  has  said  that  roznamcha  Exh.  2138  is  the  copy  of

original  roznamcha  of  police  station  showing  entry  of  departure  on

29/11/2005 from Police Station to arrest Tulsiram under his signature.

He  also  said  that  roznamcha  Exh.  2139  is  also  in  his  wiriting  and

signature and it reflects entry of arrival in Police Station from Bhilwada

on 29/11/2005.  This fact was stated by him to CID Crime, Gujarat.  His

informer communicated him by telephone that Tulsiram Prajapti was a

wanted accused in Hamid Lala murder case, he resides at Bhilwada in

the name of Sameer.  Even in the statement made before the CBI Officer

Shri  N.S.  Raju  on  12/05/2010,  he  stated   29/11/2005  the  date  of

arrest. His evidence was not controverted by prosecution.  On the other

hand the Chief I.O. PW 209 Shri Amitabh Thakur stated in paragraph 15

that in the statement of Bhawarlal Hada and Sudhir Joshi it has come

that upon secret information, Tulsiram was arrested from Bhilwada on

29/11/2005.   From the  evidence  the  facts  admit  no  doubt  and  the

question present no difficulty to conclude that the arrest of Tulsiram

was made on 29/11/2005.  

150. Let me consider the evidence of the witness PW 72 Advocate

Mohd. Salim Khan, who was appearing for Mohd. Azam in Hamid Lala

murder case and also claims to have represented Tulsiram.  This witness
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claimed that on 29/11/2005 Tulsiram was arrested by Dy.  S.P.  Shri

Sudhir Joshi and his police team in Hathipol Police Station in the crime

of  Hamid  Lala  murder  case.   He  was  arrested  from  Azad  Nagar

Bhilwada.   Mohd.  Azam requested  him (this  witness)  to  appear  for

Tulsiram.   While  talking to  Tulsiram he was told that  Tulsiram was

arrested on 26/11/2005 but was shown arrested on 29/11/2005.  It is

to be noted here that this statement of arrest of Tulsiram was for the

first time disclosed by him to the CBI Officer in the year 2010.  Had it

been the fact that this fact would have brought to his knowledge by

Tulsiram on 29/11/2005, he would have advised Tulsiram to disclose

this  fact  to  the  Magistrate  at  the  time  of  remand.   He  would  have

himself intimated to the Magistrate about the alleged illegal detention

of 3 days to the Magistrate.  It is the claim of this witness that Tulsiram

told  him that  Sohrabuddin  was  traced  by  police  after  obtaining  his

location  from  him  and  was  killed  in  an  encounter  and  he  also

apprehend his killing at the hands of Rajasthan Police, Gujarath Police,

Madhya  Pradesh  Police  and  Maharashtra  Police.   He  has  also  not

disclosed these facts to anyone till 2010 when his statement was taken

by  the  CBI  Officer.   He  claims  that  he  made  written  complaint  of

Tulsiram apprehending danger to his life, to the Court.  He doesn't claim

that he has mentioned the fact  of  illegal  detention of  Tulsiram from

police  for  three  days  and  abduction  and  killing  of  Sohrabuddin  by

police.  It be noted that he is an advocate practicing on criminal side

and well verge with the law.  In this background it is unlikely to believe

that upon hearing his client Tulsiram on these material fact he would

have remained a mute spectator. His evidence on the illegal detention

appears  inconsistent  with  the  evidence  of  the  police  officers,  the

landlord and neighbour of Tulsiram.  Therefore, his evidence cannot be
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given weightage.  

151. It  is  the  case  of  prosecution that  on 27/01/2006 Tulsiram

Prajapati appeared in the Court at Udaipur with a written application

which was given to the Court in which it was said that Sohrabuddin was

traced by police after obtaining his location from him and was killed in

an  encounter  and  he  also  apprehend  his  killing  at  the  hands  of

Rajasthan  Police,  Gujarath  Police,  Madhya  Pradesh  Police  and

Maharashtra Police and if he makes any complaint to the Court then his

relatives  shall  be  arrested  by  police  in  false  crime.   Again  on

02/02/2006 Tulsiram brought an application addressed to the Sessions

Court in which he wrote about the danger to his life at the hands of

police and on reading this application, advocate Mohd. Salim Khan got

typed an application addressed to the Magistrate taking care of remand

and filed it alongwith the handwritten letter brought by Tulsiram in the

Court.   On the  typed application the Magistrate  passed an order  on

03/02/2006  'not  to  illtreat  Tulsiram'.   It  be  noted  that  the  original

application and the letter of Tulsiram were not seized.  The certified

copy of these applications Exh. 2189 and 2190 were collected.  When

there is specific denial from the accused no. 7 in the cross examination

of  the  advocate  Shri  Salim  Khan  that  Tulsiram  had  not  given

Vakalatnama to him and he did not represent Tulsiram in this crime.  In

this  situation the Vakalatnama was necessary  to be produced by the

prosecution.  In my earlier discussion I have observed that certified copy

of  applications obtained from Court  record,  except  copy of  plaint  or

chargesheet, are not public documents in view of Section 74 of Indian

Evidence Act.  Therefore, for proving the contents of the application the

original  documents  were  necessary.   They  have  not  been  produced.
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Furthermore,  these  documents  nowhere  disclosed  the  abduction  and

killing  of  Sohrabuddin  on  the  information  supplied  by  Tulsiram  to

Gujarat Police.  A general statement appears in these application that

Tulsiram was threaten by Maharashtra, Madhya Pradesh, Gujarat and

Rajasthan Police to kill him.  The motive to kill Tulsiram, as alleged by

prosecution is that he was witness to the abduction of Sohrabuddin and

Kausarbi and had knowledge of their killing by Gujarat Police.  I have

already  concluded  in  my  earlier  discussion  that  the  third  person

traveling with Sohrabuddin and Kausarbi was Tulsiram, has not been

proved by the prosecution.  When the evidence is lacking even in the

applications Exh. 2189 and 2190 that Tulsiram was with Sohrabuddin

and Kausarbi in their  journey from Hyderabad to Sanglli and on the

information given by him Sohrabuddin was traced by ATS Gujarat and

was killed in a fake encounter, it was difficult to accept that the motive

of the police of these four States was to kill Sohrabuddin.   Had there

been an intention to kill Tulsiram by ATS Gujarat and STF Rajasthan,

they would have killed him that time when Sohrabuddin was killed.

They would not have waited for an opportunity to kill Tulsiram.  

152. The prosecution has come up with the case that there was no

information about the activity of Sohrabuddin and his associate in the

District Special Branch of Udaipur.  This was reflected in the evidence of

PW 106 PSI Khumsingh Hirasingh Panwar.  This witness testified that

he was working in the District Special Branch Udaipur from 26/02/2009

to 30/09/2011 and the Incharge of District Special branch was PI Shri

Himmatsingh.   According to him in the year  2010 when he became

incharge  on  transfer  of  PI  Shri  Himmatsingh,  the  CBI  Officer

approached him with a letter dtd. 02/03/2010 (Art.X) and questioned
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him whether this letter was issued from their office addressed to the

Crime Assistant, SP of Udaipur.  He replied that this letter was issued by

PI Shri Himmatsingh in which it was replied that their office has not

received  any  information  about  the  activity  of  Sohrabuddin  and  his

associates so far.  May be that there was no information with the District

Special  Branch,  that  by  itself  is  not  a  circumstance to infer  criminal

conspiracy of accused.  Had there been any information to the police of

Udaipur,  they would have arrested Sohrabuddin and Tulsiram in the

murder of Hamid Lala case.  The moment of SP Udaipur to Ahmedabad

multiple  time  so  also  to  Ujjain  clearly  indicate  that  they  had  no

information of the whereabouts of Sohrabuddin and Tulsiram.

153. It is the case of prosecution that in February, 2006 Tulsiram

was produced at Ujjain under Arrest Warrant.  Advocate Smt. Krishna

Manulal Tripathi (PW 141) who was representing Tulsiram prajapati in

Criminal Case No. 538/05, 637/05 and 639/05 met Tulsiram and on

seeing stress on the face of Tulsiram she questioned him the reason of

stress.  Tulsiram replied that his life is in danger and he may be killed by

police of Gujarat and Rajasthan. He also said her that he was taken in

confidence by Gujarat Police and obtained address of Sohrabuddin and

was arrested with Sohrabuddin at  Hyderabad and by leaving him at

Balsad Sohrabuddin and his wife Kausarbi was brought to Ahmedabad

and  later  on  they  were  killed  and  thereafter  he  was  arrested  from

Bhilwada by Rajasthan police and he being witness to the abduction,

police might killed him also.  To prove this fact prosecution examined

PW 141 advocate Smt. Krishna Manulal Tripathi.  There is no whisper in

her  evidence  about  any  discloser  by  Tulsiram to  her.   She  has  not

supported prosecution about the apprehension of Tulsiram from Gujarat
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and Rajashtan Police.  It is to be noted here that Tulsiram was arrested

on  29/11/2005  and  was  produced  before  the  Courts  at  Ujjain,

Ahmedabad and Udaipur multiple times.  There was no  instance shown

by prosecution which suggest that during this period of one year from

2005 to 2006 any untoward incident occurred during his journey.  

154. It is the case of prosecution that Tulsiram was produced at

Ujjain Court on 11/05/2006 .  He met advocate Shri Shivdayal Tiwari

(PW 86) in Court through his clerk Devendra Sharma (PW 87) and got

typed a complaint addressed to the District Magistrate, National Human

Rights Commission, Supreme Court and High Court stating therein that

in  the  Central  Jail  Udaipur  he  and  his  associate  Mohd.  Azam  and

Sylvester were assaulted by the other prisoners in jail.  On the drafting

of alleged complaint advocate Shri Sushil Tiwari has denied the fact.

However,  his  clerk  Devendra  Sharma stated  that  the  complaint  was

drafted by advocate Shri Sushil Tiwari and its carbon copy is Art. R and

original was dispatched by RPAD by his mother Narmadabai Prajapati

and  its  postal  acknowledgment  showing  proof  of  dispatch  on

11/05/2006 is Art. S.  This fact is substantiated by PW 80 Dy. S.P. Shri

Jaswantsingh  Bajarangsingh  Rathore,  who  was  Circle  Inspector,

Surajpol Police Station and had received the complaint Art. L from the

office of Addl. Superintendent of Police for necessary inquiry.  He has

said that he gave this complaint for inquiry to PSI Sawaisingh by making

his remark dtd. 30/06/2006 Exh. 2272 on the backside of complaint.

PW 79 Abhaysingh Gangasingh Rathore who was P.I. Crime Assistant in

S.P. Office Udaipur has said that complaint Art. L was received in Crime

Office which he forwarded to the Addl. Superintendent of Police to take

necessary action and the Addl. S.P. Hariprasad Katara directed under his
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remark dated 29/06/2006 Exh. 2260 to send it to SHO Surajpol Police

Station.  According to him, this complaint was of Tulsiram @ Praful

which  was  received  from  the  office  of  National  Human  Rights

Commission.  PW 78 Ashokkumar Kunjbiharilalji Bhatnagar was a junior

clerk  in  General  Administrative  Section  of  Collectorate,  Udaipur  in

2005.  He deposed that letter dtd. 11/05/2006 was received in office on

16/05/2006  sent  by  the  prisoner  Tulsiram,  Azam and Rafiq.   Addl.

District Magistrate Shri M.L. Chauhan forwarded it to S.P. Udaipur on

26/05/2006 for necessary action.  This quarrel interse among prisoners

has nothing to do with the crime of killing of  Sohrabuddin, his wife

Kausarbi and his associate Tulsiram Prajapati.  

155. It is the case of prosecution that Tulsiram Prajapati and Mohd.

Azam  were  produced  at  Ahmedabad  Court  on  28/11/2006  and  his

advocate  Shri  Mohd.  Salim  Chandmiya  Hakim  appeared  alongwith

Tulsiram and Mohd.  Azam before  the  Court  clerk  PW 84 Girishbhai

Chandulal  Patel  and  said  him  to  produce  these  prisoners  alongwith

production  warrant  before  the  Court  as  Tulsiram  apprehend  of  his

killing  at  the  hands  of  Gujarat  Police  or  Rajasthan  Police  in  fake

encounter.   Both these prisoners  were produced before the Principal

Sessions  Judge  Shri  G.B.  Shah  and  that  time  Tulsiram  stated  his

apprehension from Gujarat ATS or Rajasthan STF and upon hearing him

the Judge said to give his submission in writing but Tulsiram did not

give written submission.  On next date of hearing that is on 12/12/2006

and  26/12/2006  Tulsiram was  produced  on  Video  Conference  from

Sabarmati Jail in pursuance of the Government Circular and the letter

of Court based on letter from Registrar (I.T.) High Court of Gujarat.  It

is  to  be  noted  here  that  PW 84 Girishbhai  Chandulal  Patel  has  not
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supported prosecution.  He has denied that any advocate for Tulsira

approached him with a request to produce Tulsiram before the Court.

There  is  no  order-sheet  of  Court  showing  that  Tulsiram  placed  his

grievance before the Judge on 28/11/2006.  There is also no material to

infer that because of his complaint made to the Sessions Judge, he was

produced on Video Conference on next dates of hearing.  On the other

hand the circular of the Government and letter of the High Court from

I.T.  Section  and  letter  of  the  District  Court  the  prisoners  including

Tulsiram and Mohd. Azam were produced on Video Conference from

Sabarmati  Jail  whenever  brought  from  Udaipur  to  Ahmedabad.

Advocate Shri Mohd. Salim Chandmiya Hakim has not been examined.

Had there been such production of Tulsiram before the Sessions Judge

on 28/11/2006 and he was asked to give written submission, there was

no  reason  for  Tulsiram not  to  make  written  submission.   When  his

advocate was with him on 28/11/2006, Tulsirm could have prepared

the application of his grievance from him to give it to the Court.  The

evidence is lacking.  It is therefore doubtful to believe that Tulsiram had

apprehension of danger to his life at the hands of ATS Gujarat or STF

Rajasthan.  

156. It is the case of prosecution that sometime in September or

October  2006  Tulsiram  was  produced  at  Ujjain  Court.   His  mother

Narmadabai, brother Pawan and nephew Kundan met him.  From the

mobile phone of Kundan, Tulsiram talked to Rubabuddin (the brother of

Sohrabuddin), and requested to meet him at Ujjain Court.  On the call

of Tulsiram, Rubabuddin reached Ujjain Court.  Tulsiram told him that

he is a witness to the killing of Sohrabuddin.  Tulsiram handed over

two signed blank papers to Rubabuddin and said him that his life is in
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danger  and he  may be  killed  by  Gujarat  and Rajasthan  Police.   He

requested Rubabuddin to write letter on his signed blank papers to the

Supreme Court and the High Court mentioning therein his apprehension

of danger to life.  To substantiate this fact, prosecution examined PW

174 Kundan Prajapati and PW 208 Rubabuddin Shaikh.  

157. PW  208  Rubabuddin  Shaikh deposed  that  sometime  in

September  or  October  2006  he  received  a  phone  call  of  Tulsiram

Prajapati from the mobile phone of Kundan (PW 174).  Tulsiram told

him that  he  is  brought  to  Ujjain  Court  and  he  wants  to  meet  him.

Rubabuddin  went  to  Ujjain  Court  and  met  Tuliram.   Narmadabai,

Pawan  and  Kundan  were  with  Tulsiram.   Tulsiram  told  him  that

Sohrabuddin is killed in his presence. Tulsiram further told him tat he

wrote letter  from Jail  to  the  District  Collector  Udaipur  and National

Human Rights  Commission.   Tulsiram also  told him that  he  will  be

taken by police to attend Court at Ahmedabad and a false story of his

escape from police custody will be made and he will be killed.  Tulsiram

gave two signed blank papers which are in Exh. 2969.  Tulsiram said

him to write to the Supreme Court and the High Court of Rajasthan that

his life is in danger and he may be killed.  The question is  whether

Rubabuddin received phone call from Tulsiram and visited Ujjain Court

and collected the two signed blank papers from Tulsiram ?  It is to be

noted here that PW 174 Kundan said in his evidence in paragraph no. 5

that  I  never  made  a  telephonic  call  to  Shaikh  Rubabuddin,  more

particularly in September or October 2006. When this witness denied to

have a telephone talk with Shaikh Rubabuddin, the evidence of PW 207

Rubabuddin  about  receiving  of  call  of  Tulsiram  from  the  phone  of

Kundan falls to the ground.  PW 207 admits in his cross examination in
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paragraph 12 that the signed blank papers of Tulsiram was with him

since the year 2006 and the purpose for which those papers were given

by Tulsiram were also known to him but he had not disclosed this fact

of possession of those signed blank papers and the reason of receiving

those papers before the Supreme Court.  He claims that he has full faith

on Supreme Court when his letter correspondence and Writ Petition was

dealt with Supreme Court. At this juncture, it be noted that Tulsiram's

mother Narmadabai, his brother Pawan and nephew Kundan were with

him at Ujjain Court,  he could have given his  signed blank papers to

them  to  write  letter  to  the  Supreme  Court  and  the  High  Court  of

Rajasthan.   In  the  pending  cases  at  Ujjain  Court  Tulsiram  was

represented by advocate Smt. Krishna Manulal Tripathi (PW 141).  He

could have requested his advocate to write letter about his apprehension

to the Supreme Court and the High Court. In the past, more particularly

on 11/05/2006, he had obtained the services of the clerk of advocate

Shri Sushil Tiwari, by name Devendra Sharma (PW 87) to get drafted

letter  to  the  District  Collector,  Udaipur  and  National  Human  Rights

Commission regarding the assault upon him by the jail prisoners.  He

could  have  requested  Devendra  Sharma  (P.W.  87)  and/or  advocate

Sushil Tiwai (PW 86) to make correspondence on his behalf.  As said by

PW 207 Rubabuddin that Tulsiram informed him that he has already

made correspondence with the District Collector Udaipur and National

Human  Rights  Commission  from  jail.   In  this  background  it  is

improbable  to  believe  that  Tulsiram called  Rubabuddin  and  handed

over  his  signed blank papers.   These  two signed blank  papers  were

seized by the CBI Officer Shri Dagar (PW 191) under seizure memo Exh.

3472 in the year 2010.  There is no reason assigned by Rubabuddin as

to  why  he  withhold  these  signed  blank  papers  in  such  compelling
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circumstances.  Even there is no reason from him as to why he has not

disclosed this material and important information in the past.  There is

suggestion  in  the  cross  examination  that  there  were  money  dealing

between Sohrabuddin and Tulsiram.  This witness replied that he does

not know about the money dealing.  It was further suggested to this

witness that the signed blank papers of Tulsiram were with Sohrabuddin

in  money  dealing  and  they  were  never  given  by  Tulsiram  to  him.

Though this suggestion is denied by Rubabuddin but the fact remains

that  under  the  circumstances  discussed  above,  the  plea  of  defence

appears  probable.   Therefore,  the  evidence  of  Rubabuddin  on  the

handing over of these two signed blank papers of Tulsiram with a story

that they were received to write letter about his apprehension is under

shadow  of  doubt  and  it  does  not  prove  conspiracy  of  the  accused

persons to kill Tulsiram.  

158. It  has  further  come  in  the  evidence  of  Rubabuddin  that

Tulsiram, in the meeting at Ujjain Court, told him that Sohrabuddin was

killed  in  his  presence.   He  further  questioned  Tulsiram  as  to  why

Tulsiram was not killed ?  After giving a thought, Tulsiram replied that

he being a Hindu, could not be declared Terrorist  with Sohrabuddin

who was  Muslim, and therefore  he  was  not  killed.   This  fact  is  not

finding  mention  in  the  statement  of  Rubabuddin  recorded  during

investigation.   No  reason  is  assigned  by  him  about  this  material

omission.  It was also claimed by Rubbuddin that Kausarbi was raped

before she was killed.  This fact is also not finding place in the statement

recorded during investigation as well as in the Writ Petition and letter

correspondence made by him.  Had there been a meeting of him with

Tulsiram at Ujjain Court and these facts were heard by him, he would
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not have forget to tell this story to the investigators.  He would not have

forget to write these facts in the writ petition filed by him.  Even he

would  have  said  in  his  writ  petition  that  the  third  person  with

Sohrabuddin and Kausarbi was Tulsiram.  These reasons forthcoming

from the evidence of Rubabuddin constrain me to say that the evidence

of Rubabuddin is not free from doubt.  

159. Let  me consider  the evidence of  the Government Examiner

(PW 167) Revensiddh Bhagwan Bhosale.  It has come in his evidence

that he is Scientist -B CFSL Hyderabad.  In the year 2010 he received

letter dated 10/06/2010 (Exh. 2970) of the SP Shri Amitabh Thakur,

CIO CBI SIT Mumbai in RC -4 (S/2010) alongwith the documents Q-1

to Q-6, A-1 and A-2.  On examination by the Scientific Instrument he

found the signatures in the enclosed portion stamped and marked Q-1

to Q-6, A-1 and A-2 were all written by one and the same person.  He

had sent his opinion (Exh. 2966-2968).  He further deposed that the

documents under Exh. 2162 and 2163 were documents A-1 and A-2 and

the questioned signatures on the six plain papers Exh. 2969 collectively

are the documents Q-1 to Q-6.  From this evidence it appears that the

six signed blank papers seized in this crime bear signature of Tulsiram

Prajapati.   These signed blank papers  include the two signed papers

produced by Rubabuddin.  May be that these papers bear the signature

of Tulsiram Prajapati, it does not establish conspiracy or an aid to prove

circumstance hatching conspiracy to kill Tulsiram Prajapati.  

160. In order to establish the entry in and exit from Central Jail

Udaipur and also the detention of Tulsiram there, prosecution examined

PW  70  –  Ramavtar  s/o  Radheshyam  Sharma  who  was  jailor  from
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October 2009 to August 2013.  He deposed that in the year 2010-2011

the CBI Officer collected copy of Guard Form which are sent to Reserve

Police Line, Police Inspector to demand escort, History ticket of Tulsiram

showing  his  admission  in  jail  on  11/12/2005  (Exh.  2163),  Barrack

Register of 01/04/2006 to 30/04/2006 (Exh. 2164) in which Tulsiram

was shown in barrack no. 6 and then was shifted to barack no. 8 on

10/04/2006, history of Tulsiram prepared from original record (Art. I)

showing his admission in and departure from jail.  This witness further

deposed  that  after  the  death  of  Tulsiram,  accused  no.  26  ASI

Narayansingh submitted report dtd 30/12/2006 (Art. J).  In the cross

examination this witness said that the police officers are ot allowed to

meet the under-trial prisoners without permission of the Court.   He

further said that the relatives of the under-trial prisoner cannot hand

over any article even of small size to the prisoner in the meeting.  If any

prisoner wanted to sent an application/representation to the Court than

he  has  to  give  that  document  to  the  jailor  and  after  receiving  the

document  the  jailor  put  his  forwarding  note  and  take  entry  of  tha

document in the register and send the same to the concern Court trough

Jail Official.  From the evidence of this witness it is apprehent that a

record of prisoner is maintained which gives history of his admission

and departure, his placement in the barrack.  It is further made clear

that no person including the police  officers  are allowed to meet the

prisoner at any time and without seeking permission of the competent

authority.  

161. It is the case of prosecution that in the evening of 24/12/2006

SP Shri Dinesh M.N. told Shri Hazarilal Meena, a police Head Constable

of  Reserve  Police  Line  and  said  him  not  to  depute  escort  party  for
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Tulsiram and  Azam Khan  on  25/12/2006  for  Ahmedabad.   SP  Shri

Dinesh M.N. also informed him that Tulsiram will try to flee away from

police custody and therefore he will sent special team of escorting these

prisoners.   On 25/12/2006 SHO Shri  Himmatsingh of  Police  Station

Surajpol also said Hazarilal Meena that he is sending he escort for jail

prisoners.  ASI Narayansingh, PC Kartarsingh, PC Dalpatsingh and PC

Yudveersingh  reported  to  Reserve  Police  Line.   ASI  Narayansingh

informed him that Azam Khan will not go to Ahmedbad as he was taken

on  police  remand.   PW 88  Hajarilal  Meena  examined  to  prove  the

alleged fact  turned hostile.   Nothing is  found in  his  searching  cross

examination to establish those facts.  

162. It  is  the  case of  prosecution that  PW 89 PHC Govindsingh

posted in Surajpol Police Station made Entry No. 1060 dtd. 15/11/2006

Entry No. 1059 dtd. 15/11/2006,  Entry No. 1690 dtd. 25/12/2006 and

Entry No. 409 dtd. 07/01/2007 in the roznamcha (D-186).  Entry No.

1059 made at  7 p.m. shows that PC Kartarsingh (1135) reported at

Police Station Surajpol  for task duty from Police Station Hiranmagri.

Entry No. 1060 made at 7.10 p.m. shows that PC Yudveersingh (1862)

and PC Dalpatsingh (1923) reported at  Police  Station Surajpol  were

sent alongwith Kartarsingh.  Entry No. 1690 made at 11.50 a.m. shows

that  ASI  Narayansingh,  PC  Kartarsingh,  PC  Dalpatsingh  and  PC

Yudveersingh departed to Reserve Polic Line as per the telephonic order

of  the  SP.   Entry  No.  409  made  at  11.10  a.m.  shows  that  ASI

Narayansingh reported back.  All these entries were made by him on the

instructions of  SHO Shri Himmatsingh.  To substantiate this  fact the

effort of prosecution turned futile as PW 89 Govindsingh has denied the

said story.  Similarly, prosecution attempted to prove from PW 101 PHC
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Shri Chandulal Meghwal of Reserve Police Line that the entry of giving

revolver to ASI Narayansingh on 25/12/2006 is in his writing and under

his signature and the revolver no. 58 having registration no. 480736

was  issued.   So  also  beside  receiving  six  bullets,  ASI  Narayansingh

demanded six more bullets and the word six in the entry was deleted

and twelve bullets was written by him.  It was also an attempt to prove

that on 30/12/2006 ASI Narayansingh returned the revolver which was

received by PHC Bhurasingh.    PW 101 PHC Shri  Chandulal  turned

hostile.  He has denied that he delivered the revolver and twelve bullets

to ASI Narayansingh on 25/12/2006.  

163. It is the case of prosecution that on 28/11/2006 the members

of  escort  team were  P.I.  Shri  Himmatsingh,  P.I.  Shri  Abdul  Rehman

(accused no. 7), Constable Yudveer (accused no. 27), Constable Kartar

(accused  no.  29),  Constable  Dalpat  (discharged  accused  no.  28),

Constable Tejsingh and Budhnarayan who brought Tulsiram and Mohd.

Azam to Ahmedabad Court.  On the telephonic request made by P.I. Shri

Gosavi,  ATS  Ahmedabad,  rooms  at  Ahmedabad  guest  house  were

booked and Himmatsingh and Abdul Rehman occupied room no. 32,

Yudveer,  Kartar,  Tejsingh  and  Budhnarayan  occupied  room  no.  49.

They arrived in the guest house at 5.45 a.m. and departed at 9.30 p.m.

by paying Rs.  140/- under receipt  no. 17732.   It  is  also the case of

prosecution that on 12/12/2006 P.I. Shri H. S. Deol and P.I. Shri Abdul

Rehman (accused no.  7)  alongwith  the  Constables  brought  Tulsiram

Prajapati and Mohd. Azam to Ahmedabad and room no. 7 was occupied

by  Shri  H.S.  Deol  and  Shri  Abdul  Rehman  and  room  no.  48  was

occupied by the police constables of escort team.  They arrived at 5.30

a.m. and departed at 9.30 p.m. by paying Rs. 120/- under receipt no.
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97846.   In  the  register  of  Guest  House  of  Ahmedabad  the  entry  of

28/11/2006 is at page no. 21 and the entry of 12/12/2006 is at page

no. 42 and both these visits are shown official visits.  PW 83 Jagdish

Ramanlal Prajapati was the incharge of the Guest House from whom the

register of guest house of the said relevant period was seized by the CBI

Officer on 07/08/2012 under Seizure Memo Exh. 2295. This witness

said that the register is maintained at the reception and he handed over

register  no.  159  pertaining  to  the  period  from  13/11/2006  to

16/11/2006.  This register is at Exh. 2296.  Though this witness turned

hostile and has not supported prosecution to prove the entries of arrival

and  departure  of  the  police  of  escort  team  on  28/11/2006  and

12/12/2006  but  the  accused  no.  7  Abdul  Rehman,  accused  no.  27

Yudveer,  accused no. 29 Kartar have not disputed the fact that they

were  the  members  of  the  escort  team on these  two dates  and have

occupied the rooms of the guest house. PW 81  Himmatsingh, PW 82

Kantilal Meena and PW 85 Nizamuddin Pirbaksha Musalman who were

the members of the escort team have also spoken in the same words

about their visit  to Ahmedabad with the prisoner Tulsiram.   PW 210

Shri Sandip Tamgadge who was the Chief Investigation Officer of this

case has said that escorting of Tulsiram was the official duty and was

discharged by the escorting members in compliance of the order of their

superiors.   The  act  and  deed  of  the  escorting  members  was  not

contradictory to the orders of the superiors in discharge of their duty.

The escorting members had the protection of law during their escorting

duty to take the prisoners to Court and to reach the prisoner to Central

Jail Udaipur.  He further admitted that the escort party for Tulsiram was

not arranged by the accused no. 7.  He further said that on the last two

occasions prior to the alleged encounter of Tulsiram, the accused no. 7
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was one of the member of escort team and  on both these occasions no

untoward incident happened.  On both these occasions accused no. 7

received warrant in his name and had stayed at Government Rest House

at Ahmedabad. He also said that on 27/11/2006 HC Virendrasingh was

the incharge of escort team and on 12/12/2006 H.C. Shamsingh was

the incharge of the escort team.  He further stated that twenty police

officials were escorting Tulsiram on 27/11/2006 and fourteen officials

were escorting him on 12/12/2006.   He further  said that  out of  20

police officials, 3 police officials namely accused no. 7 Abdul Rehman,

accused no. 27 Yudveersingh and accused no 29 Kartar singh have been

chargesheeted.  Similarly,  out  of  14  police  officials  2  police  officials

namely accused no. 7 Abdul Rehman and accused no. 27 Yudveersingh

have been chargesheeted.  PW 93 Budhnarayan Pitram Sharma has also

deposed that on 12/13-12-2006 he was one of the member of escort

team in which the accused no. 7, accused no. 26, accused no. 27 and

accused no. 29 were also the members to escort the prisoner Tulsiram to

take him to Ahmedabad Court.  The railway tickets were purchased on

the basis of railway warrants.  The copy of order of the constituted team

of 14 police officials to escort Tulsiram is at 'Art. T'.  PW 94 Tejsingh

Chhangaram Chauhan was also the member of escort team, has also

spoken  the  same  facts.  PW  95  Dayalal  Shantilal  Chauhan was  Sub

Inspector in “Surajpol Police Station in 2012.  On the say of the SHO

Shri Saubhagyasingh he has reached the roznamcha of one year run in

54 pages (Art. U)  to the CBI Office at Gandhinagar and it was received

by the CBI Officer Shri Vishwas Meena (PW 186) on 04/07/2012 under

Receipt Memo and this roznamcha is of 27/11/2006, 11/12/2006 and

13/12/2006. Perusal of this roznamcha it reveals that accused no. 7, 26,

27 and 29 were sent in the escorting of the prisoner Tulsiram.  From
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this  evidence  it  is  clear  that  on  28/11/2006  and  11/12/2006  the

accused no.  7,  26,  27  and 29  were  the  members  of  escort  team of

Tulsiram  and  they  discharged  their  official  duty  and  no  untoward

incident was reported on these two dates. Therefore, from the official

visit of accused no. 7, 26, 27 and 29 no conspiracy can be hatched to kill

Tulsiram.   PW 90 Shri  Omprakash  Baktabar  Singh,  who was  Police

Inspector at Reserve Police Line Udaipur from August 2006 to December

2006 deposed that the work of Reserve Police Line is to look after Law

and Order, to do VIP duty, to provide police for festivals, treasury and

escort of prisoners.  If the police working in Reserve Police Line is found

inadequate then the police from various police stations are called.  For

the escort of the prisoner the requisition from Central Jail Udaipur to

provide guards is received by them.  When the guards in police line are

inadequate then the  shortfall  is  called from the  police  station.   This

evidence of the witness is general in nature.  Similarly, PW 160 Ummed

Singh s/o Amar Singh and PW 161 Baluram Bheraji who were police

constables in Reserve Police Line have said that they never traveled with

the  prisoner  to  Gujarat  in  the  year  2006  much  less  on  the  railway

warrant of 27/11/2006.  

164. It is the case of the prosecution that whenever Tulsiram and

Mohd. Azam were brought to Ahmedabad Court to attend the case of

firing in the office of Popular Builder at Navrangura, Ahmedabad, both

of them had fear of killing from police. To prove this fact prosecution

examined PW 207 Mohd. Azam Khan, PW 205 Mahendrasingh Joruba

Zala and PW 119 Smt. Rizwana Khan wife of Mohd. Azam Khan.  It has

come in the evidence of Mohd. Azam that he was arrested in firing case

of Popular Builder.  He alongwith Tulsiram were taken to Ahmedabad
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for appearance in that case.  When they reached Ahmedabad, the ATS

Police from railway station, have taken their  custody from Rajasthan

police and brought them to ATS Office.  He further deposed that ATS

Police brought them to Ahmedabad Court and were produced before the

Court clerk who obtained their signature.   According to him, he and

Tulsiram were under fear.  Both started shouting by saying that they

will be killed by police.  Upon hearing them people gathered and they

were  seen  by  advocate  Saleem  Hakim  who  was  appearing  for

Sohrabuddin.  He questioned us as to what happened.  They told him

that they apprehend danger to their life from police.  Advocate Saleem

Hakim  met  the  Court  clerk  and  said  that  they  are  associate  of

Sohrabuddin  and  they  apprehend  danger  to  their  life  and  let  them

produce before the Judge.  The Court clerk produce both of them before

the Judge.  He (this witness) told the Judge that we both apprehend

danger to our life from police as we are not taken to Sabarmati jail this

time but were taken to ATS Office.  The Judge questioned to ATS Police.

The ATS Police told that life of these prisoners is in danger at the hands

of gangsters and therefore they were brought under protection to ATS

Office and from there to the Court. This piece of evidence when read, it

tells us that Mohd. Azam Khan and Tulsiram had danger to their life

from the gangsters and not from police.  At this juncture I would like to

repeat my earlier discussion in which Tulsiram and Mohd. Azam were

assaulted by the prisoners at Central Jail, Udaipur and the complaint in

this regard was sent by these criminals to the District Collector, Udaipur

and National Human Rights Commission.  From the date of arrest of

Tulsiram till  he was killed, there is  no material evidence brought on

record that in his journey to attend Ujjain Court and Ahmedabad Court

he was attacked or threatened by police of Gujarat and Rajasthan.  This
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time the evidence of PW 119  Smt. Rizwana Khan wife of Mohd. Azam

Khan is material.  She deposed that her husband was booked falsely in a

case  at  Ahmedabad and police  was  taking  him and his  jail  inmate

Tulsiram from Udaipur to Ahmedabad to attend Court.  She further said

that she alongwith her daughter and mother-in-law used to travel in the

train  under  fear  that  her  husband  might  be  killed  by  police  like

Sohrabuddin.   She  further  testified  that  in  November,  2005,  20-25

police guards took her husband and Tulsiram to Ahmedabad to attend

Court and she was not allowed to meet her husband and on the railway

station  at  Ahmedabad  she  made  her  grievance  with  police  and  her

husband also raised his voice to allow him to meet his wife and upon

hearing this hue and cry many passengers gathered there and media

persons also came there and then police allowed her to sit in the same

bogey alongwith her husband. She was regularly traveling with  her

husband  to  attend  date  of  remand  at  Ahmedabad.   This  piece  of

evidence  reveals  that  it  was  a  fear  in  her  mind  after  the  death  of

Sohrabuddin  that  police  might  kill  her  husband  and  under  this

apprehension she made up her mind to travel with her husband.  There

is no whisper in her evidence that she ever heard her husband and/or

Tulsiram or noticed any suspicion against police to plant killing of her

husband and/or Tulsiram.  It has come in her evidence that she never

noticed expression of fear of death at the hands of police on the face of

Tulsiram. She has said that after bringing Mohd. Azan and Tulsiram to

Ahmedabad they were kept by police in Sabarmati jail and from there

they were produced in the Court at Ahmedabad.  She has also said that

she noticed normal behavior of Tulsiram during travel and in the Court

at Ahmedabad.  
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165. PW  205  Mahendrasinh  Zala who  was  co-accused  with

Tulsiram and Mohd. Azam in the case of firing at the office of Popular

Builder was attending Bhadra Court at Ahmedabad.  He deposed that

before  encounter  of  Tulsiram  he  was  brought  at  Bhadra  Court,

Ahmedabad.   Tulsiram was  saying  that  he  may  be  killed  by  police.

Tulsiram was advised to appear before the Judge and tell him about his

apprehension.  His advocate Shri Saleem was inside the Court and he

asked  Tulsiram  to  contact  advocate  Shri  Saleem.   Tulsiram  gave  a

written application in the Court.  It be noted that this piece of evidence

is not finding mention in the statement recorded by Shri T.K. Patel and

Shri D.S. Dagar.  On confrontation of the statement by advocate Shri

Wahab  for  accused  no.  7  to  this  witness  he  has  admitted  that  this

statement is not finding place in the statement .  No reason is assigned

by this witness for this omission.  It is a material omission.  Therefore,

implicit faith cannot be given to his testimony. This witness also said

that he never talk to Tulsiram in Court nor Tulsiram assigned any work

to him when he was not on talking term with Tulsiram, how come that

he heard Tulsiram of his fear and advised to tell the Judge.   Moreover,

there  would  have  been  an  application  of  Tulsiram  given  to  Bhadra

Court, the investigation agency would have collected that application

and interrogated advocate Shri  Saleem Hakim.  No such evidence is

with the chargesheet.  

166. It  is  the  case  of  prosecution  that  before  the  last  date  of

hearing attended by Tulsiram at Ahmedabad Court he called his nephew

Kundan Prajapati to accompany him in his journey.  On 28/11/2006,

Kundan Prajapati  (PW 174) and his  friend Vimal  Srinivas  (PW 139)

visited Udaipur Central Jail.  That day Tulsiram was produced before a
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Court at Udaipur.  On the way Tulsiram told that he is taken by police

to Ahmedabad Court today evening and they shall travel in this journey.

They reached railway station.  They were arrested by police.  They were

detained in police station for 20-25 days.  Thereafter they were made

accused  in  NDPS  Case  and  sent  to  Central  Jail  Udaipur.   For  this

purpose  prosecution examined both these  witnesses.   PW 139 Vimal

Srinivas said that on the instructions given by Tulsiram, he and Kundan

reached Udaipur  railway station.   He deposed that  he  saw Tulsiram

alone with the police escort at railway station.  When they were on the

ticket  window  police  arrested  them  and  brought  to  Surajpol  Police

Station.  They were assaulted and kept either in lockup or at some other

place.   They were detained for 20-25 days.   They were booked in a

crime under NDPS Act and sent to jail.  In the cross examination this

witness admits that a notice of search dtd. 18/12/2006 under Section

50 of NDPS Act bears his signature.  These notices are at Exh. 2657 and

Exh. 2658.  The Arrest Memo Exh. 2659 also bears his signature.   PW

174  Kundan  Prajapati  deposed  that  on  the  instructions  given  by

Tulsiram Prajapati  he and his friend Vimal Srivastav reached railway

station Udaipur.   Mohd.  Azam and Tulsiram were brought by police

escort.  When he and Vimal came to the railway ticket counter they

were arrested by police of Udaipur.  They were detained for 22-25 days

and were assaulted.  They were said by police that they have to end the

life  of  Tulsi  but  we became obstruction in their  way.   Yudveersingh

Kartarsingh Abdul  Rehman,  Narayansingh and other  police  assaulted

them  in Iswal Police Chowky.  On registration of crime under NDPS Act

they were sent to Central Jail Udaipur.  It is to be noted that both these

witnesses  have  not  made  their  grievance  of  illegal  detention  and ill

treatment before the Court.  This has been admitted by PW 174 Kundan.
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Further the detention of these witnesses at different police stations for

25 days is not finding mention in the statement recorded under Section

164 of  Cr.  P.C.   PW 174 Kundan admits  that  on 18/12/2006 crime

under NDPS Act was registered against them at Salumbar Police Station

Udaiur.  He further admits that the consent panchnama about physical

search before the gazetted officer was prepared and he had signed the

panchnama.  The xerox copy of panchnama is at Exh. 3090.  He further

admits that the seizure panchnama was prepared on which his signature

was obtained and its xerox copy is at Exh. 3091.  He also admits his

signature on the intimation letter to his family member about arrest and

on the arrest panchnama Exh. 3092 and Exh. 3093.  He further admits

that the police officers named by him were not identified by him before

the CBI Officers during investigation.  He also admits that CBI Officer

never asked him to show the places of police station where they were

detained.  He further admits that he had not made complaint to any

competent authority that Yudhveersingh, Kartar Singh, Abdul Rehman

and Narayan Singh ill-treated him and he was put in illegal detention

for 25 days and then a false case under NDPS Act was filed.  He also

admits that he made an application to the Court during judicial custody

but he had not disclose this fact to the CBI Officer.  

167. Admittedly,  PW 174  Kundan  Prajapati  and  PW 139  Vimal

Srinivas have been chargesheeted in the NDPS Case.  The Chief I.O. PW

210 Sandeep Tamgadge admits that the Investigation Officer and the

complainant of NDPS case were examined but their statements are not

filed alongwith the chargesheet.  He further admits that there were no

material collected during the investigation that the drugs were planted

by any of the accused.  There was no material evidence collected during

Bar & Bench (www.barandbench.com)



                              :  256  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

investigation to establish that Kundan Prajapati and Vimal Srinivas were

arrested  by  Udaipur  Police  at  the  railway  ticket  counter  and  were

brought to Surajpol Police Station.  There is no whisper in the evidence

of these witnesses that on the way from railway station to police station

they made hue and cry against forcible arrest.  Even after release on

bail,  they  have  not  placed their  written  grievance  to  any  competent

authority on their illegal arrest and detention.  Therefore their evidence

is not worth of consideration about their presence at Udaipur to join

journey with Tulsiram to Ahmedabad.  

168. It is also claimed by PW 174 Kundan that in the Central Jail

he met Tulsiram Prajapati and questioned him as to why police wanted

to  kill  him.   Tulsiram  replied  that  he  is  a  witness  in  the  crime  of

Sohrabuddin fake encounter.  Tulsiram further told him that he himself

and Sohrabuddin were involved in the crime of Hamid Lala murder and

due to involvement of Sohrabuddin in this crime, police killed him in

fake encounter  in his  presence and Sohrabuddin's  wife Kausarbi was

also  killed  and  therefore  police  wanted  to  kill  him.  In  the  cross

examination by advocate Shri Wahab Khan for accused no.7 this witness

admits that he did not state before the CBI Officer that he questioned

Tulsiram as to why police wanted to kill him to which Tulsiram replied

that he is  a witness in the crime of Sorabuddin fake encounter.   He

further stated that Tulsiram did not tell him that he was a witness to the

encounter of  Sohrabuddin and that he himself  and Sorabuddin were

involved  in  the  crime  of  Hamid  Lala  murder  case  and  due  to  this

involvement  Sohrabuddin was killed by police  and his  wife  Kausarbi

was also killed in his presence and therefore police wanted to kill him. It

is  thus  obvious  that  this  is  an  improvement  to  his  earlier  statement
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before police.  It amounts to contradiction.  It is also claimed by this

witness that Tulsiram told him that he cannot be killed as he has given

his written applications to various authorities.  Again this is material

omission which Kundan admits in his cross examination  It is also to be

noted here  that  none of  the jail  inmate viz.  Mohd.  Azam, Sylvester,

Dinesh Gurjar and Nasir have heard Tulsiram what is said by Kundan in

his evidence.  Therefore, implicit faith cannot be given to his evidence.  

169. Before the last production of Tulsiram alone at Ahmedabad

Court on 26/12/2006, it is the case brought by prosecution that Mohd.

Azam who was always taken to Ahmedabad Court alongwith Tulsiram

to attend case of firing at the office of Popular Builder, was separated

out  of  criminal  conspiracy  hatched  by  the  ATS  Gujarat  and  STF

Rajasthan.  In crime No. 95/04 under Section 379 of IPC about theft of

scooter pending at Ambamata Police Station, production and arrest of

Mohd.  Azam  was  claimed  by  ASI  Daulatsingh  of  Ambamata  Police

Station  from  the  Court  of  Magistrate  on  22/12/2006  and  he  was

produced before the Magistrate and three days PCR was obtained on

25/12/2006.   For  this  purpose  prosecution  examined  PW  138

Omprakash  Bhavsar, whose  scooter  bearing  no.  RJ27-3M-3523  was

stolen from the parking place near Mahakaleshwar temple on the day of

Shivratri in February 2004.  This witness deposed that the incident of

theft took place in the evening and was reported to Ambamata Police

Station Udaipur on which crime no. 95/04 was registered.  The Report

Exh. 2653 and FIR Exh. 2654 corroborate his testimony.  He further

testified that the place of occurrence was shown by him on 09/03/2004

and the panchnama Exh. 2655 was prepared by police.  The panchnama

is on record which also supports his claim.  
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170. PW 67 Shri Rajvijaysingh Kalyansingh Rajput who was Police

Inspector in Ambamata Police Station at Udaipur in the year 2006 has

deposed that in December, 2006 a vehicle lifter by name Puneet Singh

was arrested and many vehicles were recovered at his instance and that

investigation was with ASI Daulatsingh of Ambamata Police Station.  He

further testified that in the course of investigation it reveals that Mohd.

Azam, who was in jail in Hamid Lala's murder, had stolen scooter of

crime no. 95/04.  ASI Daulatsingh informed him this development. He

instructed ASI Daulatsingh to obtain custody of Mohd. Azam by seeking

production warrant from the Court.  ASI Daulatsingh wrote a report on

22/12/2006 and sought production warrant of Mohd. Azam.  On the

production warrant Mohd. Azam was brought to Police Station after 2-3

days.  The PCR of 3 days was secured. On the Discovery Statement of

Mohd. Azam recorded under Section 27 of the Indian Evidence Act the

number plate of the stolen scooter was recovered.  After completing the

investigation,  Mohd.  Azam  was  sent  back  to  jail.   In  the  cross

examination this witness admits that Mohd. Azam was chargesheeted in

this crime and the copy of chargesheet in 3 pages is at Exh. 2140.  From

this  evidence it  is  clear  that  there was no conspiracy of  the accused

person to separate Mohd. Azam from Tulsiram Prajapati. 

171. It is the case of prosecution that on 25/12/2006 Tulsiram and

Mohd. Azam were to be taken to Ahmedabad Court,  however,  Azam

was separated by showing maliciously his arrest in crime no. 95/04 and

Tulsiram alone was taken for his production at Ahmedabad Court and

the special team of escort consists  of ASI Narayan Singh (accused no.

26),  P.C. Yudveersingh (accused no. 27), P.C Kartarsingh (accused no.
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29) and P.C. Daulatsingh (discharged accused no. 28) was constituted

by S.P. Shri Dinesh M.N. out of a criminal conspiracy to kill Tulsiram.

This escort team had taken Tulsiram from Udaipur to Ahmedabad.  The

prosecution examined PW 81 Haimmat Singh s/o Keshar Singh.  In the

statement made before the investigator PW 81 said that on 25/12/2006

ASI Narayansingh came to him in the morning and said that S.P. Shri

Dinesh M.N. has ordered him on his mobile phone to go for escorting

Tulsiram Prajapati  alongwith  PC Dalpatsingh,  P.C.  Yudveersingh and

P.C. Kartarsingh and for this purpose they have to report to Reserve

Police  Line.  He  then  phoned  S.P.  Shri  Dinesh  M.N.  to  obtain

confirmation.  He further stated that S.P. Dinesh M.N. told him to send

ASI Narayansingh without making entry in roznamcha as he is going as

per  his  order.   After  making  entry  of  departure  ASI  Narayansingh

proceeded to Reserve Police Line.  It is to be noted here that in the

evidence given before me PW 81 Himmatsingh has not whispered about

sending of ASI Naryansingh on the instructions of SP Shri Dinesh M.N.

He was declared hostile.  In the searching cross examination he has not

supported prosecution.  The fact remains that this witness stated that it

is an old practice that when the guards are short or not available in the

police line then the guards are provided from Surajpol Police Station.

He also admitted that he was once the team of escort of Tulsiram taken

to  Ahmedabad.   He  further  said  that  on  the  laps  of  a  year  of

Sohrabuddin's  death  there  was  a  message  from  Control  Room  that

during travel of Tulsiram there is apprehension of his abscond or assault

on him and therefore no relatives or friends of Tulsiram shall be allowed

to meet him or to provide eatables to him.  After receiving this message

he  and Abdul  Rehman alongwith  the  police  team escorted  Tulsiram

from Udaipur to Ahmedabad.  When Tulsiram was taken to Ahmedabad

Bar & Bench (www.barandbench.com)



                              :  260  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

there  was message  from Police  Control  Room Udaiur  to  Ahmedabad

Police Control to provide security to Tulsiram when he get down from

train.  Gujarat Police was at the railway station and Tulsiram was taken

to the waiting room to get fresh and he himself and 2-3 police officers

went to the Guest House to get fresh.  The police team of Gujrat and

Rajasthan escorted Tulsiram up to the Court and brought back after his

appearance. 

172. PW  170   Fatehsingh  Kishorsingh was  a  Sub  Inspector  in

Reserve  Police  Line,  Udaiur.   On  04/07/2012  he  collected  the

roznamcha  of  03/07/2006,  06/07/2006,  17/07/2006,  20/07/2006,

032/08/2006,  24/08/2006,  26/11/2006,  10/09/2006,  13/09/2006,

24/09/2006,  21/09/2006,   08/10/2006 and the railway warrants  of

03/07/2006, 17/07/2006,  31/07/2006,  10/09/2006,  24/09/2006,

08/10/2006,  08/07/2006,  17/10/2006,  31/10/2006,  13/11/2006,

27/11/2006,   29/11/2006,   11/12/2006,   25/12/2006  and  two

undated warrants from the Reserve Police Line Udaipur at the instance

of P.I. Bhavarsingh and handed over to P.I. Shri Vishwas Meena who

collected them under Receipt Memo Exh. 3019.   These are the xerox

copies  which  were  made  from  the  original  record.   From  the

photocopies of these applications he deposed that they were given by PC

Dalpasingh, PC Yudveersingh and Narayansingh for issuing revolver and

rifle. These photocopies of application were handed over by him to P.I.

Shri  Vishwas  Meena  who  collected  them  under  Receipt  Memo  Exh.

3020.  These are photocopies of original record maintained in public

office.  They have attestation of this witness under the seal of the office.

There  is  no controversy that  on 25/12/2006 ASI Narayansingh,  P.C.

Yudveersingh, P.C. Kartarsingh ad P.C. Daulatsingh escorted Tulsiram
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Prajapati from Udaipur Central Jail to take him to Ahmedabad.  

173. PW 172 Bhuralal  Bhaggaji who was Head Constable in the

Arms and Ammunition Section of Reserve Police Line, Udaipur in the

year 2006, deposed that on 25/12/2006 a revolver with 12 rounds were

issued to ASI  Narayansingh which is  shown in the  entry  of  issue of

revolver and rounds.  He further deposed that when the weapons and

rounds are deposited by the concerned police, the entry of deposit is

taken in front of the entry of issue of weapon and rounds.  According to

him ASI Narayansingh deposited six rounds on 30/12/2006 and said

that revolver and six rounds have been seized in some case.  This entry

was taken by this witness. According to him the requisite demand of

weapon  and  rounds  are  filled-in  in  the  RP  Form  No.  44  which  is

tendered in our Arms and Ammunition Section by the concerned police.

From this evidence, it is clear that ASI Narayansingh collected revolver

and  twelve  rounds  on  25/12/2006  and  deposited  six  rounds  on

30/12/2006 by saying that his revolver and six rounds were seized in

some case.  

174. It  has  come  in  the  evidence  of  PW  102  Hemendra  Singh

Chauhan that on 25/12/2006 he was on duty as railway booking clerk

on the window to issue current ticket of railway at Udaipur.  He further

testified that during his duty hours from 14 hrs. to 22 hrs. the warrant

no. 6057 dtd. 25/12/2006 was received by him to issue current tickets

of the passenger Mohd. Azam and Tulsiram to travel from Udaipur to

Ahmedabad.   He  had  issued  railway  ticket  no.  16900579  on  this

warrant.  He also said that warrant no. 3733 was also received to issue

four  current  tickets  to  the  passengers  Narayaningh,  Yudveersing,
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Kartarsingh and  Dalpatsingh to travel from Udaipur to Ahmedabad on

25/12/2006. He had issued ticket no. 16900532 to them.   These tickets

were issued between 6.30 to 7.30 p.m. The warrants are at Exh. 2437/1

& 2 and tickets are at Exh. 2438/1 & 2.  There was a cross mark (X)

before the name Mohd. Azam on the warrant Exh. 2437/1.  HE replied

that he does not know the meaning of cross (X) mark.  He has said that

the warrant disclosed ticket for two passengers and therefore ticket Exh.

2438/1 was issued.  From this uncontroverted evidence  it is clear that

on 25/12/2006 ASI Narayansingh P.C. Yudveersingh, P.C. Kartarsingh

and  P.C.  Dalpatsingh  traveled  by  railway  alongwith  the  prisoner

Tulsiram.   This  can  be  inferred  from the  evidence  of   PW 67  Shri

Rajvijaysingh Kalyansingh Rajput who deposed that Mohd. Azam was

taken in police custody remand on 25/12/2006.  

175. It is the case of prosecution that the abovenamed police escort

brought Tulsiram from Udaipur to Ahmedabad in the morning and have

lodged  him  at  Sabarmati  jail.   The  Jailer  PW  103  Ravindrabhai

Dahyabhai Shrimali of Sabarmati Central Jail Ahmedabad deposed that

Main Gate Register No. 11 is maintained in jail.  On seeing the certified

true copy of the period 25/12/2006 and 26/12/2006 of this register,

this  witness  said  that  the  prisoner  by  name  Tulsiram  Prajapati  was

lodged in jail at 5.40 a.m. and was taken away by ASI Narayansingh of

Udaipur at 21.10 hrs. on 26/12/2006 for Udaipur.  He further deposed

that there is video conference facility in jail which is connected with the

Court and a video conference attendance register is  maintained.  On

perusal of the certified true copy of the attendance register he has said

that  Tulsiram  Prajapati  was  produced  on  video  conference  on

26/12/2006.  The signature of Tulsiram I appearing on register.  The

Bar & Bench (www.barandbench.com)



                              :  263  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

extract of Main Gate Register No. 11 is at Exh. 2440 and that of Video

Conference  Attendance  Register  is  at  Exh.  2441.   This  unchallenged

evidence reveals that Tulsiram Prajapati was brought from Udaipur to

Ahmedabad by railway train in the morning of 26/12/2006 and was

lodged  in  the  jail  at  5.40  a.m.,  his  production  was  made  on  Video

Conference before the Court and he was taken back from jail by ASI

Narayansingh at 9.10 p.m. 

176. It  is  the  case  of  prosecution  that  after  seeking  remand  of

Tulsiram  from  Ahmedabad  Court  through  video  conference,  he  was

taken away by Gujarat Police.  ASI Narayansingh, P.C. Yudveersingh,

P.C. Kartarsingh and P.C. Dalpatsingh were alone in the return journey.

As  per  conspiracy  hatched  by  the  accused  persons  when  the  train

reached near Shamlaji Railway Station at about 3 a.m. a chain pulling

was made by two unknown persons and chilly powder was thrown in

the eyes of two police guards and a hue and cry was made that Tulsiram

got escaped from police custody by two unknown person.  A firing was

also made by the police escort by using service revolver and rifle.  A

mobile was planted which was said to be found near railway track by

the railway guard which was posed to be of those unknown persons.  A

show was made by two police escort to arrest Tulsiram.  After half an

hour the train started and reached Shamlaji Railway.  The four police

escort got down at Railway Station to report the incident of escape of

Tulsiram.  This incident was reported at Himmatnagar outpost.  It was

communicated  to  the  railway  Police  Inspector  Shri  Jadhav  at

Ahmedabad.  In the morning at about 10 a.m.  Police Inspector Shri

Jadhav visited Himmatnagar outpost.  Report of ASI Narayansingh was

written on which occurrence no. 49/06 was registered.  This Occurrence

Bar & Bench (www.barandbench.com)



                              :  264  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

Report was sent to the General Railway Police Station at Ahmedabad

where FIR No.  294/06 was registered.   Police  Inspector  Shri  Jadhav

visited the place of incident and prepared the Spot Panchnama on the

place shown by ASI Narayansingh.  The mobile phone produced by ASI

Narayansingh was  seized.   So  also  ASI  Narayansingh produced four

shells  of  his  service  revolver  which  were  seized.   The  Police  escort

namely P.C. Yudveersingh and P.C. Kartarsingh who had complaint of

burning in the eyes alleged to be because of chilly powder thrown n

their  eyes,  were  sent  to  Civil  Hospital,  Himmatnagar,  for  medical

examination  and  treatment.   They  were  examined  at  4  p.m.  on

27/12/2006.  The Medical Officer found no foreign material in their

eyes.  To substantiate this fact, prosecution examined the Railway Head

Clerk,  Ahmedabad  PW  117  Sahilesh  Jayantilal  Trivedi  and  Railway

Senior Clerk, Ahmedabad, PW 118 Ghanshyam Meena,  PW 116 PSI

Shri Natwarsingh Hedusingh Chavda of Himmatnagar railway outpost,

PW  119  Pannabhail  Khushalbhai  Vanjara  and  PW  112  Kantibhai

Vallabhbhai Parmar who acted as panch on the seizure of four empty

shell  of  service  revolver  produced  by  ASI  Narayansingh,  PW  114

Vasantbhai  Suraji  Barot  and PW 115  Kalyansinh  Balwantsinh  Pawar

who were panch at the time of seizure of mobile phone, Muddemal Art.

43 under panchnama, PW 164 Dr. Manishbhai Amraji Suvera of Civil

Hospital, Himmatnagar, who examined eyes of P.C. Yudveersingh and

P.C. Kartarsingh on 27/12/2006 at 4 p.m., the railway guard  PW 107

Hiralal  Homaji  Ahari,  the  Asst.  Driver  PW 108  Ghansham Bhavarlal

Wadera, PW 109 HC Bhupatsinh Parvatsinh Pariya GRP Ahmedabad and

PW 110 PC Shabbir Khan Akbar Khan, GRP Ahmedabad.

Bar & Bench (www.barandbench.com)



                              :  265  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

177. Before  taking  for  discussion  the  evidence  of  the  above

witnesses it necessitate me to state that there is no material collected

during investigation to  establish  that  Tulsiram was  taken by Gujarat

Police  by taking his  custody from ASI  Narayansingh on the night  of

26/12/2006.  No material was collected to prove as to where Tulsiram

was kept for two days i.e. from 26/12/2006 to 28/12/2006.  Who had

taken custody of Tulsiram from ASI Narayansingh are also not named by

collecting evidence.  Who brought Tulsiram at Ambaji more particularly

at the place of incident on 28/12/2006 at about 5 a.m. has also not

been investigated. It is also not brought during investigation as to who

planted mobile phone seized by the railway P.I. Shri Jadhav from ASI

Narayansingh which was found near railway boogie  It is also not find

out during investigation as to who were those two unknown persons.  It

is also not find out during investigation that chilly powder was planted

by  the  accused  persons  in  the  railway  boogie.   All  these  facts  are

admitted  by  the  Chief  Investigation  Officer  PW  210  Shri  Sandeep

Tamgadge in paragraph 20 of his cross examination.  In this background

let me now examine whether prosecution has been able to establish that

a stage-managed drama of the escape of Tulsiram Prajapati from police

custody was played by these accused persons out of criminal conspiracy.

178. PW  117  Shailesh  Jayantilal  Trivedi in  his  unchallenged

testimony said that on 26/12/2006 he was on duty at Window No. 14 of

Current Booking Counter from 14 hrs. to 22 hrs.  A passenger brought a

police  voucher  no.  3733  to  obtain  railway  ticket  for  four  adult

passengers to travel in Udaipur Express from Ahmedabad to Udaipur

and was a second class ticket of the train departed at 11 p.m.  The

passengers name in the warrant were 1) Narayansingh  2) Yudvversingh
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3) Kartarsingh  4) Dalpatsingh.  He had issued ticket no. C-02359776 at

21.46 hrs.   The copy of voucher is at Exh. 2532.  PW 118 Ghanshyam

Meena has also spoken in his unchallenged testimony that in his duty

from 14 hrs. to 22 hrs on 26/12/2006, the police voucher no. 6057 was

brought to his window to claim railway ticket for the prisoner Tulsiram

and  Mohd.  Azam to  travel  in  Udaipur  Express  from Ahmedabad  to

Udaipur and on the said warrant Exh. 2534 he had issued ticket no. C-

02360695 at 21.50 hrs. From the said evidence it is attributed that the

railway ticket to travel from Ahmedabad to Udaipur by Udipur Express

departed at 11 p.m. on 26/12/2006 were purchased on the basis  of

police  vouchers/warrant  for  the  passengers  Narayansingh,

Yudveersingh,  Kartarsingh,  Daulatsingh  and  the  prisoner  Tulsiram

Prajapati.  

179. The  material  question  before  me  is  whether  Tulsiram  was

with the escort team in the journey from Ahmedabd to Udaiur ?  PW

109 HC Bhupatsingh deposed that on 26/12/2006 he alongwith Police

Constable  Shabbir  was  on  patrolling  duty  in  Udaiur  Mail  from

Ahmedabad  to  Himmatnagar.   Both  of  them  had  seen  a  prisoner

alongwith  police  guard  in  the  General  Compartment.   Those  police

guards were Rajasthan Police and were in uniform with their label of

Rajasthan Police.  On his question to the police guard he replied that

they are going to Udaipur. The train started from Ahmedbad at 23.15

hrs. and reached Himmatnagar at 1.30 a.m.  He got down from a train

at Himmatnagar.  According to him a prisoner was in handcuffs.  This

witness  was  declared  hostile.   He  has  denied  the  suggestion  of

prosecution that there was no prisoner with the four police guards.  PW

110 P.C. Shabbir Khan has also spoken in the same words.  He was also
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declared hostile.  He has denied the suggestion that no prisoner was

with the police guards in the journey.  

180. PW 107 Hiralal Homaji Ahari was the guard who took charge

of train no. 9944 Mail/Express on 27/12/20026 at about 1.40 a.m. from

Himmatnagar Railway Station.  He deposed that he was taking this train

to  Udaipur.   He  checked  this  train  right  from  the  engine  to  last

compartment.  He testified that while proceeding to his last boogie for

guard, he had seen in the last compartment that some police persons

alongwith  a prisoner  were  sitting  and the  prisoner  was  in  handcuff.

Since they were speaking loudly, that attracted him to see them.  He

then proceeded to guard boogie.  He further testified that at about 2.10

a.m.  the train departed and reached near Gate No. 179 at 3.05 a.m.

This gate was between Raigadh and Shamlaji and because of the work

going-on  on the railway track, the train was in slow speed of 20 kmph.

The train stopped before the bridge began.  He had seen some 4 to 5

persons running by saying “run, run”.  On his walkie talkie he asked the

railway driver the reason to stop train.  He received message of chain

pulling.  The railway driver was Shri Rajendra Prasad (since deceased)

and the Asst. driver was Shri Ghanshyam (PW 108).  He heard a noise

like  cracker  and  he  questioned  the  railway  driver  whether  the  fire

cracker was placed by the gang-man, he received negative reply.  He

then came down and went ahead.  He saw the police guard in the last

boogie.  He asked them as to what happened.  Those guards replied that

they are from Rajasthan Police and were taking prisoner and that time

two persons in the boogie had thrown chilly powder in their eyes and

had taken away the prisoner from their custody.  He further said that he

could notice the chilly powder on their clothes and on the floor of the
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boogie.  Those police guards were rubbing their eyes.  He then check all

seven boogies of the train.  The chain pulling was on the last boogie.  He

unlocked the chain pulling and while returning to the guard boogie he

saw a mobile phone near the railway track.  He picked it from there.  He

then asked the railway driver to take the train upto Gate No. 179.  He

then talk to the Railway Station Master Shamlaji Road and informed

him that there was chain pulling and prisoner from police custody ran

away and therefore the train was stopped at Gate No. 179.  Some of the

police guards chased the prisoner.   There were four police guards and

out of them two were in the train and two were chasing prisoner.  The

prisoner was not found.   Those two police guards return back.  He then

handed over the mobile phone to the police guard saying that it was

found  near  the  railway  track.   On  the  request  of  police  guards  he

stopped the train at Shamlaji Railway Station.  The police guards got

down  from  the  train.   Those  police  guards  were  Narayansingh,

Kartarsingh, Yudeersingh and the name of fourth guard not known.  He

lodged  report  of  this  incident  with  GRP  Dungarpur  Railway  and

communicated  by  telephone  to  Ajmer  Control  and  Sr.  Division

Operating Manager.  He had noted the names of police guards in the

Guard Rough General and that entry is at page no. 26 which is marked

Exh.  2467.   This  Guard  Rough  General  was  seized  by  CBI  on

15/11/2011 under Seizure Memo Exh. 2468.   This witness has not

supported prosecution in as much as he has denied that there was no

prisoner with the police guards in the journey.  He was declared hostile.

PW 108 Ghanshyam was the Asst. Driver.  He also came near the last

boogie and heard the police guards and the goods guard on the alleged

incident.   He has spoken in the same words.   He was also declared

hostile.  Both the witnesses have denied that they had not seen chilly
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powder on the uniform of the police guards nor he saw them rubbing

their eyes by hand.  Both the witnesses have also denied that they had

not seen chilly powder on the floor of the boogie at the center of both

gates.  Therefore, the evidence of these eye witnesses of prosecution,

instead of telling the prosecution story,  have supported defence story.  

181. PW 116 P.C. Natwarsingh Hedusingh Chavda was on duty at

Himmatnagar Railway Outpost.   He claims that on 27/12/2006 around

4 to 4.30 a.m. he received phone call from Shamlaji Railway Station in

which he was informed by ASI Narayansingh of Udaipur, escorting party

that  one  prisoner  escaped  from their  custody.   He  was  speaking  in

Hindi.   This  witness  asked  ASI  Narayansingh  the  Constitution  of

prisoner.  He could not properly hear and understand the constitution.

He asked ASI Narayansingh to come to Himmatnagar Railway Outpost.

He communicated this information to his Senior In-charge ASI Sanabhai

and  Ahmedabad  Railway  Police  Inspector  Shri  Jadhav.   He  furthe

testified  that  ASI  Narayansingh  alongwith  three  constables  reached

Himmatnagar  outpost  at 8 a.m.  ASI Narayansingh told him that he

alongwith three constables brought the prisoner Tulsiram Prajapati from

Udaipur to Ahmedabad to attend Court and in the return journey the

train reached near Shamlaji Railway Station and that time prisoner was

taken  to  the  wash  room and near  the  wash  room two persons  had

thrown chilly powder in the eyes of police constable and have succeeded

to get escape Tulsiram from their custody.  On chain pulling the train

stopped and they chased Tulsiram to accost him and that time there was

firing  made  by  police  and  those  two  persons  against  each  other.

According to him Police Inspector Shri Jadhav reached Himmatnagar

Outpost.  He recorded the report of ASI Narayansingh and registered
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Occurrence  No.  14/2006 and send the  report  by  fax to  Ahmedabad

Police Station.   On the basis  of  report  of  ASI  Narayansingh FIR No.

294/2006  was  registered  at  Ahmedabad  Railway  Station.   ASI

Narayansingh alone narrated the entire incident.  After receiving this

report the S.P. Shri Jabelia and Dy. S.P. Shri D.A. Rathod of Railway

Police reached there.  After lodging the Report ASI Narayansingh and

his three associates left for Udaipur in the evening.  He has identified

the Report Exh. 2520,  the Occurrence Report Exh. 2521 and  FIR Exh.

2522.  In  the  cross  examination  this  witness  said  that  he  saw  two

constables among them throwing water on their eyes and water spread

on their clothes.  

182. Prosecution examined PW 164 Dr. Manishbhai Amraji Suvera

who  testified  that  he  was  the  Medical  Officer  in  Civil  Hospital

Himmatnagar on 27/12/2006.  In his duty hours at about 4.15 p.m. two

patients namely Yudveersinh s/o Nathusinh Chauhan and Kartarsinh s/o

Yadram Jat were brought by Railway Police of Himmatnagar Outpost

with a requisition Exh. 2938, mentioning therein to examine the eyes of

these two patients who had complaint of throwing chilly powder in their

eyes at about 3 a.m. of 27/12/2006.  He further testified that he had

examined both these patients.  He had not found any foreign material in

their eyes.  He then referred these patients to the eye surgeon and on

examination he also did not find foreign material in their eyes.  He had

issued certificate Exh. 2939 and Exh. 2940 of these patients.  In the OPD

papers Exh. 2941 and 2942 he wrote the history given by these patients.

These  medical  papers  were  seized  by  Dy.  S.P.  Shri  D.S.  Dagar  on

20/06/2011.  This witness was cross examined.  He has admitted that

the treatment for the chilly powder is to wash the eyes with plain water.
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According  to  him if  eyes  are  washed  with  plain  water  then  organic

poison of chilly powder goes away and thereafter the foreign mterial

does  not  remain in  the eyes.   He further  admitted that  the burning

sensation in the eyes continue for a longer period even if the eyes are

washed with plain water.  When we read the evidence of PW  116 P.C.

Natwarsingh Hedusingh Chavda wherein he has said that he saw two

constables outside Himmatnagar Outpost,  washing their eyes with plain

water and water spread on their clothes, then it will  be clear that the

foreign  material  in  the  eyes  of  the  constables  Yudveersinh  and

Kartarsinh  washed  away  and  that  was  the  reason  that  the  organic

poison of chilly powder/ foreign material was not found in their medical

examination.  This evidence again keep away the prosecution to prove

conspiracy. 

183. Prosecution examine PW 111 Pannabhai Khushalbhai Vanjara.

He was the panch on the seizure of the empty shells produced by ASI

Narayansingh before  the  Investigation Officer  P.I.  Shri  Jadhav.   This

witness  said  that  in  the  year  2006  he  was  working  as  Jamadar  at

Shamlaji Road.  He was called by the Station Master through point-man.

He met the Station Master.  He had seen some police from Gujarat and

Rajasthan in the office of Station Master.  One of the policeman told

that one accused escaped from their custody by pouring chilly powder in

their eyes.   That policeman produced two shells which were packed in a

paper and kept in a plastic box.  The panchnama dtd. 27/12/2006 was

prepared on which his signature at Sr. No. 1 is appearing on page nos. 2

and 3.  He was shown the four shells of a plastic box which are marked

Art. 42 for identification.  He has said that the two shells shown to them

were larger in size than the four shells of Art. 42.  The signed label Exh
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2490 found in the plastic box shown to him bears his signature at Sr.

No. 1.  This witness claims that two empty shells produced before him

by police in the office of Station Master at Shamlaji Station Master were

seized and packed and his signature was obtained on the panchnama

and the signed label, however, he failed to identify those shells.  

184. PW 112 Kantibhai Vallabhbhai Parmar also acted as a panch

on the seizure of the two shells of revolver.  He deposed that the police

of Shamlaji Railway and Rajasthan were present in the office of Station

Master and he was told that an accused carried by them in the night

train escaped from their custody near gate no. 180.  The two shells of

revolver  on  the  table  were  shown to  him by  the  police  of  Shamlaji

Railway  which  were  packed  in  a  plastic  box  and  his  signature  was

obtained on written paper. Pannabhai was with him.   The panchnama

dtd. 27/12/2006 bears his signature at Sr no. 2 on page no. 2 and 3

which are Exhs. 2489/3 & 4.   He could not recognize those two shells

out of the four shells kept in the plastic bag Art. 42.  This evidence again

speak  of  the  seizure  of  two  shells  but  those  two  shells  were  not

identified by him.  

185. It is the case of prosecution that the mobile Muddemal Art. 43

was  seized  by  the  Investigation  Officer  P.I.  Shri  Jadhav  from  ASI

Narayansingh (accused no. 26).   The place of occurrence at Shamlaji

Railway from where Tulsiram escaped from  police custody was also

visited by P.I. Shri Jadhav.  Both times PW 162 ASI Sanabhai Jivabhai

Baranda was with him.  This witness said that on 27/12/2006 there was

a report received from Udaipur Police that a prisoner from a custody

while in train journey from Ahmedabad to Udaipur escaped in the area
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of  Shamlaji  Railway.   This  witness  accompanied  P.I.  Shri  Prakash

Jadhav to Shamlaji to see the place of occurrence.  He also said that a

mobile phone found on the place of occurrence was seized by P.I. Shri

Prakash Jadhav.  This seizure was made in presence of two panch under

a  seizure  panchnama.   His  evidence  has  not  been  controverted  by

defence.   The  panch  PW 114  Vasantbhai  Suraji  Barot  examined  on

seizure  of  mobile  phone  testified  that  he  alongwith  Kalyansingh

Balwantsingh Pawar was present in the office of GRP and that time four

police of Rajasthan in uniform came there and their mobile phone Art.

42 which was of black colour of Samsung make was seized, packed and

sealed in a cloth and the panchnama bears his signature Exh. 2570 and

the signed label is at Exh. 2506. PW 115 Kalyansinh Balwantsinh Pawar

has also spoken in the same words.  There is no dispute of defence that

the mobile phone found on the railway track by the railway guard PW

107 Heeralal Ahari and handed over to ASI Narayansingh was seized

from ASI Narayansingh by PI Shri Prakash Jadhav, GRP Ahmedabad at

Shamlaji.   There is  no evidence that this  mobile was planted by the

accused to hatch criminal conspiracy to kill Tulsiram by falsely showing

the story of his escape from police custody.  

186. The Coach No. 92618 of train no. 9244 in which those police

escort were travelling from Ahmedabad to Udaipur, was examined by

the Scientific Officer Shri H.T. Modi and Ahmedabad Railway yard in

presence of the Asst. Director Shri S.G. Khandelwal and the I.O. PI Shri

Jadhav Ahmedabad Western Railway Police Station on 29/12/2006.  He

prepared  his  Preliminary  Inspection  Report  Exh.  2746  in  which  he

opined that the red colour powder found on the floor of the coach near

the entrance gate and toilet was chilly powder.  On his instruction the
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sample of red powder was collected by the Investigator to get examined

the  same  in  forensic  lab.   The  Spot  Panchanama  Exh.  2952  was

prepared by the investigator.  The sample was marked C-1.  In the FSL

Report dtd. 05/08/2007 of Shri Dave Exh. 2953 he opined that sample

C-1 which was red powder was found chilly powder.  It be noted that

the panchnama of the boogie alongwith the Report of Shri Dave were

not  the  part  of  chargesheet.   These  documents  were  called  on  the

written request of the defence.  After receiving these documents i.e. the

Spot Panchnama Exh. 2952, FSL Report Exh. 2953 and the Preliminary

Report Exh. 2746 were admitted by the defence during trial.   These

Reports makes it crystal clear that there was a red colour powder found

on  the  floor  near  the  gate  and  the  toilet  of  the  coach  and  on

examination this powder was found chilly powder.  This report again

favours the case of defence that chilly powder was thrown in the eyes of

the police constables Yudveersingh and Kartarsingh when they brought

Tulsiram for toilet on his request.  This also adds to their claim that

because  of  the  chilly  powder  their  eyes  started  burning  and  taking

advantage of the situation the two unknown persons on the gate who

had thrown the chilly powder got escaped Tulsiram Prajapati from their

custody.  

187. ASI  Narayansingh  gave  information  to  Udaipur  SP.   On

receiving this message, Udaipur SP gave fax and also message to Control

Room to  the  SP  Shri  Vipul  Agrawal,  Banaskantha  (Palanpur)  to  co-

operate  Rajasthan  police  to  arrest  absconded  prisoner  Tulsiram

Prajapati and gave alert to the Rajasthan Police to search this prisoner.

PW 150  Shri Manjibhai Rajsangbhai Choudhary working as a police

constable  at  Police  Control  Room,  Palanpur  testified  that  on
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28/12/2006 at about 7.10 a.m. the Palanpur Control Incharge gave him

a message to convey the same through wireless to all  Station House

Officials, which he did.  He further testified that in the said message it

revealed that in the morning of 28/12/2006 at about 5 a.m. SOG, PSI

was on night round and that time when he was on Ambaji-Sarhad Road,

he had tried to stop the prisoner with two unknown persons and in that

attempt the two unknown persons run away by taking advantage of

darkness and in the counter firing PSI Pandya suffered injury on his left

hand and one of those three persons died.  The two unknown persons

were of the age of 25 to 28 years having height of 5.5 ft. and one of

them was wearing black colour  dam-suit  and the other was wearing

blue colour jacket and a search to trace them be made.  This wireless

message was send by him to all police station officials.  The message is

at Exh. 2802.  He further deposed that on 28/12/2006 at about 2.15

p.m.  a  wireless  message  (Exh.  2801)  was  received  from  Ahmedbad

Railway  Police  that  on  27/12/2006,  ASI  Narayansingh  of  Rajasthan

Reserve  Police  gave  a  report  that  a  prisoner  Tulsiram @ Praful  s/o

Gangaram  Prajapati  was  taken  by  Reserve  Police,  Rajasthan  by

Ahmedabad-Udaipur  Express  and  before  reaching  Shamlaji  Railway

Station, two youth aged about 30 years have thrown chilly powder in

the eyes of Police Guard and have fired by arm and got escaped the

prisoner  Tulsiram  @  Praful  s/o  Gangaram  Parajapati  from  police

custody and on this report Crime No. 294/06 under Section 224, 225,

332, 307, 114 IPC and Section 27-A (i) of Arms Act was registered and

further  legal  recourse  be  taken  by  making  naka  bandi  in  Dist.

Banaskantha. 
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188. PW 159 Sudhir  Trilokikumar  Joshi  who was  Dy.S.P.  Circle

West Udaipur testified that in the last days of December 2006 a message

was  received  by  Control  Room  from  GRP  Inspector  Shri  Jadhav,

Ahmedabad  that  Tulsiram  Prajapati  was  got  escaped  from  police

custody when he was in  train  and a mobile  phone of  Tulsiram was

found near railway track from where he escaped and there was some

suspect  number  in  the  call  log  of  mobile  and that  was  fowarded to

Control Room and a request for naka bandi to trace Tulsiram was made

to all police officers.  He further testified that while they were searching

Tulsiram, his Senior Officer, Addl. S.P. told him to obtain CDR of the

suspect  number  found  on  the  mobile  phone  in  order  to  know  its

subscriber.  He further said that he was in touch with the police officers

of other States and also the Nodal Officers of various mobile companies.

He also contacted Dy.S.P. Shri Tandon of Delhi Police Crime branch,

Inter State Cell and requested him to find out name of subscriber and

CDR of the suspect number and sent a mail to him.  Dy.S.P. Shri Tandon

informed him that this suspect number is of Idea Cellular Company and

its network is of Madhya Pradesh and he forwarded the name of Nodal

Officer Shri Dilip and contact number by e-mail.  He had also sent e-

mail to Dilip and requested to give details of suspected number.  Shri

Dilip  gave  reply  to  this  witness  that  the  suspected  number  was  in

roaming and was connected on the network of Hutch and Gujarat and

he advised to contact Nodal Officer of Gujart to find out location of the

suspected number.  This witness further testified that his Senior Officer

dictated a letter to him in the name of SP Banaskantha and SP ATS

Gujarat about the suspected number which was sent by Fax.  From this

evidence which is not controverted, it is clear that the information about

escape of Tulsiram Prajapati from Police Custody during journey was
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communicated at the earliest opportunity by ASI Narayansingh and his

team to GRP, Himmatnagar outpost and on registration of the crime at

Ahmedabad  Western  Railway  Police  Station,  PI  Shri  Jadhav  sent

wireless message making alert to all police stations more specifically to

the police stations of Banaskantha district and Udaipur, Rajasthan.  It

was also an effort made by Rajasthan police to find out the location out

of the network of the traced mobile on railway track.  In absence of any

other evidence brought by prosecution to justify that all these attempts

were  fake  in  order  to  create  false  story  of  escape  of  Tulsiram,  the

evidence of the witnesses examined on the story of escape of Tulsiram

from police custody during journey appears cogent and convincing.   

189. ASI Narayansingh, PC Yudveersingh, Kartarsingh and Daulat

reached Palanpur by a hired vehicle arranged at Himmatnagar.  PW 114

Shri  Vasanbhai  Suraji  Barot  who  was  a  Contractor  of  the  place  of

parking  vehicles  at  railway  station,  Himmatnagar,  stated  before  the

investigator Shri G. Kalaimani, Dy.S.P. CBI, that on the phone call of

Railway Police Constable, Pratapbhai on 27/12/2006 around 8.30 to 9

p.m. he had arranged a car of Mahipalsingh Chauhan for police team to

go to Palanpur.  This witness has not supported Prosecution even after

his  searching cross  examination after  declaring him hostile.  PW 140

Mahipalsingh Mahendrasingh Chauhan has also declined to tell before

the Court  that  he had taken the  police  of  Rajasthan to Palanpur by

charging Taxi fare of Rs. 1500/- .   Though these witnesses have not

supported prosecution to  prove  that  ASI  Narayansingh and his  team

reached Palanpur from Himmatnagar but the fact of reaching Palanpur

on 27/12/2006 has not been disputed by ASI  Narayansingh and his

team.  Their statement recorded under Section 313 of Cr.P.C. spelt out

Bar & Bench (www.barandbench.com)



                              :  278  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

this fact.  

190. It  is  said  by  prosecution  that  Aashish  Pandya,  PSI,  SOG

Palanpur (accused no. 25) was on leave.  On the enquiry made by DIG

Shri Vanjara, it was informed by wireless that the location of Aashish

pandya during his leave period is at his home town Meghpur.  For this

purpose  prosecution  examined  PW  150  Shri  Manjibhai  Rajsangbhai

Choudhary.  This witness was working as a police constable at Police

Control Room, Palanpur.  He has said that in his duty hours he received

message noted in the logbook page D-212 of 25/12/2006 (Exh. 2800)

that at about 5.35 p.m. the Control Room demanded to SOG Mobile, the

location of the house of Aashish Pandya PSI SOG during his leave period

and in reply police constable Ranjit Singh on SOG Mobile informed that

Aashish Pandya during leave period is at Meghpur, Village Bhuj (Kutch).

191. It is the case of prosecution that after receiving message about

leave of Aashish Pandya, DIG Shri Vanjara had sent a message to him

through PW 104 PSI Kanji Ranaji Jadeja and PW 105 PC Meghjibhai

Campshibhai Maheshwari to talk to DIG Shri Vanjara on phone.  These

two  witnesses  examined  by  prosecution  have  said  that  they  visited

Meghpur  on  25/12/2006 after  6.15  p.m.   and did  not  find  Aashish

Pandya at home.  They gave message to the parents and wife of Aashish

Pandya to tell him to contact DIG Shri Vanjara on phone.  There is no

reason to disbelieve these witnesses.  However, there is no evidence to

establish that Aashish Pandya contracted DIG Shri Vanjara on phone

and after this communication Aashish Pandya canceled his leave and

joined duty.  This link is missing.  The investigators have not attempted

to ascertain from the call detail record of the mobile phone that there
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was phone call between them on 25/12/2006.  The mobile phone of

Aashish  Pandya  was  also  not  seized.   There  appears  no  reason  to

investigate on this communication.  

192. It  is  then  claimed  by  prosecution  that  Aashish  Pandya

reported on duty and applied for cancellation of his leave to S.P. Shri

Vipul Agrawal.  His leave was canceled.  The allegation of prosecution

against S.P. Shri Vipul Agrawal that despite having knowledge of the

Writ  Petition  of  Rubabuddin  and  Narmadabai  pending  before  the

Supreme Court, he has ordered for destruction of the leave application

of Aashish Pandya.  It is to be noted here that Hon'ble High Court of

Judicature Boambay discharged SP Shri Vipul  Agrawal under Section

227 of Cr.P.C.  The story that as per the rules of Gujarat State the record

of more than three years are destroyed and alongwith the other record,

unknowingly the leave record of Aashish Pandya was also destroyed,

was accepted in the Criminal Revision Petition of SP Shri Vipul Agrawal.

Therefore, there is no material collected during investigation to prove

that Aashish Pandya cancelled his leave as directed by DIG Shri Vanjara.

193. PW-151  Jivanbharti  Manabharti  Goswami  deposed  that  on

27/12/2006 at about 23.45 hours he received a fax message Exh.2788

from the office of SP Udaipur informing SP Banaskantha (Palanpur) that

a prisoner by name Tulsiram @ Prafull s/o. Gangaram Prajapati R/o.

Ujjain was got escaped from the police security guard by two unknown

persons  in  Ahmedabad-Udaipur  Express  at  about  3.00  a.m.  and  the

prisoner and those two persons must be in the area of Palanpur (Gujrat)

and has requested to cooperate Rajasthan police for their arrest.  This

fax messages was sent by him to SP Shri Vipul Agrawal through the

Bar & Bench (www.barandbench.com)



                              :  280  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

rider Ashokbhai Jivanbhai Pandor (PC) who was on night duty.  After

sometime he received from Ashok the fax message on which there was

remark of SP Shri Vipul Agrawal to inform PSI SOG Palanpur to keep

watch and take legal action.  Accordingly he conveyed this message on

phone to PSI Shri Pandya SOG Palanpur and sent a copy of fax to him

through the rider Ashok.  From this collected evidence it appears that

the  prisoner  Tulsiram  Prajapati  was  got  escaped  by  two  unknown

persons  from  the  custody  of  the  police  escorts  of  Rajasthan  from

Ahmedabad-Udaipur  Express  at  about  3.00  a.m.  and  this  was

communicated by Udaipur police to the SP Shri Vipul Agrawal with a

request  to  cooperate  Rajasthan  police  to  arrest  the  prisoner.   This

message was conveyed to PSI Shri Pandya SOG Palanpur on the basis of

the remark of SP Shri Vipul Agrawal on fax message.  

194. There is no dispute that a wireless message was received by

SP Shri Vipul Agrawal from SP Udaipur requesting him to co-operate

Rajasthan  Police  to  trace  the  absconded prisoner  Tulsiram Prajapati.

This  message  was  taken  seriously  by  SP  Shri  Vipul  Agrawal.   He

instructed  SOG  Palanpur  to  co-operate  Rajasthan  Police.   Aashish

Pandya,  PSI  SOG  Palanpur  alongwith  Police  driver  Jethusingh

Mohansinh  Solanki  (accused  no.  30),  Police  Constable  Kanjibhai

Naranbhai  Kutchiu  (accused  no.  31),  Police  Constable  Vinod  Kumar

Amrutlal Limbachiya (accused no. 32), Police Constable Kiransinh Halaji

Chauhan (accused no.  33) and Police  Constable Karansinh Arjunsinh

Sisodiya (accused no. 34) met ASI Narayansingh (accused no. 26), PC

Yudveesingh (accused no. 27) and PC Kartarsingh (accused no. 29) and

all of them started night patrolling in the area of Ambaji Abu Road.  In

the morning at about 5 a.m. their police jeep reached on Ambaji Abu
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Road at Sarhad Chhapri village which is about 3 km from Ambaji Police

Station.  At that time three persons on the road attempted to stop a

metadoer which did not stop.  Thereafter those three persons attempted

to stop police jeep.  ASI Narayansingh identified Tulsiram among those

three persons in the light of jeep.  He immediately said Aashish Pandya

and his team that Tulsiram is among those three persons.  The jeep was

stopped.  All police persons came down and attempted to arrest those

three persons.   On recognizing the attempt of  police to arrest  them,

those three persons started to run.  At that time Tulsiram used his pistol

and fired on the jeep.  One bullet stuck to the front body of the jeep.

The other bullet fired by him hit to the upper arm of Aashish Pandya

and then it stuck to the tale lamp of the jeep and damaged light.  When

the firing by the fire arm began by Tulsiram, PSI Aashish Pandya, ASI

Narayansingh,  PC Yudveersingh by their  pistol  and revolver  fired on

Tulsiram in  self  defence.   In  the  said firing  Tulsiram suffered bullet

injury and died on the spot.  Aashish Pandya and Tulsiram in injured

condition were brought to Civil  Hospital of Ambaji Trust for medical

treatment.  The Medical Officer attended Tulsiram found him dead.  The

Medical treatment of the injury suffered by Aashish Pandya was made

by the Medical Officer.  

195. On the  story  of  the  night  patrolling  conducted  by  Aashish

Pandya alongwith the other police, an investigation was conducted by

PW 187 Shri Binay Kumar SP CBI, New Delhi.  In the cross examination

by advocate Shri Bindra for accused no. 25 Aashish Pandya it has come

on record that this witness (PW-187) recorded statement of the owner

Shri  Prabhashankar  Pandya  of  Ellora  Guest  House  Ambaji  on

28/05/2011 in which he has pointed out an entry in to the Register
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regarding checking by police official at that place mentioned as SOG on

27/12/2006.  This witness also recorded the statement of the employee

Prabhatbhai  Babarbhai  Solanki  of  Dasnam  Goswami  Dharamshala

Ambaji  on 28/05/2011 in which he came to  know that some police

officials  visited  there  for  checking  of  Dharamshala  and  made  entry

regarding checking by those police officials on 27 or 28/12/2006.  This

witness  further  stated  that  in  the  few  statements  of  the  employee,

Manager or owner of the hotel, guest house or dharamshala at Ambaji it

revealed to him that police check these places on 27/28-12-2006. This

course of investigation conducted by this investigator shows that police

did checking of the boarding places at Ambaji on the night of 27/28-12-

2006.  In the statement recorded under Section 313 of Cr.P.C. Aashish

Pandya and his team including Rajasthan Police (accused no. 25, 26, 27,

29, 30 to 34) have stated that they were on night patrolling on 27/28-

12-2006.  This makes it clear that the night patrolling in search of the

prisoner Tulsiram was conducted by this police team.  PW-153 PSI Shri.

Ranchhodbhai Nathubhai Nai has deposed that on the night intervening

27/12/2006 and 28/12/2006 he  was  discharging night  patrolling  in

police  jeep  alongwith  the  police  driver  Samantsingh  and  police

constable Hiteshbhai he had not seen any suspicion person or any police

vehicle in the night patrolling he also said that there was no nakabandi

that time.  At the same time if we examined the evidence of PW-152

police driver Samantsingh then we find that while in night round at

Ambaji Town he saw a police jeep coming from Danta village and has

crossed their jeep.  He further said that the police jeep with crossed

their vehicle was the jeep of SOG Palanpur.  From this evidence it can

be said that PW-153 PSI Shri. Ranchhodbhai Nathubhai Nai was in night

patrolling  but  could  not  see  the  vehicle  of  SOG Palanpur.   On  the

Bar & Bench (www.barandbench.com)



                              :  283  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

message of  nakabandi both these witnesses i.e. PW-152 Samantsingh

and PW-153 Ranchhodbhai Nathubhai Nai have categorically said that

they had no information of nakabandi during night patrolling and had

no intimation about escape of the prisoner from police station.  If we see

the  cross  examination  of  these  witnesses  then  we  find  that  PW-152

Samantsingh has admitted that Ambaji Town is in hilly area and due to

the hilly area, many times the wireless set does not receive messages.

Considering this  evidence there is  possibility  that  the message about

escape of the prisoner from police custody and an order of nakabandi

might not be received by them during night patrolling.  

196. Prosecution  examined  PW-151  ASI  Jivanbharti  Manabharti

Goswami.   This  witness  deposed that  on  28/12/2006 he  received  a

messages at about 6.15 hours from Ambaji police station on phone that

one encounter took place at Ambaji and has instructed him to pass a

messages  to  FSL  official  to  reach  Ambaji.   Accordingly  he  gave  the

messages to the driver Shri Dheeraji of FSL officer.  He recorded this

message  in  telephone  register.   He  further  deposed  that  again  he

received a phone call from SP Shri Vipul Agrawal at 6.30 hours in the

morning at about 5.00 a.m. SOG PSI, while on night round was trying to

stop three criminals including the escape prisoner and that time in the

exchange of firing PSI Pandya suffered injury on his left hand and one

of those three unknown person died and remaining two persons run

away.  He gave this messages to SP Shri Vipul Agrawal.  The message

was  noted  down  the  telephone  register.   The  relevant  entry  of  the

telephone message are Exh.2804 and Exh.2805.
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197. On 28/12/2006 Aashish Pandya while in hospital of Ambaji

Trust lodged report to P.I. Shri A.M. Patel of Ambaji Police Station that

at the time of arresting Tulsiram Prajapati and his two associates on

Ambaji-Abu Road near village Chhapri, 3 kms away from Ambaji Police

Station, Tulsiram fired by his fire arms on police and one of the bullets

hit the upper arm of right hand of Aashish Pandya and in self defence

firing was made by Aashish Pandya, ASI Narayansingh, PC Kartarsingh

an PC Yudveer by their service revolver and pistol and Tulsiram suffered

bullet injury and died on the spot.   Of this Report Crime No. 115/06

was  registered  by  the  PSO,  Ambaji  Police  Station  namely  HC

Nanchandbhai. 

198. PW 197 PI Shri Arvindbhai Manubhai Patel deposed that on

28/12/2006 at about 5.45 a.m. PSO HC Shri Nanhandbhai informed

him on phone that PSI Aashish Pandya, SOG Banaskantha and one other

person were  brought  to  the  General  Hospital,  Ambaji.   This  witness

reached Ambaji General Hospital at 6 a.m.  He saw PSI Pandya wearing

blue T-shirt and his medical treatment was going on.  He recirded report

of PSI Shri Pandya in which he was told that a rioner by name Tulsiram

Prajapati  was  escaped  from  police  custody  from  Shamlaji  and  the

message was received in the Police Head Quarter of Baaskantha and on

the night of 27/12/2006 PSI Pandya alongwith the Rajasthan Police was

on night patrolling in search of the said prisoner.  They checked the

guest  house  at  Ambaji  but  the  prisoner  was  not  found.   When they

reached Amblimad area near Sarhad Chhapri, three persons had tried to

stop a metadore in front of police jeep but that did not stop and those

three persons tried to stop police jee, Rajasthan Police pointed out one

of them was Tulsiram Prajapati.  The police jeep stopped there and the
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police were trying to accost those three persons but Tulsirm Prajapati

made firing on police by the fire arm.  The bullet fired by Tulsiram hit

the mudguard of the jeep near tale lamp.  Tulsiram again fired and that

bullet  hit  to  the  upper  arm of  left  hand  of  PSI  Pandya  and in  self

defence  PSI  Pandya  and  Rajasthan  police  fired  and  in  said  firing

Tulsiram  Prajapati  suffered  bullet  injury  and  failed  down.  Both  the

injured were brought to Ambaji Civil Hospital in the same police jeep.

On examination of Tulsiram Prajapati, the Medical Officer declared him

dead.   This  witness  further  deposed  that  he  called  the  Executive

Magistrate Dahanta to prepare Inquest Panchnama of the dead body.

The report given by PSI Pandya was sent to Ambaji Police Station to

register  crime.   Crime  No.  115/06  was  registered  by  HC  Shri

Nanchandbhai.   From this  evidence  which  is  not  challenged  by  the

defence, it is clear that an incident of cross firing took place between

the  prisoner  Tulsiram  Prajapati  on  one  hand  and  the  police  team

consists  of  PSI  Pandya,  ASI  Nrayansingh,  PC  Kartarsingh  and  PC

Yudveersingh and  in the said firing PSI Pandya suffered bullet injury on

his upper arm of left hand and Tulsiram Prajapati suffered bullet injury

which lost his life.  

199. It has further come in the evidence of PW 197 PI Shri A.M.

Patel that during investigation he gave wireless message in the entire

District about those two persons with Tulsiram Prajapati who could not

be arrested.  According to him SP Shri Vipul Agrawal reached hospital.

Similarly,  Dy.S.P.  Shri  Maryur  Chawda also  reached there.   Both  of

them  made  visitation  of  the  place  of  occurrence.   The  Inquest

Pachanama  was  prepared  by  the  Executive  Magistrate.   The  mobile

phone (Muddemal Art. 60), cigarette box (Muddemal Art. 58), match
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box (Muddemal Art. 57) and three cartridges (Muddemal Art. 59) found

with the dead body by the Executive Magistrate were seized and the

three  cartridges  were  packed  under  the  signed  label  of  the  panch

namely Narayanbhai Bhavarlal Vasu and Banvarilal Shankarlal Agrawal.

The panchnama Exh. 3566 was prepared.  The muddemal Articles were

handed over to HC Shri Nanchandbhai to prepare Muddemal Receipt

and to keep them with the Writer Head Crime.  This evidence is also not

controverted by defence.  

200. PW 197 PI Shri A.M. Patel further deposed that he proceeded

to the place of occurrence and found Shri Jetusingh present there.  The

place of occurrence was shown by Shri Jetusingh.  At that time the FSL

Officer Shri G.G. Shaikh, the panch and the Dog Squad were there.  Shri

Jetusingh had shown the place where the broken pieces of side lamp of

the jeep (Muddemal Art. 49 and 55), at some distance from that place,

one empty cartridge (Muddemal Art. 52) was lying , at some distance

from that place one pistol (Muddemal Art. 51) was lying and near to

that  pistol  there  was  blood  at  the  road  side,  one  pair  of  chappal

(Muddemal Art. 56) was also there near the blood.  The sample of blood

mixed with soil  (Muddemal Art.  53) and control  sample (Muddemal

Art. 54) were collected and packed in separate plastic bag under the

signed  label  of  him  and  the  panch  with  seal  of  P.I.  Ambaji  Police

Station.  The pistol was collected and packed in a cloth bag and sealed

under the signed label of him and panch.  The cartridge was collected

and packed in a paper and sealed under the signed label of him and

panch.  The broken pieces of glass were collected and packed in a paper

and sealed under the signed label of him and the panch.  The place of

occupation was surrounded to the east and west – kachha road 3 ft wide
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and forest  and the  road was  north-south.   The panch were  Jitendra

Chimanlal Mehta and Dipesh Ghansham Vaishnav.  The panchnama Exh

2599 was prepared.  He deposited the muddemal articles with the PSO

to prepare Muddemal Receipt and to hand over the same to the writer

Head Crime.  According to him further investigation was done by PI Shri

B.J. Patel (PW 147) LCB Palanpur.  

201. PW 197 Shri A.M. Patel admits that blood was oozing from

the injury of PSI Shri  pandya and his T-shirt was removed by Ward boy

to clean the injury and thereafter the Medical Officer reached there.  He

further  admits  that  the  weapon  (Muddemal  Art.  51  )  is  known  as

Tamancha. PW 124 Haresh Kumar Dhanjibhai Thakkar who acted as

panch on the seizure of the cloths of Tulsiram and bullet found inside

his body during postmortem and handed over by Medical Officer to PHC

Viraji Malaji B. No. 1434, turned hostile  The panch witnesses PW 127

Dipesh Ghanshyambhai Vaishnav supported the case of prosecution on

the scene of offence and the seizure of Muddemal Articles from there.

The other panch PW 126 Jitendrakumar Chimanlal Mehta has declined

to support prosecution.  However, it  is immaterial even if  the panch

Jitendra turned hostile.  What  is seen by the Investigation Officer PW

197 Shri A.K. Patel  and the panch PW 127 Deepesh on the place of

occurrence, their knowledge is admissible in evidence.  For this purpose

reference can be made to the case of Jagdish Narain V/s State of U.P.

(AIR 1996 SC 3134). 

202. PW  147  Bhailalbhai  Jagjivanbhai  Patel  was  the  P.I.,  LCB,

Palanpur,  who  conducted  further  investigation.   He  visited  Ambaji

Cottage  Hospital  and  in  presence  of  the  panch  Babulal  Rathod  and
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Yogesh Ravishankar Joshi he prepared the panchanama (Exh. 2756) of

the physical condition of Aashish Pandya who had wound on his right

hand on which there was dressing.  Aashish Pandya said before them

that he suffered injury in the exchange of firing.  He made seizure of

black colour T-shirt ((Muddemal Art. 62), muffler (Muddemal Art. 63),

revolver (Muddemal Art. 64), two live cartridges (Muddemal Art. 65),

four empty cartridges (Muddemal Art. 66), revolver produced by ASI

Narayansingh  (Muddemal  Art.  67),  two  used  bullets  alongwith  the

empty  cartridges  (Muddemal  Art.  68),  303  rifle  of  PC Yudveersingh

(Muddemal  Art.  69),  two empty  shells  (Muddemal  Art.  70).   These

muddemal articles were packed and sealed with the signed label of him

and panch under  the  seizure  panchnama (Exh.  2757).   There  is  no

effective  cross  examination  on  this  material  aspect.   The  panch

witnesses  PW 136  Babulal  Rathod  and  PW 137  Yogeshkumar  Joshi

turned hostile.  They have denied their presence at the time of seeing

physical  condition  of  Aashish  Pandya  and  seizure  of  his  cloths  and

weapon.  That hardly affects the evidence of the investigator.  

203. PW 147 Bhailalbhai  Jagjivanbhai  Patel  further  said that  he

alongwith  FSL  Officer  Shri  Khandelwal  and  the  Mobile  Officer  Shri

Shaikh visited the place of occurrence.  The panch Mahesh Agrawal and

Nareshkumar Limbachiya were with him.  According to him the place of

occurrence was on Ambaji-Sarhad Chhapri road which was 3 km away

from Ambaji Police Station.  They have seen the police jeep bearing no.

GJ-1-08-G-1303  and  the  police  driver  present  was  HC  Karansingh

Arjunsingh SOG staff.   On the inspection of  the jeep the FSL Officer

noticed the left side signal light damaged and the lamp (Muddemal Art.

61) was taken out and packed in a box.  The seizure panchnama Exh.
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2758 was prepared.  This is also not controverted by defence. 

204. PW 142 Gulam Ahmed Gulam Hyder Shaikh,  the Scientific

Officer  also  deposed  that  he  visited  the  scene  of  occurrence  on

28/12/2006  alongwith  the  FSL  Officer  Shri  Khandelwal  and  Shri

Pancholi and I.O. Shri B.J. Patel of Ambaji Police Station.  On seeing the

existing situation, he directed the investigator to collect the articles and

send them to the FSL.  They also inspected the hit mark on the jeep

standing facing towards Abu Road 

205. This witness further claim that PHC Shri Viraji collected cloths

of deceased Tulsliram from the Medical Officer and brought them to

Police  Station  which  were  collected  from  him  before  the  panch

Ganeshdan Jethudan Gadvi and Hareshkumar Thakkar.  These clothes

were a jacket (Muddemal Art. 45), a shirt (Muddemal Art. 46), banian

(Muddemal Art. 47) and a black pant (Muddemal Art. 48) which were

packed  in  four  separate  cloths  and  panchnama  (Exh.  2759)  was

prepared.  It is also in his evidence that PHC Shri Viraji produced two

sealed box alongwith two packed envelops obtained from the Medical

Officer Dr. Rakesh Patel which were seized.  It was said by PHC Shri

Viraji that these two boxes contain two bullets which were found in the

body of Tulsiram.  The statement of PHC Shri Viraji was recorded.  PHC

Shri Viraji also produced the letter of SHO Ambaji alongwith the printed

form  requesting  the  Medical  Officer  to  conduct  PM  Examination  of

Tulsiram, the letter receiving dead body from Medical Officer after PM

Examination, the certificate of Medical Officer giving reason of cause of

death and kept them in the case diary. The sealed Muddemal Art. Were

deposited in the property room of police station and receipt of deposit
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have numbered 188/06, 189/06, 190/06 and 191/06.  HE then send

the  Muddemal  Articles  alongwith  the  letter  addressed  to  FSL

Gandhinagar for examination and report.  He also collected the Injury

Certificate of Aashish Pandya alongwith the papers of MLC No. 412/06.

He also  collected  PM Report  by  making letter  correspondence.   The

dead body of Tulsiram was delivered to his brother Pawan Gangaram

Prajapati under a panchnama Exh. 2760.  The panch witness PW-131

Maheshkumar  Agrawal  has  not  supported  prosecution  about  his

presence on the seen of offence and the seizure of the articles made in

his presence by the investigator and also on the inspection of the jeep

particularly the hit mark of bullet by the FSL Officer Shri Shaikh (PW-

142)  and  Shri  Khandelwal  (PW-35)  however  it  hardly  affects  the

evidence of the investigator of the FSL officer in which the disclosed

what  they  had  seen  in  their  visit  to  the  place  of  occurrence  of

28/12/2006.   Besides  this  material  investigation PW-147 Bhailalbhai

Jagjivanbhai  Patel  recorded  statement  of  the  material  witnesses  and

collected copy of FIR of C.R. No. 214/04 of Hamid Lala murder case

from Hathipol Police Station, Udaipur.  He also collected the detailed

summary  of  Tulsiram  from Udaipur  Central  Jail.   He  also  collected

History  Sheet  of  Tulsiram  from  Neelganga  Police  Station.   He  also

collected reply (Exh. 2560) to his letter from Dr. Rakesh Patel that the

injury suffered by Tulsiram is possible from a distance of 8-10 ft. firing

place and the injury suffered by Aashish is possible from a distance of 4

ft. He also collected Call Detail Report of SIM Card of 9926876881 of

Tulsiram  from  IDEA  Company.   This  is  in  all  the  evidence  of  the

investigation officer.   Similarly, PW 146 Mayur Chavda who was Dy. SP

holding charge of Ambaji claims that on 28/12/2006 he was informed

about exchange of fire between police and criminal in Ambaji.  He went
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to Ambaji Hospital where he met SP Shri Vipul Agarwal and saw Shri

Aashish pandya PSI SOG Banaskantha, injured with wound.  On further

inquiry  he  came  to  know that  exchange  of  fire  between  police  and

criminal Shri Tulsiram Prajapati had occurred near Chhapri check post

of Ambaji Police Station.  He took over visitation of this offence.  He

visited the scene of offence and hospital and verify the statements of

witnesses.  His evidence went unchallenged.  

206. PW 142 Gulam Ahmed Gulam Hyder Shaikh deposed that he

was posted as Scientific Officer at Banaskantha in the year 2005.  On

28/12/2006 he received call from Control room in the morning time

informing  him that  a  firing  took place  in  the  area  of  Ambaji  Police

Station and F.S.L. officer is required there.  He reached Ambaji Police

Station by his Mobile Van.  The investigation officer took him to Sarhad

Chhapri, Abu Road at the distance of 3 km from Police Station.  We

reached  there  at  10.30  am.   He  made  inspection  of  the  place  of

occurrence.  During inspection he found one fired cartridge case on the

left  side  of  the  road.   He  noticed  written  words  8MM  KIF  on  the

cartridge case.  One jeep bearing number GJ8-G-1303 of blue colour

was seen standing on the road facing towards Abu road.  The left side

front signal of the jeep was broken and there was hit mark of about

2x0.7 cm size near the signal light.  Another hit mark of 2x1 cm was

seen near the tin sheet of radiator.  He had seen the broken pieces of

signal light of yellow and black colour lying in front of jeep around the

front portion.  At a distance of about 150 feet from the front portion of

the  jeep  he  had seen one tamancha (country  pistol),  a  chappal  and

blood stains  on soil  and one cartridge case on which 8MM KIF was

written on its base.  At some distance from the place of country pistol

Bar & Bench (www.barandbench.com)



                              :  292  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

and chappal broken plastic pieces of yellow and black colour of signal

light were lying.  The bullet was not found on the place of occurrence.

At the time of his inspection, the Assistant Director F.S.L. Shri.  S. G.

Khandelwal and Scientific Assistant F.S.L. Shri. Pancholi reached there

and the hit mark of the jeep were examined and the measurement of

these hit mark was taken.  They instructed the investigation officer to

collect the articles seen by them on the spot and send them to the F.S.L.

for analysis.   P.I.  Shri.  A.  M. Patel  of  Ambaji  Police  Station was the

investigation officer.  Thereafter they went to Civil Hospital to examine

the dead body.  By the time they reached, the Postmortem examination

was over.   He had prepared inspection report (Exh. 2686) of his visit to

the place of occurrence and the articles seen there.   He admitted in his

cross examination that the sample of handwash of the dead body was

not taken which was needed to find out the gun powder and nitrate.

This is in all the uncontroverted version of this witness on the existing

situation on the scene of crime.  The defence has not disputed that there

was an exchange of firing between the police team namely accused no.

25 Aashish Pandya, accused no. 26 ASI Narayansingh and accused no.

27 Yudveersingh and accused no. 29 Kartarsingh on one hand and the

criminal Tulsiram Prajapati and in the said firing Tulsiram Prajapati lost

his life. 

207. In  the  course  of  investigation  prosecution  claims  that  CID

Crime Gandhinagar visited the place of occurrence alongwith the panch

Maheshkumar Agrawal (PW 131) and Somabhai Meraji Vanzara (PW

132) on 11/04/2007 at about 12.45 a.m. and alongwith the FSL officer

the spot was examined, the informants PSI Shri. Pandya was called and

jeep No. GJ-18G-1303 which was used at the time of occurrence was

Bar & Bench (www.barandbench.com)



                              :  293  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

also brought and parked at that place of occurrence as it  was facing

towards  Abu  Road  on  the  date  of  occurrence.   This  procedure  of

inspection was completed at 6.45 a.m. and panchnama was prepared.

On the said inspection the panch witnesses named above turned hostile.

The evidence of the FSL officer Shri. Shaikh (PW 142) is silent about the

presence of the panch.  Even if there was an inspection conducted by

the investigator on 11/04/2007, I find no reason to repeat the visit and

to  prepare  the  demonstration  panchnama.   The  prosecution  has  not

been able to find out any material to make exercise by the investigator

to prepare demonstration panchnama.  Therefore the evidence of this

aspect is not worth of consideration.  

208. PW 165 Shri Govindji Babuji Vaghela was a Scientific Officer.

In  his  evidence  he  deposed  that  six  samples  of  ballastic  in  sealed

condition from Ahmedabad Railway Police Station, Western Region of

Crime No.1294/06 under Section 307, 332, 224, 225, 114 of I.P.C. and

Arms Act 27-A (1) were received.  These samples alongwith the file

were handed over  to him for  examination and opinion.   In  the said

parcel he received parcel-A, parcel-B, parcel-C-1, parcel-C-2, parcel-C-3

and parcel-C-4. Parcel-C-1 was the sample of chilly(mirchi) powder and

that was separated and sent to Biology Department. Parcel-A which is

mentioned as Exh.-A in the report contain fired cartridge having No. OK

93 7Z head stem .303 inch.  Parcel-B which is mentioned as Exh.-B-1 to

B-4 in the report contain four fired cartridge and out of  them three

cartridge had same stem i.e. .380 294 KF and the fourth cartridge had

stem i.e. .380 200 KF.  He had examined Exh.B-1 to B-4 cartridge and

from the pin mark on Parkusan cap the characteristic was similar and

therefore he come to a conclusion that these four cartridges were fired
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from the revolver .380.  The revolver were received by DFS Gandhingar

Ballastic Division for examination and therefore these four cartridges

Exh.B-1 to B-4 were sent by DFS Division to find out as to from which

revolver these cartridges were fired and this examination was conducted

by the Scientific Officer Shri. A.S. Prajapati in DFS Gandhingar Ballastic

Division.  PW 166 Shri Ambalal Prajapati examined by the prosecution

testified that in the parcel B there were empty shells which were given

Exh.  B/1,  B/2,  B/3 and B/4 and parcel  mark C-4 was  of  0.38  inch

copper jacket bullet which had twist on the right hand side and five

lands and five grooves.  He conducted examination whether Parcel B

and Parcel C were fired from the revolver K.F. 0.380 inch. which was

received by him in sample J and was of case No. DFS/EE/07/BL/06 of

C.R. No. 115/06.  He had compared the Pin marks on the empty shells

and the test fire empty and found that the characteristic feature of the

firing pin mark were similar.  He also compared rifling mark on Exh. C-4

and the test fire bullet Exh. J and found the characteristic feature of

rifling mark similar.   He had prepared his  opinion dtd.  23/05/2007

which is in the report Exh. 2948 colly. 

209. Coming again to the evidence of PW 165 Govindji Waghela.

He testified that Parcel-C-2 which is mentioned as Exh.C-2 was a grey

colour metal net of tube light cover and on this sample there was a hit

mark of 2.1 x 1.1 x 0.4 c.m. and in the examination he found that it was

a hit mark of firearm.  Parcel-C-3 which is mentioned as Exh.C-3 was a

piece of ply wood having white colour of one side and was a cut piece

and on the white portion of the sheet he found a hole mark of 1.2 x 1.05

c.m.  The entry of the hole mark commenced from white colour sheet.

In the requisition letter of police it was mentioned that a fire bullet was
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found inside that piece of ply wood and was collected from the hole

mark of this ply wood sheet Exh.C-3.  

210. This  witness  further  deposed  that  Parcel-C-4  which  is

mentioned as Exh.C-4 was a fire bullet and on examination he found

that it was of .380 caliber having coper jacket having five length and

five groom and had right hand twist and he concluded that it  was a

fired  bullet  of  .380  caliber  and  it  was  fired  from  a  Police  Service

Revolver  India.   The weapon of this  bullet was in the office  of  DFS

Gandhingar Ballastic Division for examination and therefore this fired

bullet Exh.C-4 was sent by me to the office of DFS Gandhingar Ballastic

Division to find out as to from which revolver this bullet was fired.  He

then prepared the Report of Analysis dtd. 02/05/2007 running three

pages and its copy is Exh. 2944. 

211. He  further  deposed  that  a  letter  dated  28/6/2007  was

received from the DPI Shri. N.G. Wagasia CID Crime Palanpur.  In the

said letter it was mentioned that in the hit mark and a hole found in the

piece of ply wood and tube light, how many attempts of firing were

made and from which direction. Parcel-C-2 and C-3 were sent alongwith

this letter for examination.  He had again examined parcel-C-2 and C-3

i.e. the piece of ply wood and the net of tube light and on seeing the net

of tube light and ply wood he found that there was an angle firing made

from the place below tube light and ply wood in the compartment and

was made from one direction.  He had tried by the revolver of their lab

to find out the degree of the angle from where the firing took place in

the compartment but he could not find the degree of angle.  He had

taken photographs of the test conducted in the lab to find out the place
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of firing and its angle.  On the basis of his examination he prepared his

report (Exh. 2945) and packed and sealed the parcel-C-2 and C-3 and

gave the same to the Assistant Director.  

212. The prosecution examined PW 176 Dr. Rajendra Singh who

was Director  CFSL,  CBI New Delhi.  This  witness alongwith Professor

T.D. Dogra  HOD Forensic and Texology Department AIIMS New Delhi,

Dr. Millo Tabin Addl. Professor AIIMS, Shri. A. Dey, PSO CFSL, CBI New

Delhi and Shri. P.K. Gottam, SSO, CFSL, CBI visited the scene of crime

on 15th and 16th June 2012 and crime of scene was reconstructed by

them at 7 p.m. on 15/6/2012 and at 3.30 a.m. on 16/6/2012 at Abu

Road.  After reconstruction of scene of crime a report (Exh. 3128) was

prepared in accordance with the query asked by SP CBI Shri. Sandeep

M.  Tamgade.  The  questionnaires  submitted  by  SP  CBI  with  their

answers given by them are as under -

Q.1 Whether  the  deceased  could  have  fired  rounds  from  the

country made weapon in tandem i.e. one after the other, while running

at night, in the month of December at 4.30 hours ?

Ans. On the basis of the experiment conducted at the spot, the time

taken to cover the distance between the point X to point Y by running

was about 4 to 5 seconds.  To fire from a country made weapon the

following four actions are required for the repeat fire : 

a) Removal of the fired empty cartridge.

b) Reloading of the firing chamber.

c) Cocking of the weapon.

d) Pulling of the trigger.

This  four  actions in a country made weapon while  running in

dark are on lightly to be carried out in four or five seconds.  
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Q.2 Is it possible to precisely fire on the running/fleeing person

from a distance of 70 ft. at about 4.30 hours in the month of December

in Gujarat ?

Ans By standard firearm which is  usually available with the police,

one can fire from a distance of 70 ft.  One can fire on a running target,

however it depends upon the expertise of the firer.

Q.3 Is is possible that the ammunition fired from a country made

weapon, hit a vehicle at 150 ft away from it ?

Q.4 Whether  it  is  possible  to  produce  the  kind  of  indentation,

present at the front portion of police vehicle by the ammunition, fired

from the country made weapon from the distance of approximately 150

ft. ?

Ans(Q.3 and 4) - If a country made weapon is fired from 150 ft away

from the target, it is not likely to produce a indentation as observed on

the police  jeep shown in the photograph (encircled) during the  first

visit.

Q.5 Whether  it  is  possible  to  identify  a  person  wearing  winter

clothes  from  a  jeep  with  its  headlights  on,  from  a  distance  of

approximately  150  ft.  away  at  around  4.30  hours  in  the  month  of

December in Gujrat ?

Ans. It is not likely to be as explained above.

Q.6 In the medico legal report of Shri. Ashishkumar Pandya, it is

mentioned that there were small deposits of carbon particles around the

wound of 6 cm in diameter.  The earlier report is stated that the grazed

bullet wound found on the arm of Ashishkumar Pandya was caused by

firearm from a distance range as there was no gun shot residue (GSR)

on the corresponding part the clothing of Ashishkumar Pandya.  He was

taken to the Hospital without discharge, vide the enclosed photographs.
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Would  it  is  be  possible  that  this  wound  have  been  sustained  after

removing the clothing and putting some intervening material and hence

it has been negative on the clothing of Ashishkumar Pandya ?

Ans. In such a situation it is a possible.

He further  deposed that in order to answer Q.3 and 4 the

police jeep involved in the crime was called on the place of occurrence

and they have observed and come to a conclusion that if a firing is made

by country made pistol from a distance of 150 ft. then such indentation

noticed on the jeep cannot be produced. The photograph (Art. C-1)of

the jeep was taken by them and that is attached to the report Exh.3128.

He also said that again on 9/7/2011 at 6.30 hrs. a scene of crime

was  visited  by  him  alongwith  Dr.  T.D.  Dogra  Professor  and  Head

Forensic Medicine (TC), AIIMS,  Dr. Tabin Millo Addl. Professor, Shri. A.

Dey PSO and HOD Ballistics CFSL CBI Delhi,  Shri. N.B. Bardhan PSO,

Dr. Anupama Raina Scientist AIIMS,  Shri. Gautam Roy SSO-I,  Shri. R.

Chauhan  SA,  Ballistics,  Shri.  V.P.  Abraham,  SA  Physics,  Shri.  P.K.

Gottam SSO-II (Photo),  Shri. Somesh Verma, LA (Ballistics).  On the

basis of reconstruction of scene of crime the questionnaires was raised

by the SP CBI SIT Gandhinagar which were answered by them in the

Report (Exh. 3129) as under : 

Q.I To provide the possible distances between the police, accused

and other recovered articles ?

Ans. The  measurement  and  distances  between  various  objects

where as per enclosed scetch (annexure-I in two pages).

Q.II Whether the direction of the escape of Tulsiram and his two

associates shown in the record is possible or not ?

Ans. The escape from the slowly moving train is  possible in the
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circumstances explained.

Q.III Considering the alleged escape route, whether the direction of

one round fired from a country made pistol by the accused which hit the

roof of the coach as mentioned in the records of the police is possible or

not ?

Ans. It  is  possible  for  bullet  from a  country  made pistol  by  the

accused and the same could have hit the roof of coach.  However the

bullet  received  at  CFSL  (vide  case  No.CFSL-2011/F-462  dated

20/6/2011)  for  examination  has  been  fired  from  standard  0.38'

revolver.

Q.IV Whether  the  quantum of  chilli  powder  and the  place  from

where it has been collected has shown in the photographs contradict the

theory of escape ?

Ans. The quantity of chilli powder present of the site as shown in

the photographs is sufficient to irritate the human eyes and making then

temporary visually incapacitated, thus making the escape possible.

Q.V Whether the place from where the mobile phone has allegedly

been  recovered  correspond the  claim of  the  police  or  contradict  the

same ?

Ans. Mobile phone can fall from the person's pocket in the course

of escape.  

Q.VII Whether  the  gun  shot  injuries  received  by  Tulsiram

correspond the  allege  theory  of  the  police  that  they fired  at  him in

retaliation while he was trying to run away ?

Ans. There are three entry wounds on the body of deceased.

1) One on the left chest and other

2) One on the left arm

3) Third fired arm injury is on back at left loin region
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According  to  this  witness,  the  firearm  entry  wound  No.1  has

damaged the heart (left  ventricle  and left  antrium),  therefore it  was

instaneously fatal, firearm entry wound No.2 has hit the left arm and

firearm entry wound No.3 has hit  on the left  loin running lateral  to

medial and has passed through the muscle plane.  He also said that it

could have been possible that firearm entry wound No.3 was sustained

first  while  his  lateral  part  or  back  was  towards  the  firal  and  then

deceased may have sustained firearm entry wound No.2 when he could

have turned back towards firal  and lastly  firearm entry wound No.1

could  have  been  sustained which  is  instaneously  fetal,  the  deceased

could have fallen on the ground and could have sustained head injury

by striking against hard/blunt surface or object. Such firearm wounds

could have been sustained by the deceased in cross firing and while

running.

Qus.IX There are photographs available showing an expert from FSL

alongwith  police  officers  handling  a  country  made  pistol  allegedly

recovered scene of crime.  It is be ascertained whether such handling

was required by an expert or it amounts to destruction of evidence ?

Ans. It  is  the  discretion  of  escort  which  depends  upon  the

circumstances at that very point of time, the purpose of examination

and the practice followed by the expert in the given circumstances.

Qus.X To provide any other guidance which may be helpful in the

investigation of the case ?

Ans. On perusal of the pattern of firearm injuries present on the

deceased, the injured police officers, the hit marks on the police vehicle

and considering the scene of occurrence as annexed (annexure-I), the

finding could be produced in the circumstances of alleged cross firing.  

In his further evidence he has said that in order to  answer the

Bar & Bench (www.barandbench.com)



                              :  301  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

questions asked in letter No.RC-3 (S)/2011-Mumbai dated 15/6/2011,

the clothings were examined in the presence of the AIIMS experts at

CFSL New Delhi on 20/6/2011 as the holes in clothings were required

to be co-related with the firearm injuries.  The opinion of the board of

experts is as under.

Qus.1 The  clothes  of  the  deceased  Tulsiram  Prajapati  marked-O,

Jacket, Baniyan, shirt are having holes on it.  Do the holes match with

each other ?

Qus.2 From firing of which distance can the holes in the clothes of

the  deceased  Tulsiram  Prajapati  be  emerged  ?   It  is  requested  to

mention by how many bullets have these holes emerged ?

Qus.3 On the clothes of the deceased Tulsiram Prajapati marked-O,

there are four holes in jacket and five holes on shirt and baniyan.  There

is additional one hole in shirt and baniyan. How can this additional hole

occurred ?  Can actually two holes occur by a single bullet.

Answers 1, 2 and 3 : 

The hole on the clothings are from a distance range.  There are four

holes on the clothings.  The hole No.1 which is present on the left side

of the jacket which has corresponding hole on shirt and baniyan on the

pocket site is corresponding the firearm entry wound No.1.  Hole No.2

which is present on the close to the left joint of shoulder and arm on

front aspect correspond to the firearm entry wound No.2.  There are

two holes  on the  jacket  marked for  3  and 4.   The hole  No.4 could

correspond to the hole No.5 on the shirt and baniyan, these holes could

correspond to the firearm entry wound No.3.  There is an angular on the

jacket  with  corresponding  hole  on  shirt  and  baniyan  marked  No.3.

These holes could be due to the exit of bullet from the holes No.4 on the

shirt and baniyan corresponding to the firearm exit wound No.4, the
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bullet after passing through shirt and baniyan may have passed through

the empty space between shirt and jacket and then passed through the

point where shirt jacket and baniyan were in contact with each other.

Thus making an angular exit.

Qus.4 There are two hit marks on bullet on jeep.  Can two marks

occur at separate places by a single bullet ?  Please mention this because

it was alleged that the accused fired twice, out of which one bullet he

fired at complainant Shri.  A.A. Pandya PSI who was injured and the

other bullet he fired on the jeep.  Whether it was result of two rounds of

firing or three rounds ?

Ans. It is possible that the bullet may have first grazed close to the

shoulder of PSI A.A. Pandya and then hit the vehicle.  Since there is only

tear of the clothings and grazing injury close to the shoulder join which

may not have much affected the velocity of the bullet.

Qus.5 The T-shirt of the complainant Shri.  A.A. Pandya marked-G

has  one  hole  allegedly  caused  by  firing  of  a  bullet.   Whether  the

cut/hole and scattered part of the T-shirt is due to firing of bullet from

the cartridge loaded in barrel of pistol ?  Is there mark of entry wound

and exit wound on the part of this scattered and hole/cut of T-shirt ?

From which distance was the possible firing occurred ?  

Qus.7 Whether the scattered and cut cloth of  T-shirt  marked-G is

due to firing from firearm ?

Ans (5 & 7) -It could have been produced by grazing bullet fired from

the distance range. 

Qus.6 Whether  the  scattered  or  hole/cut  in  the  T-shirt  marked-G

caused by the self inflicted firing or can it be cut by firing from opposite

side ?

Ans. The tear of  in the T-shirt  marked-G is  not likely to be self
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inflicted as  there  are  no evidence  of  powder  residue detected  or  its

effect scene on the clothing or around the wound.

Qus.8 If firing was done by Tulsiram's pistol by keeping contact with

the body of PSI Pandya, one can be the size of entry/exit wound ?

Qus.9 If firing was made at the distance of 3 to 4 ft on PSI Pandya

by Tulsiram's pistol, what can be size of entry/exit wound ?

Ans(8 & 9)  It is not likely as there are no evidences of the traces of

firearm  powder  residue  on  the  clothings  or  around  the  wound  are

present.

Qus.10 If firing was made at the distance of 13 to 14 ft on PSI Pandya

by Tulsiram's pistol, what can be the size of entry/exit wound ?

Ans. In the given case there seems to be bullet graze, had it passed

through  the  body  there  could  have  been  entry/exit  wounds  having

feature of distant fire.

Qus.11 If  firing  was  made  from  .38  bore  service  revolver  of  PSI

Pandya by keeping contact with the body, what can be size of entry/exit

wound ?

Ans. There could be the near discharge phenomenon (GSR) around

clothings and entry wound can be bigger than the exit  wound if  the

muzzle is pressed against the skin due to blast effect of the GSR and

gases.

Qus.12 If  firing  was  made  from  .38  bore  service  revolver  of  PSI

Pandya and the distance of 1 to 2 ft,  what can be size of entry/exit

wound ?

Ans. The features of  GSR could be present on the clothings and

around the entry wound.  The entry wound could be of the size of the

bullet.  
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213. In  the  searching  cross  examination  made  by  advocate  Shri

Bindra for accused no. 25 it has come on record that at the time of

reconstruction of scene of crime the Spot Panchnama dtd. 28/12/2006

and the Map of the Spot dtd. 30/06/2007 were not with them.  So also

the Officer from the FSL concerning this incident were not called.  The

scene of crime was reconstructed as per the narration of DSP Shri Raju

and not as per the Spot Panchnama dtd. 28/12/2006 and the map of

spot dtd. 30/06/2007.  He gave admission that if the location of place of

scene differs than the reports prepared at two times also differs.  He has

also given admission that they had no knowledge of the angle, direction

at which the camera was held and the setting of lens of camera while

the photographs were taken.  According to him if the angle, direction at

which the camera was held and the setting of the lens of camera is not

known  then  there  is  possibility  of  differ  of  spot  of  incident  if  seen

physically  on  the  basis  of  photograph.   He  also  said  that  the  facts

existing at the time of occurrence are not existing at the time of later

visit and therefore opinion may change.  If these admissions given by

this witness are considered then in my considered opinion the answers

given by the team of the experts to the questions cannot be said to be

the  correct  answers  as  to  the  existing  situation  at  the  time  of

commission of crime which was taken note of by the Investigator PI Shri

A.M. Patel alongwith the FSL Officers Shri Shaikh, Shri Khandelwal and

Shri  Pancholi.   The report  of  the FSL Officer  Shri  Shaikh (PW 142)

appears more appropriate and accurate.  At this juncture it necessitate

me  to  make  reference  of  the  citation  on  the  identical  issue  of  re-

construction of scene of crime.   

214. There is no dispute that Tulsiram suffered homicidal death.

Bar & Bench (www.barandbench.com)



                              :  305  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

Formidable is the evidence of the Medical Officer Dr. Rakesh Mafatlal

Patel (PW 120).  This witness deposed that on external examination of

the dead body he found the following injuries :

1. A circle wound (1x1 cm) on left chest with inverted margin
and dried blood of dark red colour, it was located at 17½
inches below scalp and 2 inches found left neeple and 2 inches
lateral to median plane.

2. A vertical ovel wound (1x0.75 cm) interior part with inverted
skin margin with dried blood of dark red colour in it.  It was
located at 11 inches from scalp and 4 inches from shoulder
tip and 8 inches from left L-blow joint.

3. A  circle  wound  (1x1  cm)  on  left  loin  with  inverted  skin
margin with dried blood in it.  It was located at 24 inches
from scalp  and  7  inches  from midline  and  7  inches  from
umbilicus.

4. An irregular tranverse wound (3.5x1.4 cm) with everted skin
margin with muscle tendun protruded and dried red blood
over it on loin posterior part.  It was located at 25 inches
from scalp and ½ inch left from midline of vertebra and 42
inches from heel.

5. A  swelling  (2x1x0.5  cm) on left  side  on posterior  part  of
lower chest, 19 inches from scalp and 1 inches from midline.

6. A swelling of right eye with blackness (hematoma).

There was compound fracture humerus neck on palpation.  All

these injuries were antemortem.

On the internal injuries which were found during examination by

him are as under -

1. There was small hematoma on occipital region of scalp.
2. There was tranver liner fracture of occipital region of scalp  

(7cm).
3. There was extradural and subdural minimal hematoma on  

occipital region of brain with clotted blood.

No other abnormalities found in meninges and brain tissue.

a. There was no fracture on ribs pluera was normal 
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b. Larynx and trachea - normal
c. Right lung – normal and collapse due to plenty of blood in

right plural cavity.
d. Left  lung – normal and collapse due to plenty of  blood in

right plural cavity.
e. There was a tear on pericardium on left ventricle area with

blood in it.
f. Heart  –  A  vertical  slit  like  hole  (1x0.5)  on  left  ventricle

penetrating septum and left atrium (1x0.5) cm with shifting
of heart from its original position.

g. Large  vessels  –  Large  vessels  like  Aorta  and  inferior  and
superior venacava are empty due to profuse bleeding inside
and out side body.

On abdomen examination he made the following observations  : 

Wall, Peritoneoum, Abdominal cavity, mouth, teeth, tongue and
pharyns, oesophagus, stomach and its contents, small intenstine and its
contents,  large  intestine  and  its  contents,  liver  and  gall  bladder,
pancreas  and supra  renals,  spleen,  kidney,  urinary  bladder,  genitalia
were normal.  

His  observation  on  the  entry  wound  and  exit  wound  are  as

under :

–  Injury  no.  1  i.e.  entry  wound  corresponds  to  injury  no.  5  in
column no. 17 of postmortem report and a bullet found on section of
swelling of injury no. 5 subcutaneous and was collected.

– Injury no. 2 i.e. entry wound of column no. 17 and fracture of left
humerous neck are corresponds and a bullet was collected from injury
no. 2.

– Injury no. 3 i.e. entry wound of column no. 17 and injury no. 4
i.e. exit wound corresponds and no bullet found in route.

He  deposed  that  the  two  bullets  found  as  above  were  sealed
under his personal seal in one plastic bottle.  The postmortem blood was
collected in a glass bottle and was sealed under his personal seal and
both the bottles were handed over to Police for F.S.L. examination.

Bar & Bench (www.barandbench.com)



                              :  307  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

On the cause of death he opined that the death was cardio

respiratory arrest due to haemmorrahagic shock due to fire arm injury

over  chest  and  abdomen.  The  FSL  Officer  was  present  during  Post

Morten examination.  The PM Report is at Exh. 2557.  The Muddemal

Art.  44  were  the  blood sample  sealed  in  a  box  under  yellow paper

showing MLC No. 413/06.  

215. From the evidence of Medical Officer it is clear that Tulsiram

died due to the fire arm injury over his chest and abdomen.  The Inquest

Panchanama was prepared by the Executive Magistrate (PW 145) Shri

Bankar Shankarbhai Kalabhai.   This witness  had seen 6-7 injuries of

bullet on the chest of dead body and blood was oozing from  injuries.

The panch were with him.  He prepared the Inquest Panchnama (Exh.

2722).  The Muddemal Articles i.e. three cartridges, matchbox, pocket

of cigarette found in the cloths of dead body were collected and handed

over to police.  This panchnama commenced at 8 a.m. and completed at

10 a.m. There is no effective cross examination on the injuries noticed

by him on the  dead body.   The panch witnesses  PW 128 Jayantilal

Bhawarlal Joshi and PW 129 Jaspalbhai Mahadevbhai Purohit have not

supported prosecution on the preparation of the Inqust Panchnama and

noticing the injuries on the body of Tulsiram. The declined attitude of

these  panch  witnesses  hardly  affects  the  evidence  of  the  Executive

Magistrate.   The  Medical  Officer  also  found  the  similar  injuries  on

external examination.  From this evidence it is clear that the death of

Tulsiram was homicidal.   After the postmortem examination was over

the  dead  body  of  Tulsiram  was  handed  over  to  his  brother  Pawan

Prajapati  on  29/12/2006  and  a  panchnama  (Exh.  2760)  of  the

identification of dead body by Pawan was prepared in presence of panch
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PW 134  Govindbhai  Rahuji  Vanzara  and  PW 134  Mohanlal  Nathuji

Vanzara.  Both these witnesses declined the prosecution story.  May be

that  panch  witnesses  turned  hostile  but  there  is  evidence  of  the

investigator that the dead body was handed over to Pawan.  

216. The injuries suffered by Aashish Pandya was also examined

and treated by Dr. Rakesh Mafatlal Patel (PW 120).  He deposed that on

examination he found the following injuries : 

1. There was a circular wound of size 2.5x2.5 cm on upper part
of left arm, near teltoid insersion with active bleeding with
blackening of skin around wound size 5 cm diameter.  There
is no cloth fibers on external part of wound.

2. There was irregular wound 3x1 cm vertical 1 cm behind the
injury no. 1, bleeding coming out of wound.  There were sand
particles over the wound.

He further deposed that on examination of the injuries he found

that  it  was  an entry-exit  wound and therefore  he  opined that  these

injuries are possible by fire arm.  The X-ray was done but nothing was

found  in  the  X-ray  film.   That  X-ray  film  was  handed  over  to  the

investigation officer Shri. N. O. Parmar (P.I. CID, Crime Gandhinagar).

The OPD case paper were also handed over to the investigation officer.

For  further  treatment  Aashish Pandya was referred to Civil  Hospital,

Palanpur.   The OPD papers (Exh. 2555) and the certificate of injury

(Exh. 2556) were  handed over to the investigation officer.  

217. On 29/12/2006 around 4 p.m. Aashish Pandya came to Civil

Hospital Palanpur with a requisition from Ambaji General Hospital (Exh.

2696).  The Medical Officer PW 143 Dr. Pinalben Kanhaiyalal Bhojak

attended him.  On examination she found the following injuries :
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i. A lacerated wound round in shape of the size 2.5x2.5 cm on
upper  part  of  left  arm and blackening of  skin  around the
wound. The blackening was about 1 cm around the wound.
This was the entry wound made due to the fire arm.

ii. An irregular lacerated wound of the size 3x1 cm posterior to
wound no. 1.  It  was at a distance of about 0.5 cm from
wound no. 1. This was the exit wound.

On examination of  the injuries  she advised the patient  for  his

admission in Civil Hospital and also for his X-ray.  However, the patient

refused for his admission and X-ray by saying that he wanted to go in

the private hospital.  She issued the Certificate of Injuries in whch she

mentioned that the injury was caused by fire arm and this opinion was

based upon the history and the wound.  The O.P.D. paper (Exh. 2697)

along  with  the  Injury  Certificate  (Exh.  2698)  are  corroborating  her

testimony.  The primary treatment by applying dressing to the wound

was given by her.  

218. According  to  the  prosecution  Aashish  Pandya  approached

Sarathi Surgical Hospital at Palanpur run by PW 144 Dr. Sanjay Kumar

Babulal Modi.  This witness deposed that on 28/12/2006 at about 5

p.m. Aashish Pandya was admitted in his hospital for treatment of bullet

injury  suffered  by  him  on  the  upper  part  of  his  left  arm.   On

examination the following injuries were found by this witness : 

i. A  circle  wound  of  size  3x2.5  cm  on  upper  arm  left  side
through deltoid muscle with active bleeding and surrounding
skin was black and was a entry wound.

ii. A wound of size 3x2 cm with active bleeding posterior to the
entry wound with debris inside it and was a exit wound.

According to him the entry and exit wound are based upon the

following reasons :
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i. From the history given by the patient, the bullet had come

from front side of him in respect of the first wound as such.

ii. Further there was blackening around the first injury.

iii. Skin  edge  inverted,  abrasion  was  present  burning  and

blackening of skin was also present.

As per clinical finding he came to the conclusion that the first

wound was the entry wound.  

As  regard  the  other  wound  which  was  posterior  to  the  entry

wound with debris inside, he has mentioned the details in his reply dtd.

29/04/2007 (Exh. 2706) addressed to the Director General of Police,

CID Crime, Gandhinagar, to their letter dtd. 11/03/2007.  He has said

in  his  reply  that  there  was  debris  inside  the  wound  and  that  was

posterior to entry wound and therefore, he concluded that it was exist

wound.  On the basis of his examination of the wound he said that the

length of bullet track was 3-4 cms.  On the wound found by him on the

upper part of left arm of Aashish Pandya he prepared Injury Certificate

(Exh. 2707) of 07/02/2007.  

219. The  investigation  took  turn  and  questioned  these  three

Medical Officers by formulating the questions namely 1) Whether the

injured Aashish Pandya was wearing T-shirt at the time when the injury

was caused ?  2) Whether the injured Aashish Pandya and the person

with fire arm namely Tulsiram Prajapati were in the gun powder range ?

3)   Whether  the  injured  Aashish  Pandya  suffered  injury  was  a  self

inflicted injury ?   Dr. PW 143 Dr. Pinalben Bhojak received letter dtd.

11/04/2007 from DIG Rajnish Kumar  Ray of  CID Crime,  Gujarat  to
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which she gave Reply Exh. 2699 on 03/05/2007 as follows :

i. The entry  wound in this  case  having inverted margin and
blackening of skin in wound and tissue present.

ii. Blackening on the skin was due to gun powder
iii. Yes, target was within the range of gun powder
iv. Yes, injury was superficial
v. Yes, it is possible to produce injury of such characteristic on

the body of himself.

She  further  deposed  that  she  had  received  a  letter  dtd.

26/06/2007 from the detective Police Inspector, CID Crime, Palanpur

Unit  in  which  one  question  was  asked  by  him.   By  her  reply  dtd.

28/06/2007 (Exh. 2700) she gave the following answer :

i. I had said that the injured Shri. A. A. Pandya came to Civil
Hospital, Palanpur 12 hours after he suffered injury.  On the
basis  of  my personal  knowledge,  I  replied  that  the  wound
caused to him due to hitting of bullet and in the causing of
such wound it makes no difference whether the patient was
wearing or not wearing cloth.

She further claimed that on 16/06/2008 she received letter along

with the copy of F.S.L. report from the detective Police Inspector Mr. R.

K. Patel CID Crime, Palanpur Unit in which he raised five questions and

said that after re-examining the F.S.L. report if she wanted to change

her opinion given earlier  then she can change it.   By her reply dtd.

01/07/2008 (Exh. 2701) she answered those question as under :

i. The entry  wound in this  case  having inverted margin and
blackening of skin in wound and tissue present.

ii. Blackening on the skin was due to, may be  clotting of blood
or may be due to skin burns.

iii. FSL report shows there was no gun powder present on the
shirt and therefore I opined that target was away from gun
powder range.

iv. Yes, injury was superficial
v. Yes, particularly in this case it is not possible because target

Bar & Bench (www.barandbench.com)



                              :  312  :                 Judgment in Sessions Case Nos.      
                                                                     177/13, 178/13, 577/13, 312/14      

was away from gun powder range and therefore injury was
not self-inflicted

She  further  said  that  on  the  basis  of  the  examination  of  the

patient  she  give  her  opinion.   According to  her  on the  basis  of  the

examination report of the patient she gave her reply dtd. 03/05/2007

(Exh. 2699) and among the three opinions as stated above her opinion

given in the reply dtd. 01/07/2008 (Exh. 2701) is correct as it is based

upon her examination report and the FSL report. 

220. Thus  from the  evidence  as  discussed  above  it  is  clear  that

target  was  away  from gunpowder  range  and  the  injury  suffered  by

Aashish Pandya was superficial and the injury was not self inflicted.  

221. PW 144 Dr. Sanjay Kumar Modi was also questioned by the

Investigators and in the reply dated 01/05/2007 (Exh. 2708) he replied

that there were two injuries in upper left  shoulder region of Aashish

Pandya and wound (A) which was described in the Certificate dated

07/02/2007 had the following characteristic on clinical examination :

1)  Skin edges were inverted, abrasion was present, burning and
blackening of skin was also present and according to the clinical
finding it was entry wound.

This witness further received letter dtd. 06/10/2007 from Shri

R.K. Patel, CID, Crime alongwith a copy of FSL Report and was asked

whether he has any further opinion on the basis of the FSL Report.  In

his reply dtd. 19/10/2007 (Exh. 2709) he had said that as per page no.

7 of FSL Report, there is remote chance of self inflicted injury caused by

Aashish Pandya upon his left hand upper arm.  Thus this witness has
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also changed his opinion on the basis of the FSL Report saying that the

injury suffered by Aashish Pandya was not self inflicted injury.  

222. The Investigation Agency also questioned the Medical Officer

PW 120 Dr. Rakesh Patel on 29/04/2007 in which he was asked five

questions  which are as follows :

1. There were two injuries  in the upper  part  of  left  shoulder
region of  Shri.  Pandya – how did you conclude about the
entry wound ?

2. What  is  the  reason  of  blackening  of  skin  surrounding  the
entry wound of the fire arm bullet ?

3. If  blackening  is  present,  can  it  be  opined  that  target  was
within the range of gun powder ?

4. The entry wound and exit wound are 1cm apart, can it be
said that the injuries was superficial ?

5. If the person is right handed, is it possible to produce injury
of such characteristic on the body of himself  ?

In his reply dtd.  30/04/2007 (Exh. 2558) he answered those

five questions as under :

1. There were two injuries in upper left shoulder region of Shri.
Pandya.  I  concluded about  entry  wound by   characteristic
inverted edge of skin and blackening of the surrounded skin
by gun powder.

2. Skin  of  surrounding  of  entry  wound  of  fire  arm  bullet
blackened due to gun powder.

3. Yes, target was within the range of gun powder.
4. Entry wound and exit wound are 1 cm apart.  Yes injury was

superficial involving subcutaneous tissue and superficial part
of muscle only.

5. Yes, if the person is the right handed, it is possible to produce
injury of such characteristic on body of himself.

Again  the  Detective  Police  Inspector  CID  Crime,  Palanpur  by

letter dtd. 26/06/2007 asked him the following question.
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1. When  the  injury  to  Shri.  Pandiyan  was  caused,  he  was
wearing cloth or was without cloth and whether such injury
possible without cloth on person ?

In the reply dtd. 28/06/2007 (Exh. 2559) he has said that there

was no cloth on the part of the injury and such injury is possible, may be

a person is with  clothes or without clothes.  

Again the P.I. L.C.B. Palanpur by letter dtd. 04/03/2007 asked

him  two  questions  which  were  replied  by  him  in  the  reply  dtd.

04/03/2007 (Exh. 2560).  The questionery was connected with Aashish

Pandya.  His reply was that  such injury is  possible if  caused from a

distance of 3 to 4 feet to Aashish Pandya.  His reply to another question

was that the injury caused to Tulsi is possible from a distance of 8 – 10

feet.  

Again he received letter dtd.  08/10/2007 from P.I.  Shri.  R.  K.

Patel C.I.D. Crime Gandhinagar which was based on the F.S.L. opinion

dtd. 24/05/2007 wherein the F.S.L. expert had given negative opinion

about the presence of nitrate and tattooing on the shirt.  In his reply

dtd. 16/10/2007 (Exh. 2561) he answered that in his further opinion

after seeing the F.S.L. report, the distance could be more than 3 feet and

the firing was made from the front side.  He also changed his opinion

about the blackening on the surrounding of entry wound by saying that

it could be caused due to burning of skin edges or blood clotting.  He

also replied that he did not collect any sample and the opinion given on

30/04/2007  stating  the  blackening  in  the  injuries  described  in  the

certificate  of  preliminary  treatment  as  the  gun  powder  was  his

supposition only and on the basis there of he had given his opinion and

now the same becomes clear on the basis of the F.S.L. report.  After
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examining the F.S.L. report he replied that his earlier opinion about the

injury caused by a individual person by his right hand to his left hand

was  his  general  opinion  and  not  relating  to  PSI  Aashish  Pandya

individually.   Thus  he  also  concluded  in  the  last  based  on  the  FSL

Report  that  the  injury  suffered  by  Aashish  Pandya  was  not  a  self

inflicted injury and that the gun powder on the injury mentioned in his

preliminary treatment certificate was his supposition only.  

223. It  is  the case of prosecution that accused no. 38 Shri.  R.K.

Patel  was  the  investigation  officer  of  C.R.  No.115/06  when  the

investigation was given to the CID Crime Gandhinagar.  The allegations

against this accused is that he gave threats and applied coercion on the

medical officer and the witnesses to expect the information suited to

him.  Shortly put this accused some how attempted to collect evidence

favourable to the accused of this crime.  It be noted that neither the

medical  officer  PW-120 Dr.  Rakesh  Mofatlal  Patel  nor  the  witnesses

namely Komal Jha (PW-68), Chandan Jha (PW-69), Munnidevi Komal

Jha (PW-99), Shankarsingh Rathod (PW-100), and/or any other witness

deposed against this accused.  On other hand it we see the evidence of

PW-148 Ishwarbhai  Maganbhai  Desai,  who was DIG,  CID Crime and

supervised the investigation of  C.R.  No.115/06 has deposed that the

investigation  officer  Dy.S.P.  Shri.  R.K.  Patel  arrested  Shri.  Vipul

Agrawal, Shri. D.G. Vanzara, Shri. Dinesh MN, five police officers from

SOG Banaskantha and police guards of Rajasthan.  He further said that

charge-sheet  was  filed  by  Shri.  R.K.  Patel  on  his  instructions.   The

affidavit  Exh.2771 filed  by  him on  04/05/2008 before  the  Supreme

Court  was  prepared  after  discussing  the  facts  with  Shri.  R.K.  Patel.

There is no whisper in his evidence that there was any complaint about
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investigation conducted by Shri. R.K. Patel.  Similarly the CBI officer SP

Shri. Binay Kumar (PW-187) has said in the last paragraph of his cross

examination  on  behalf  of  accused  no.  38  that  in  the  course  of

investigation by CBI, Dy.S.P. Shri. R.K. Patel was called many times for

assistance.  This  witness  also  admits  that  he  has  not  received  any

complaint against Dy.S.P. Shri. R.K. Patel in the course of investigation.

The  Chief  Investigation  Officer  Shri.  Sandeep  Tamgadge  (PW-210)

testified  that  Shri.  R.K.  Patel  arrested  12  accused  and  he  added  8

accused including Shri. R.K. Patel.  He further deposed that Shri. R.K.

Patel  was  the  investigation  officer  of  C.R.  No.115/06  and  was

discharging  his  official  duty.   From  the  in  all  examination  of  the

material  evidence  collected  during  investigation,  in  my  considered

opinion no case is made out against accused no. 38 to say that he was

one of the conspirator.  

224. The prosecution has examined Naginbhai Barot as PW 177.  In

2007 this witness was rider of IGP crime Shrimati Gita Johari. He has

recorded statements  of  certain witness  name Sajanbhai  Odedara and

Malde  Odedara.  These  witnesses  have  not  supported  the  case  of

prosecution and therefore certain parts of their statements were sought

to be proved through this witness. In para 3 of the deposition of this

witness he states about gist of the narration made by this two witnesses

before him.  Question is contents of statements of other witness who has

not  supported  the  case  of  the  prosecution  would  never  become

substantive  evidence  only  because  police  officer  before  whom  those

statements are given states about fact of statements. 
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225. Prosecution  has  examined  Shankar  Shamalgiri  as  PW 178.

This  witness  was working as Dy.S.P.  CBI ACB Bangalore in the year

2010. He states that he had recorded statement of 20 witnesses and the

investigation carried out by him is narrated in his examination in chief

as said above contents of the statements though proved would never

become  substantive  evidence  through  investigating  officer.  Therefore

even if certain relevant part of the evidence of investigating officer is

looked  in  to  it  do  not  take  further  the  case  of  the  prosecution  as

witnesses  examined  by  prosecution  has  not  supported  the  case  and

therefore such type of witnesses whose statements are recorded by any

investigating  officer,  evidence  of  such  investigating  officer  would  be

remained  insignificant  to  an  extent  of  evidence  given  by  him  with

regard  to  such  investigating  officers  having  recorded  statements  of

witnesses who before court have not supported the case of prosecution.

Considering line of defence, defence has also alleged about statements

of witness etc. Being recorded under the direction of chief investigating

officer  Shri  Amitabh  Thakor.  Defence  has  also  alleged  that  receipt

memos, signatures on receipt memos are false and documents are also

tampered.  It  also  appears  from  the  cross  examination  that  certain

important  witnesses  namely  IPS  mess  secretary  Hyderabad,  CRPF

constable Niranjan Kumar and B. K. Reddy though important persons

are not subjected to interrogation or that as they do not support the case

of the prosecution their statements are not provided in charge sheet.

Same would be the case for Arvind Dadaji More who is examined at

P.W. No. 179 it would be relevant to note here that it emerges from the

evidence  of  this  witness  that  he  admits  about  witnesses  who  were

subjected to giving statements under section 164 CR.P.C were provided

their earlier statements for the purpose of reading the same before they
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gave their statements to Magistrate under section 164. I believe purpose

of  giving statement before  Magistrate  is  to  give an opportunity  to  a

witness to say voluntarily what he wants to say as well as whatever is

acquainted  with   to  totally  an  independent  person  namely  judicial

magistrate  uninfluenced  by  any  police/investigating  agency  to  lend

credibility and sanctity of such statement given to Judicial Magistrate.

But  giving  of  police  statement  for  reading  before  witness  gives  his

statement  to  Judicial  Magistrate  would  frustrate  the  entire  purpose

intent  of  statement  which  otherwise  one  would  like  to  give  to  the

statement  given before  Judicial  Magistrate.  Similarly  Prosecution has

examined Navinchandra R. Soni as P. W. No. 180 who also has recorded

statement of certain witnesses as witness was PI, CBI in the year 2010

and  was  member  of  a  team  of  investigator  aided  by  DIG  Mr.

Kandaswami as well as SP Amitabh Thakor. Statement recorded by this

witness of certain witnesses who were examined by prosecution have

not supported the case of the prosecution. 

226. Prosecution has examined Nayamuddin Anwarmuddin Shaikh

as PW 181. This witness is the brother of deceased Sohrabuddin.  This

witness states about Sohrabuddin being working as Truck Driver in a

transport company. This witness also states about Sohrabuddin having

called him on mobile telephone on 22.11.2005 and Sohrabuddin having

informed this witness about he along with Kausarbi been traveling in a

transport Bus on seat number 29 and 30 and would meet his friend Dr.

Prakash. This witness also states that Sohrabuddin was to return back

on  25.11.2005.  On  26.11.2005  witness  came  to  know  about  the

encounter of  Sohrabuddin in Ahmedabad. He further states about in

process of inquiry undertaken by him with ATS he came to know about
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Sohrabuddin being encountered by Rajasthan Police. This witness also

states about Kalimuddin a friend of Sohrabuddin. Kalimuddin as per the

case of prosecution is of Hyderabad and witness deposes about what

Kalimuddin said to him. Such versions are hearsay version and therefore

it cannot be treated as substantive evidence. This witness even criticise

investigation of CBI by saying “the CBI investigating officer Shri Dagar

spoiled this case.” He further elaborates in his evidence recorded in para

2 of his deposition, that establishes that very relevant part of material of

investigation namely offer of Rs. 50 lacs made by one of the accused

“discharged accused Abhay Chudasama” having met this witness, having

made  offer  of  Rs.  50  lacs  for  withdrawing  of  writ  petition  filed  in

Hon’ble Supreme Court being totally denied by witness. He even states

that this aspect of any such thing having not happened earlier being

disclosed by him in an affidavit placed before the Court by him and said

affidavit is also placed in present proceedings along with one letter at

Exh.  3241  and  3242.  If  this  aspect  is  kept  out  of  consideration  as

witness  has  totally  denied  about  offer  of  Rs.  50  lacs  than  entire

substratum  of  allegation  made  and  placed  before  Hon’ble  Supreme

Court which ultimately where directed to be investigated by CBI had not

fruitfully materialized for prosecution as witnesses are not supporting

this aspect.  Further witness categorically denies presence of  Tulsiram

along with Sohrabuddin and Kausarbi when they proceeded from Indore

to Hyderabad. This again creates a grave doubt with regard to case of

prosecution about third person with Sohrabuddin and Kausarbi being

Tulsiram. As such one other witness has said about third person being

Tulsiram (P.W. No.5 Dr.  Prakash).  Therefore another  very important

substratum  of  prosecution  case  is  miserably  shaken.  Furthermore

witness accepts about he not having stated bus number and seat number
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of Sohrabuddin and Kausarbi when they travelling from Hyderabad to

Sangali. His earlier statements more particularly when local police was

investigating.  It  would  be  pertinent  to  note  here  a  person  like

Sohrabuddin working as Truck Driver in a Transport Company giving

call to his brother for the purpose of communicating about number of

bus in which he was travelling along with the number of seats occupied

by them in the bus is totally ununderstandable more than one ground.

Firstly this facts are not stated by witness in his initially interrogation

i.e. his previous statement but when CBI took over witness states about

such facts.  Secondly if at all this aspect of number of Bus as well as seat

number if at all was communicated at the relevant point of time then

either  witness  or  any  one  from  witness  side  as  well  as  either

Sohrabuddin, Kausarbi or the third person whosoever he is if at all he

was either as Tulsiram, Kausarbi or any other would have brought to the

notice of such act as alleged by prosecution now immediately either to

Hyderabad Police, Indore Police or any other police and Lastly for what

good  reason  Sohrabuddin  after  boarding  bus  have  communicated  to

witness about number of bus and seat number occupied by them in the

bus. Be that as it may evidence of this witness does not take case of the

prosecution further. 

227. Prosecution  has  examined Gambhirsinh  B.  Padheria  as  PW

182. This witness was Dy.S.P. CI cell CID crime in the year 2007 and

was  a  member  of  the  team  who  investigated  the  case  under  the

supervision of DIG Shri Rajnish Rai. This witness states about he having

been recorded statements of number of persons as well as visited place

namely  Arham and Disha farm etc.  Relevant  aspect  would be  about

seizer of one service revolver point 38 bore belonging to accused no. 5
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N. H. Dabhi. This aspect is ably cross examine in para 3 when witness

was subjected to searching cross examination in which witness accepted

that one constable of ATS while handing over the said service revolver

said about this weapon i.e. service revolver which is article 27 belongs

to accused No. 5 N. H. Dabhi. Therefore witness states that according to

him weapon belongs to N. H. Dabhi. It being so evidence of this witness

is  based  upon  some  statement  made  about  article  27  belonging  to

accused No. 5 N. H. Dabhi. And therefore on that basis witness is trying

to testify this material aspect. But this evidence would remain in realm

of  hearsay  version.  Further  witness  also  accepts  about  he  being  not

knowing about any FSL report which would suggest that empty shell

found from the place of occurrence being fired from either article 27 or

any  other  fire  arm article  sized  under  Exh.  196.  In  para  13  of  the

evidence of this witness this aspect is further reiterated by this witness.

So far as FIR registered at C. R. No. 5/05 is concerned it is given by

accused No.7 Abdul Raheman. Now that informant is accused used such

type of FIR becomes very limited more particularly this document now

cannot be used for purpose of corroboration and as such exhibit 1803

i.e. FIR No. 5/05totally losses the significance.

228. Prosecution has examined Hayatkhan Rahimkhan Baluch as P.

W. No. 183 who was police inspector CID crime and had carried out

certain instruction of his superior i.e. Dy.S.P. Shri Padheria. Defence has

not cross examined this witness. This witness as such investigated about

person named Kalimuddin’s judicial custody in jail at Hyderabad.

229. Prosecution has examined Nirmal Sinh Raju as P. W. No. 184.

This witness in the year 2010 was Dy.S. P. CBI EOW Mumbai. Witness
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has recorded statement of certain witness history sheet of Moh. Azam as

well as Sylvester. 

230. Prosecution has examined S Venugopal as P. W. No. 185. This

witness was working as police inspector with CBI EOW, Mumbai in the

year 2011. Witness states about he having recorded certain statements

and the same being handed over to Chief investigating officer - Sandip

Tangde. Similarly the Prosecution has examined Vishwas Kumar Meena

as  P.  W.  No.  186 who states  about  he  having examined number  of

witnesses whose statements are also recorded by him. Certain witnesses

were examined by prosecution who are either declared hostile and or

have  not  stated  anything  which  would  take  the  case  of  prosecution

further.  One aspect which the witness has elaborated with regard to

certain call  detail  record of  one particular  mobile  number thereof  is

stated in the para 6 of the deposition. On examining the CDR on this

telephone number it is found that in the morning of 26.11.2005 when

this  mobile  phone  was  located  at  Narol  Circle  Cross  Road,  Sarkhej,

Ahmedabad have received one phone call from Andhra Pradesh. This

circumstance  is  further  clarified  by  saying  that  mobile  telephone

allegedly under use of accused No. 5 N. H. Dabhi. As such it does not

belong to this accused but it belongs to person name Chandresh Patel.

Hence in the totality of all these prosecution has not established that

particular telephone number which is found to be at a particular place

i.e.  Narol  Circle  Cross  Raod,  Sarkhej,  Ahmedabad,  Gujarat  was  with

accused No. 5 N. H. Dabhi as such it  belongs to some other person.

Similarly Prosecution has examined Binay Kumar as P. W. No. 187 who

has  also  examined  certain  witnesses  considering  cross  examination,

examination in chief and various circumstances referred by this witness
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nothing fruitful is emerging for prosecution.  Similarly Prosecution has

examined Om Prakash Bharusinh Sharma as P. W. No. 188 one of the

investigators  of  Shri  Padheria’s  investigating  team has  also  recorded

certain statements. But evidence of this witness as well as what witness

states about other witnesses who were examined by him do not take the

prosecution case further more particularly aspect of charge of murder of

Sohrabuddin, Kausarbi and Tulsiram as well as conspiracy hatched for

it. Similarly Prosecution has examined Ajay Shyamsunder Shukla as P.

W. No. 189. This witness was one of the investigators of FIR No. 5/05

registered  at  ATS  Ahmedabad.  He  states  about  he  having  recorded

statements relative of Sohrabuddin. On basis of investigation carried out

by  him  he  gave  his  report  to  main  investigator  of  this  period  Shri

Padheria. Similarly Prosecution has examined Jagdishchandra R. Desai

as P. W. No. 190 who on instruction of Dy.S.P. M.L.Parmar inquired

about Railway ticket and booking of it and submitted the report of the

same to Dy.S.P. M.L.Parmar.  

231. Prosecution has examined Ranchhodbhai Aadiya as P. W. No.

192. This witness was PI CID Crime in the year 2007 and was part of the

investigation  team  conducting  investigation  of  crime  number  5/05

registered at ATS, Ahmedabad. This witness said about IO of said FIR

now accused M.L.Parmar having filed abetted summary. This witness is

also  confronted  by  defence  with  signature  of  informant  below  FIR

number  5/05.  As  already  observed  above  use  of  such  FIR  when

informant is arraigned as accused is very limited. Similarly Prosecution

has examined Rajiv Chandora as P. W. No. 193. This witness was PI, CBI

in the year 2010 and was part of the team headed by chief IO Binay

Kumar  as  well  as  other  IO Sandip  Tamgadge.  Witness  has  recorded
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statement  of  various  witnesses.  Witness  has  stated  about  version  of

witnesses given by them in their police statement as witnesses examined

as investigated by witness have not supported the case of prosecution.

Witness states about collecting various documents which are either in

nature of receipt memo, seizer memo, guard general rough book, letters

etc. Relevant aspect brought out by defence is about NDPS case against

one Kundan Prajapati (nephew of Tulsiram) and Vimal being important

for  the  purpose  of  investigation  of  the  present  case  i.e.  case  of

Sohrabuddin, Kausarbi and Tulsiram. Therefore for what good or bad

reason  this  NDPS case  and the  material  of  this  NDPS case  is  either

connected and or related with the present case remains a mystery for

the reasons best known to investigators. As per the admission of this

witness it was utmost necessary to examine the material of investigation

of  NDPS case  and by  not  doing  the  same investigators  has  tried  to

suppress some very important aspect of the case. 

232. Prosecution has examined Pramod Krishnarav as  P.  W. No.

194 as well as one Shri Karna as P.W. No.195. It relates to some formal

aspect of signature on FIR registered as RC No. 4/S/2010 and 3/S/2011

which defence has not substantially disputed. 

233. Prosecution  has  examined  Bhartendra  Sharma  as  PW 196.

This witness was PI, CBI in the year 2010 and had recorded statements

of around 20 witnesses. Except defence having objected about contents

of police statements ascertain by witnesses nothing further is put to the

witness  in  cross  examination.  Except  bringing  on  record  contents  of

police statements nothing much has been stated by this witness. 
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234. Prosecution  has  thereafter  examined  Shri  Tribhuvan

Kumerbhai  Patel  as  PPW 198.  He states  that  he  was  PI  CID Crime,

Gandhinagar. He was in special team of C. R. No. ATS/5/05. He states

that on instruction of his officer he recorded statement of some of the

witnesses. He has also drawn panchnama for seizer of Qualis. Similarly

one  Shri  Narshibhai  Govindbhai  Vaghasia  PW 199  who  was  PI  CID

Crime has been examined by the prosecution to prove contents of letter

and reply written by him to medical officer. 

235. Prosecution has examined Shri Josemohan s/o K.S. Xavier as

PW 200.  He  states  that  he  was  member  of  special  team of  RC No.

4/S/2010  registered  at  CBI  Mumbai.  This  witness  in  process  of

investigation has recorded statement of witnesses. Except bringing on

record contents of police statement nothing much has been stated by

this witness. As like this witness the prosecution has also examined Shri

Surendra Depawat as PW 201 and Shri G. Kalaimani as PW 202 who are

members of special team and reiterated same as like earlier witness. 

236. Prosecution thereafter has examined Shri Vasantbhai Laljibhai

Solanki as PW 202. This witness states that he is working as a PI CID

Crime, Ahmedabad. He states that on basis of the application made to

his office as well as the Hon’ble Supreme Court by Jebunisha and her

son  Sababudding  Shaikh,  his  superior  officer  gave  him  inquiry  on

04/07/2006.  Pursuant  to  that  he  visited  Hyderabad  and  recorded

statements of various witnesses. He also visited house of Sohrabuddin

and had taken statement of his relatives. He further states that he also

took statement of Driver, Cleaner, Travel Agencies etc. to unearth the

truth. Thereafter he prepared an interim report and placed to his higher
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officer  for  perusal.  Except  bringing  on  record  contents  of  police

statements nothing much has been stated by this witness. 

237. Prosecution  thereafter  has  examined  Shri  Chauhan

Mohabbatsinh s/o Jethesinh as PW 204. He states that in 2005 he was

ASI in ATS Ahmedabad.  As he was not recapitulated the incident in

question he was declared hostile by the prosecution. However during his

cross examination nothing fruitful has come on record that helps the

prosecution. 

238. Prosecution has examined Shri Maulesh Bhanuprasad Joshi as

PW 206. This witness was PI working in Police Research Centre of CID

Crime, Gandhinagar. He states that he is one of the IO in Crime No.

5/05 of ATS, Ahmedabad. This witness has recorded certain letters from

the ATS in presence of Panchas and also recorded statement of some

witnesses. Beyond that he has not done anything. The prosecution has

not  brought  on  record  something that  influences  me to  connect  the

incident to the commission of crime. 

239. Prosecution has examined Amitabh Thakur as PW 209. This

witness was SP CBI in the year 2010. This witness was investigating RC

No.  4/S/2010  as  chief  investigating  officer.  Relevant  aspect  which

defence has successfully brought on record through cross examination is

about certain admission of witness excerpts are reproduced here under :

Para 5 of evidence :  “ it is true that dual motive was one political

and two monetary benefit.”

“  It is true that I have not found any material evidence in the

investigation  paper  showing  the  persons  who  were  political
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beneficially  there was no material before me showing that any of

the accused was monetarily benefited in the alleged killing. “

Para  6  of  evidence  :   “It  is  true  that  there  was  no  material

evidence placed before me by the team of SIT suggesting that Shri

Amit  Shah,  Shri  Vanzara,  Shri  Chudasama,  Shri  Pandiyan  and

Shri  N.M.Dinesh  were  politically  and  monetarily  benefited

persons in the alleged killing.”

Para 11 of evidence : “ It is true that Nathubha Jadeja (P.W. No.

15) and Bhailalbhai Rathod (P.W. No. 31) are the only witnesses

who stated about the alleged encounter.”

It will be worthwhile to note that both this witnesses have not

supported the case of the prosecution.  

Para 13 of evidence : “ It is true that the service revolver and two

service pistol alleged to be of accused No. 7, 8 and 9 were not

produced by them and seized from them It is true that the service

revolver and pistol were produced by ASI Fatesigh of Armery and

were collected by  Dy.S.P. Shri Padheria”.

“It is true that when the bullet is fired it has imprint of the lead of

fire. It is true that the imprint of the lead of the fire is specular

with regard to individual fire arm and it can be ascertain from the

forensic  laboratory.  It  is  true that when the bullet  is  fired the

anticatrige gets distinct peculiar mark of firing and this can be

established by the ballistic expert.  It is true that the identity of

the weapon can be ascertained either  by lead of  fire  bullet  or

empties on comparison with the seized weapon. “

“It is true that one bullet was found in the body of Sohrabuddin

and sent for FSL”

“It is true that in the investigation it did not reveal that the eight
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injuries found on the body of Sohrabuddin were caused by the

bullet fired from the weapon produced by Rajasthan Police.”

Para 16 of evidence :  “I have not investigated about the third

person”

Para 17 of evidence :  “It is true that I did not find any material

against accused No. 7, 8 and 9 of their involvement in alleged

abduction  and  illegal  detention  of  Sohrabuddin,  Kausarbi  and

Tulsiram.”

 (A) From the above referred excerpts of evidence of P.W. No.

209  as  well  as  from  the  entire  deposition  one  relevant

aspects which very clearly emerging for my consideration

about in the entire case so far as witnesses to the act of

alleged  encounter  is  concern  they  are  two  in  number

namely Nathubhai Jadeja – P.W. No. 15 and Bhailal Rathod

– P.W. No. 31 as already discussed above they have not

supported the case of the prosecution and therefore so far

as alleged act of encounter is concerned has lost the limb of

witnesses  having  witness  of  that  act  being  committed

before them and therefore now what is left for this court’s

consideration is circumstances. 

 (B) it also appears from the evidence of witness though accused

No. 7, 8 and 9 are alleged to have used fire arms but aspect

of these fire arms even though service fire arms were as

such were with them is not established. Merely speaking

from record and from the statement of ASI Fatesih who is

not examined. It will not be possible for this court to finally

conclude against these accused that they were allotted this

fire arms and were also present at the place of incident and
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also that they used the fire arms. 

 (c) from the scientific evidence namely ballistic expert it is not

established  that  fire  arms  shown  to  have  been  used  by

accused No. 7, 8 and 9 were actually used by them or that

even those fire arm was ever used because on the basis of

opinion of ballistic expert using of fire arm can be tested

with the empties available from the place of occurrence or

even bullet found from the dead body of Sohrabuddin. one

possible distinction of  coming to conclusion is  in finding

imprint etc. on bullet. No such scientific conclusion is given

in ballistic opinion. As a matter of fact it says about more

particularly  in  FSL  report  Exh.  2837  that  empty  shells

which  were  collected  from  the  place  of  incident  were

matched with the revolver  0.32’.  These further  rules  out

using of fire arms alleged to have used by accused No. 7, 8

and 9.

(D) if  on  the  basis  of  evidence  of  this  witness  case  is  fully

disbelieved against accused No. 7, 8 and 9 then entire case

of prosecution raises grave doubt and a case of suppressing

of origin of incident is certainly created which will not only

benefit certain benefited accused namely accused No. 7, 8

and  9  out  of  evidence  of  this  witness  but  credibility  of

entire  prosecution  case  needs  to  be  doubted  leading  to

doubting  involvement  to  other  accused  as  well.

Furthermore  witness  also  emphasises  and  asserts  about

accused  persons  discharging  their  official  duty  and  also

under instruction of their superior officers.
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240. Prosecution has examined Sandip M. Tamgadge as P.W. No.

210. This witness was chief IO of RC No. 4/S/210 and RC No. 3/S/211.

This  witness  has  filed  supplementary  charge  sheets.  Witness  cross

examined at length. Witness has admitted about no one from Gujarat

and Rajasthan Police visited place of residence of Tulsiram at Bhilwara

prior to Tulsiram’s arrest. In para 5 of the deposition defence has cross

examined witness  with  regard to  three  discharged accused so  far  as

report  under  section  173  of  code  of  Cr.  P.C  is  concerned  it  never

includes statements of accused recorded by investigators/police officers

i.e.  CBI  and  police  officers  of  this  case.  And  therefore  questioning

witness on this call is ununderstable and vague. I am observing this as

there  was  application  given  by  accused  No.  7  for  production  of

statements  of  this  discharged  accused  persons  as  there  is  total

prohibition of  such production as well  using of  such statements said

application is rejected. Witness to substantiate criminal politician nexus

referred  in  charge  sheet  summary  had  said  about  involvement  of

Sohrabuddin, Tulsiram and Moh. Azam in the case of firing which took

place in the office of popular builder. Witness on basis of investigation

material  states  about  certain  discharge  accused  being  principal

conspirator.   I  am constrained  to  observed here  that  on  what  basis

witness in his cross examination has referred to this aspect which he did

not  whisper  in  examination  in  chief  and  what  was  the  reason  for

defence  to  put  this  aspect  to  the  witness.  Be  that  as  it  may  as

prosecution has unable to link case of popular builder office firing case

with  incident  of  Sohrabuddin  and  Kausarbi  and  thereafter  Tulsiram

ascension  in  cross  examination  by  witness  about  criminal  politician

nexus remains irrelevant, insignificant and ununderstable.  Witness in

the cross examination by accused No. 25 has accepted that report of
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forensic science laboratory does not disclose that Tulsiram died because

of two shots injuries and he also accepts that there was no material in

the investigation to say that accused Ashish Pandya planted a county

made pistol (Tamancha) with Tulsiram on spot. Witness in the summary

of charge sheet had relied upon first opinion of Dr. Mrs. Pinalben Bhojak

and had remained oblivious to the second report of Dr. Mrs. Pinalben

Bhojak but witness admitted that second report of Dr. Bhojak was not

seen  by  him earlier  at  the  time  of  preparing narration of  summary.

Relevance of second report of Dr. Bhojak is very important as it says

that injury suffered by accused No. 25 Pandya cannot be said to be self-

inflicted. Had this report properly looked by witness completion of the

prosecution case would have changed. But for reason best known to

witness he clearly says that he prepared summary of charge sheet only

on the basis of first report of Dr. Bhojak and at that time it appears that

he himself discarded the second report of Dr. Bhojak. May be second

report of Dr. Bhojak was not suitable to the case of investigator/witness.

This  aspect  exposes witness  to an extent of  his  interest  in preparing

suitable  summary of  charge sheet and ignoring very relevant part  of

investigation which was with him namely second report of Dr. Bhojak.

Witness also clearly accepts that he had not included report of custodial

death of an inquiry conducted by District Magistrate Shri Shukla. This

omission  is  not  explained  by  witness.   Witness  further  accepts  that

mobile phone and SIM card of accused Pandya was not sized from him. 

241. Prosecution  has  closed the  evidence  after  examining above

referred  witnesses.  Thereafter  accused  persons  were  subjected  to

statement under section 313 of Code of Criminal Procedure. Some of

the  accused  have  given  certain  explanation  to  the  circumstances
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emerging against them.  Mostly explanation is as per the line of their

cross  examination.  During  recording  of  some  statements  accused

persons were asked to whether they intent to give their evidence on

oath  to  which  they  refused  and  none  of  the  accused  has  lead  any

evidence  in  defence.  On conclusion  of  recording  of  statement  under

section 313 of the code prosecution as well as defence had advanced

their arguments.

242. The court has heard both the sides at length and sufficient

opportunity have been given to both the side to put their case at length.

I have discussed the evidence of almost all  the witnesses as referred

herein above and while discussing I have also tried to appreciate the

evidence  given  by  those  witnesses.  But  I  would  like  to  discuss  little

further by saying that so far as two most important witness namely PW

No. 15 Nathubha and PW No. 31 Bhailal who are witness to incident

which took place at Vishala Circle, Sarkhej has not supported the case of

prosecution. Cross examination conducted by prosecution of  this two

witnesses do not bring anything to substantiate the credibility of these

two hostile witness and therefore I have no hesitation to conclude that

as  this  two  witnesses  are  hostile  case  now  is  only  based  on

circumstances. It being so prosecution is now burden with proving every

link  and  circumstance  leaving  no  doubt  about  involvement  of  an

accused in any of the link forming change of circumstance. Considering

this aspect if I further appreciate in addition to what I appreciated for

each  witness  as  referred  above  I  would  say  that  so  far  as  medical

evidence is concerned there is no doubt to come to the conclusion that

Sohrabuddin and Tulsiram succumbed to fire arm injuries. At the same

time considering evidence of ballistic opinion along with other evidence
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prosecution  has  unable  to  firstly  established that  fire  arm seized  by

prosecution  were  actually  used  by  accused  persons  as  there  is  no

evidence to link seized fire arms being used by accused persons for the

purpose of  firing of Sohrabuddin.  As a matter of fact the cartridges

alleged to be seized from accused no. 7, 8 and 9 in C.R. No.5/05 were

not examined by the ballastic expert to match the same with the service

pistol and revolver collected by Dy.S.P. Shri. Padheria from the Arms

and  Ammunition  Section  of  Reserve  Police  Udaipur,  alleged  to  be

allotted the accused no. 7, 8 and 9.  Therefore, there is also failure of

investigation so as to establish empties recovered from scene of offence

with concerned fire arms as well as imprint on empties etc. as narrated

by witness and discussed herein above so as to establish that particular

fire  arm was  used  for  particular  fire  arm injury  as  well  as  empties

recovered from scene of occurrence. It is also pertinent to note here that

one of the accused i.e. accused No. 25 had fire arm injury on his person

to establish that encounter was fake it was alleged that it was a self-

inflicting  injury  but  medical  evidence  more  particularly  Dr.  Bhojak

clearly establishes that fire arm injury of accused No. 25 was not self-

inflicting that itself is sufficient to discard the case of prosecution so far

as fake encounter of Tulsiram is concerned. 

243. If one looks to material of investigation carried out by local

police which implicates Gujarat  and Rajasthan Police and purpose of

implicating police of both states was to allege that encounters were fake

but somehow element of police politician nexus was brought by certain

witness by placing certain facts about influencing witnesses by tempting

them and by offering huge amount of Rs. 50 lacs also by alleging that

third person in the bus travelling with Sohrabuddin and Kausarbi was
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Tulsiram  also  alleging  that  politician  were  interested  in  murdering

Sohrabuddin as he was extorting money from marble lobby of Rajasthan

and  Tulsiram  was  murdered  as  he  was  witness  to  abduction  of

Sohrabuddin and Kausarbi. On the basis of improved version of almost

all witnesses who in their earlier had not said anything about politician

and political nexus but somehow after year they come out with such

nexus  theory.  And  they  also  came out  with  further  theory  that  this

incident  of  Sohrabuddin,  Kauarbi  and  Tulsiram  having  taken  place

pursuant  to  incident  of  firing  at  the  office  of  popular  builder  at

Ahmedabad.  I have no hesitation to conclude that the evidence which

has been laid and adduced and as discussed and appreciated vividly

prosecution has though tried but has failed to prove any such politician

police  nexus  as  allegation  of  influencing  witness  for  withdrawing

petition filed before Hon’ble Supreme court by offering Rs. 50 lacs is not

only  proved  by  prosecution  but  there  appears  to  be  conflicting  and

contradictory version about it. Further there is no material much less

anything to whisper even about proving even prima facie element of

extortion  from  marble  lobby  of  Rajasthan  by  politicians  who  were

initially arraigned as accused by CBI investigators. I also do not find any

connection with popular builder office firing case with the present case

of  Sohrabuddin,  Kausarbi  and Tulsiram.  prosecution had vehemently

argued about larger conspiracy by connecting the case of Tulsiram with

the case of Sohrabuddin and Kausarbi as Tulsiram was witness to case

of Sohrabuddin and Kausarbi but certain witness more particularly PW

No.  181  had  denied  the  aspect  of  third  person  being  Tulsiram and

according  to  him  third  person  was  Kalimuddin.  Further  certain

witnesses on whom heavy reliance has been placed by prosecution their

evidence scrutinized minutely is fully based on their hearsay evidence
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which  is  of  no  use.  Therefore  the  exercise  undertaken  by  CBI

investigators  and  CID  Crime  and  the  evidence  as  adduced  by

prosecution and even the investigator themselves if look in its totality do

not either prove nor even prima facie established such nexus.  

244. Let me now examine the material to find out whether the 21

accused  persons  who  are  police  officials  can  claim  acquittal  on  the

ground of want of sanction as envisaged by Section 197 of the Code of

Criminal Procedure.  It has come in the evidence in paragraph No.6 of

the Chief Investigation Officer Shri. Amitabh Thakur (PW-209) that  the

21 accused facing trial  were in police department and were working

under the supervision of their senior officers.  He further testified that

all these 21 accused were acting on the instructions of their superiors

and following the instruction of their superiors.  He further said that the

superior  officers  of  these  21  accused  were  discharging  their  official

duties  at  the relevant  time and many of  those officers  were  charge-

sheeted by him.  He further said that the superior officers were Shri.

D.G. Vanzara, DIG ATS, Shri.  R.K. Pandiyan, SP ATS and Shri.  M.N.

Dinesh, SP Rajasthan.  All these superior officers had protection of law

at  the  relevant  time.   He also  said  that  all  the  act  and deed of  21

accused were not contrary to mandate and dictate of their superior at

the material time.  All these 21 accused had protection of law at the

relevant time.  He also said that none of the 22 accused had motive to

kill Sohrabuddin.  He further said that as per para 2 to 22 of charge-

sheet  Exh.1  some  of  the  accused  were  politically  and  monetarily

beneficiaries other than these 22 accused facing trial.  He then said that

Shri. Amit Shah, Shri. Vanzara, Shri. Chudasama, Shri. Pandiyan and

Shri. M.N. Dinesh were politically and monetarily benefited persons in
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the  alleged  killing.   He  has  said  that  he  has  neither  tampered  nor

destroyed  the  evidence  of  political  and  monetary  benefit  collected

against  these  five  persons.   He  has  not  suppressed  the  evidence  of

political  and  monetary  benefit  collected  during  investigation.   He

remained unable to point out specific evidence of political and monetary

benefit  to these five persons.   He admits that there was no material

evidence placed before him by the team of SIT suggesting that these five

persons were politically and monetarily benefited persons in the alleged

killing.   Similarly  the  Chief  Investigation  Officer  Shri.  Sandeep

Tamgadge  admitted  in  his  cross  examination  that  Tulsiram was  not

escorted by accused no.  7  on the day when he escaped from police

custody.   He  further  deposed  that  the  production  of  Tulsiram  at

Ahmedabad Court was as per Courts order.  He also said that all the

escorting members were on official duty and they were complying the

orders of their superiors.  The act and deed of the escorting members

was not contrary to the orders of  the superiors in discharge of  their

duty.  The escorting members had the protection of law during their

escorting  to  the  prisoner  to  Court  and to  reach  him to  Central  Jail

Udaipur.  He further admit that accused no. 7 had not arranged the

escort and was not in contact with the escorting party of Tulsiram.  The

accused no. 7 had not given any instruction to the escorting party of

Tulsiram.  

245. It is not in dispute that the 21 accused, except accused no. 19

Shri. Jeerawala, are public servants not removable from their office save

by or with the sanction of the Government. Procedure for prosecuting a

public  servant  for  offences  under  Indian  Penal  Code,  is  specifically

provided for under Section 197 of Code of Criminal Procedure.  Section
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197(1) specifically provides that “When any person who is  or was a

Judge or Magistrate or a public servant not removable from his office

save  by  or  with  the  sanction  of  the  Government  is  accused  of  any

offence  alleged  to  have  been  committed  by  him  while  acting  or

purporting to act in the discharge of his official duty, no court shall take

cognizance of such offence except with the previous sanction  (a) in the

case of a person who is employed or, as the case may be, was at the

time of commission of the alleged offence employed, in connection with

the affairs of the Union, of the Central Government; (b) in the case of a

person who is  employed or,  as the case may be, was at the time of

commission of the alleged offence employed, in connection   with   the

affairs   of   a State, of the State Government.” 

246. In as much as the word 'shall' has been used in Section 197 of

the Code of Criminal Procedure, it  goes without saying that sanction

from the Competent Authority of the public servant is a sinequanon and

a  condition  precedent  for  prosecuting  a  public  servant    and

accordingly   sanction   in   this   regard   is   absolutely mandatory in

nature.   It hardly needs to be mentioned that an official act or official

duty means an act or duty done by an officer in his official capacity.

The official act can be performed in the discharge of official duty as well

as in dereliction of it.  Therefore, the court is supposed to focus on the

'act' of the public servant.  If the 'act' is related to the performance of the

official duties of the accused   public   servant,   then   sanction   for   his

prosecution   is necessary.   For getting protection of Section 197 of the

Code  of  Criminal  Procedure,  the  offence  alleged  to  have  been

committed by the accused public servant must have something to do

with  the  discharge  of  official  duty.    In  other  words,  if  allegations
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against  the  accused public  servant  sought  to  be  proved against  him

relates to acts done or purporting to be done by him in the execution of 

his   duty,   then   bar   of   Section   197   of   the   Code   of   Criminal

Procedure applies at the threshold itself. If offence is committed within

the scope of official duty, then sanction is must.  Similarly, if the offence

is within the scope of the official duty but in excess of it, then also the

protection  of  sanction  under  Section  197  of  the  Code  of  Criminal

Procedure can be claimed by a public servant.  It is well settled that if

the  act  is  done  under  the  colour  of  office,  in  purported  exercise  of

official duty, then also for prosecuting the public servant, sanction is

must.  If the act has been found to have been   committed  by the  public

servant  in  discharge of his duty, then such act is to be given liberal and

wide construction, so far as its   official   nature   is   concerned. In the

matter of  D.T. Virupakshappa vs. C.Subhash 22 , the Honourable

Supreme Court (2015) 12 SCC 231 has held thus in paragraph 32 of its

judgment : 

“32 The true test as to whether a public servant was
acting or purporting to act in discharge of his duties
would be whether the act complained of was directly
connected with his official duties or   it   was   done
in   the   discharge   of   his   official duties or it was
so integrally connected with or attached to his office
as to be inseparable from it (K. Satwant Singh). The
protection given under Section 197 of the Code has
certain limits and is available only when the alleged
act  done  by  the  public  servant  is  reasonably
connected with the discharge of his official duty and
is not merely a cloak for doing the objectionable act.
If in doing his official duty, he acted in excess of his
duty, but there is a reasonable connection between
the act and the performance of the official duty, the
excess will not be a sufficient ground to deprive the
public   servant   of   the   protection   (Ganesh
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Chandra Jew). If the above tests are applied to the
facts  of  the  present  case,  the  police  must  get
protection  given  under  Section  197  of  the  Code
because  the  acts  complained  of  are  so  integrally
connected with or attached to their office as to be
inseparable from it. It is not possible for us to come
to a conclusion that  the protection  granted  under
Section  197 of   the  Code  is  used  by  the police
personnel  in  this  case  as  a  cloak  for  killing  the
deceased in cold blood. (Emphasis supplied) In our
view, the above guidelines squarely apply in the case
of  the  appellant  herein.  Going  by  the  factual
matrix,    it    is    evident    that    the    whole
allegation is on police excess in connection with the
investigation   of    a   criminal    case.  The said
offensive conduct is  reasonably connected with the
performance   of   the   official   duty   of   the
appellant.   Therefore,   the   learned   Magistrate
could   not   have   taken   cognizance   of   the   case
without   the   previous   sanction   of   the   State
Government.  The  High  Court  missed  this  crucial
point in the impugned order.” 

247. It  is  equally  well  settled  that,  at  the  stage  of  examination

whether  sanction  is  necessary,  the  accused  can  produce  documents

which  can  be  admitted  into  evidence  without  formal  proof  for  the

limited  consideration  of  necessity  of  sanction.   In  the  matter  of

Devinder Singh & Others vs. State of Punjab Through CBI (supra)

after considering its earlier verdicts, the Honourable Supreme Court has

held thus in paragraph 39 : 

“I.  Protection  of  sanction  is  an  assurance  to  an
honest and sincere officer to perform his public duty
honestly   and   to  the   best   of   his   ability to
further public duty. However, authority cannot be
camouflaged to commit crime. 
II. Once   act   or   omission   has   been   found   to
have   been committed   by   public   servant   in
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discharging his  duty it  must  be given liberal  and
wide  construction  so  far  as  its  official  nature  is
concerned.   Public   servant   is   not   entitled   to
indulge   in   criminal activities.   To   that   extent
Section   197   Cr.P.C.   has   to   be construed
narrowly and in a restricted manner.
III. Even in facts of a case when public servant has
exceeded  in  his  duty,  if  there  is  reasonable
connection it will not deprive him of protection 
under   Section   197   Cr.P.C.   There   cannot   be
a universal   rule   to   determine   whether   there
is reasonable   nexus   between   the   act   done
and official duty nor it is possible to lay down such
rule. 
IV. In   case   the   assault   made   is   intrinsically
connected   with   or related   to   performance   of
official  duties  sanction  would  be  necessary  under
Section   197   Cr.P.C.,   but   such   relation   to
duty should not be pretended or fanciful claim. The
offence    must    be    directly    and reasonably
connected with official duty to require sanction. It is
no part of official duty to commit offence. In case
offence   was   incomplete without   proving, the
official   act,   ordinarily   the   provisions   of
Section 197 Cr.P.C. would apply.
V.  In  case   sanction   is  necessary  it   has  to  be
decided    by    Competent    Authority    and
sanction  has  to  be  issued  on  the  basis  of  sound
objective  assessment.  The  court  is  not  to  be  a
sanctioning authority. 
VI.  Ordinarily, question of sanction should be dealt
with at the stage of taking cognizance, but if  the
cognizance  is taken  erroneously and  the 
same   comes   to   the   notice   of   Court   at   a
later  stage,    finding    to    that    effect    is
permissible   and such   a   plea   can   be   taken
first   time   before appellate Court. It may arise at
inception  itself.  There  is  no  requirement  that
accused must wait till charges are framed. 
VII.  Question of sanction can be raised at the time
of framing of charge and it can be decided prima
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facie on the basis of accusation. It is open 
to decide it afresh in light of evidence adduced after
conclusion of trial or at other appropriate stage. 
VIII.  Question of sanction may arise at any stage of
proceedings. On a police or judicial inquiry or in
course   of   evidence   during   trial.   Whether
sanction   is   necessary   or   not   may   have   to
be determined   from   stage   to   stage   and
material brought on record depending upon facts of
each case. Question of sanction can be considered at
any   stage   of   the   proceedings.   Necessity   for
sanction   may  reveal  itself  in  the  course  of  the
progress   of   the   case   and   it   would   be   open
to accused to place material  during the course of
trial for showing what his duty was. Accused has
the right to lead evidence in support of his case on
merits. 
IX.  In   some   case   it   may   not   be   possible
to decide   the   question   effectively   and   finally
without   giving   opportunity   to   the   defence   to
adduce evidence. Question of good faith or bad faith
may be decided on conclusion of trial.” 

248. The  Learned  Prosecutor  Shri  B.P.  Raju,  placed  reliance  on

judgment  in  the  matter  of   Om Prakash  and  Others,  reported  in

2012(12)SCC 72, for contending that facts of the instant case do not

warrant obtaining sanction for prosecuting the accused.   Facts of the

case  of  Om Prakash and Others  (supra)  need to  be  noted.   In  that

matter,  Kailashpati  Singh – father  of  deceased Amit  Pratap Singh @

Munna  Singh  filed  a  complaint  in  the  court  of  the  Chief  Judicial

Magistrate, Jamshedpur, against Police Officers namely, Rajiv   Rajan

Singh    Deputy   Superintendent   of   Police,   Pradeep Kumar   and

Om   Prakash   –  both   SubInspectors,   Shyam   Bihari Singh and

Bharat Shukla – both Constables, by alleging that Amit Pratap   Singh

@   Munna   Singh   was   killed   by   them   in   a   fake encounter.
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The accused therein invoked powers of the High Court under Section

482 of the Code of Criminal Procedure for quashing the proceedings.

However, the High Court refused to grant relief and that is how the

accused  therein  approached  the  Honourable  Supreme  Court.    By

exercising  powers  under  Section  482  of  the  Code   of   Criminal

Procedure, the  Honourable  Supreme  Court   in the matter of  Om

Prakash and Others (supra)  was pleased to quash   the   Complaint

Case   bearing   no.731   of   2004   filed   by complainant   Kailashpati

Singh.     The   Honourable   Apex   Court noted the version of accused

police personnel which was to the effect that one Jeevan Prasad Naredi

– a dealer in scrap lodged the FIR to the effect that some miscreants

came to his  house riding on a motorcycle  and armed with firearms.

They fired at his office situated in his house and ran away.   This was

done to threaten him   and   to   force   him   to   yield   to   their

ransom   demand. The Honourable Supreme Court further noted that it

is the case of the police   personnel,   as   disclosed   in   the   FIR

lodged   by   Deputy Superintendent   of   Police   Rajiv   Ranjan   Singh

(accused),   that having received information about this incident the

police set out to   arrest   the   accused. They traced them and asked

them to surrender.   However, instead of surrendering, they fired at the

police.  The police had to retaliate to save themselves and in that four

criminals were killed.  The rest   escaped.  The son of the complainant

was  one  of  those,  who  were  killed.  The  Honourable  Apex  Court,

considering the version of the accused police personnel, came   to   the

conclusion that accused police officers were acting in performance   of

their   duties   and   are   entitled   to protection   given   under   Section

197   of   the   Code   of   Criminal Procedure.   It   is   observed   that  it

is  not   even   necessary   for   the accused to wait till the charges are
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framed  to  raise  the  plea  of  sanction.    Following  are  the  material

observations   of   the Honourable   Supreme   Court   in   the   matter

of  Om   Prakash and Others  (supra) : 

“42 . It is not the duty of the police officers to   kill
the   accused   merely   because   he   is   a dreaded
criminal. Undoubtedly, the police have to arrest the
accused and put them up for trial. This   court   has
repeatedly    admonished    trigger  happy  police
personnel,  who  liquidate  criminals  and  project  the
incident as an encounter. Such killings   must   be
deprecated.   They   are   not recognized   as   legal
by   our   criminal   justice administration   system.
They   amount   to   State sponsored   terrorism.
But,   one   cannot   be oblivious of the fact that there
are cases where the   police,  who  are  performing
their  duty, are attacked   and   killed.   There   is   a
rise   in   such incidents   and   judicial   notice   must
be   taken   of this fact. In such circumstances, while
the police have   to   do   their   legal   duty   of
arresting   the criminals, they have also to protect
themselves. The requirement of sanction to prosecute
affords  protection  to  the  policemen,  who  are
sometimes  required  to  take  drastic  action  against
criminals to protect life and property of the people
and to protect   themselves   against   attack.   Unless
unimpeachable evidence is on record to establish that
their action is indefensible, mala fide  and vindictive,
they    cannot    be    subjected    to  prosecution.
Sanction must be a precondition to their prosecution.
It  affords  necessary  protection  to  such  police
personnel. Plea regarding sanction can be raised at
the inception.” 
“43 . In our considered opinion, in view of the facts
which we have  discussed  hereinabove,  no inference
can be drawn in this case that the police action is
indefensible or vindictive or that the police were not
acting in discharge of their official duty.......” 
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249 . In the case in hand also,  the twenty one accused were acting

in discharge of his official duty and the alleged offence was committed

while acting or purporting to act in discharge of their official duty by the

twenty  one  accused.   The  cognizance  of  the  offence  alleged against

him  cannot  be  taken  except  with  the  previous  sanction  of  the

Appropriate Authority. 

250 . The   provisions   of   Section   197(1)   being   mandatory

requires  no  further  elaboration.  In  the  matter  of  State  of  H.P.  vs.

M.P.Gupta, reported in (2004)2 SCC 349,  the Honourable Supreme

Court has observed thus : 

“The mandatory character of protection afforded to
a   public   servant   is   brought   out   by   the
expression,   “no   court   shall   take   cognizance
of such offence except with the previous sanction”. 
Use   of   the   words   “no”   and   “shall”   make
it abundantly clear that the bar on the exercise of
power   of   the   court   to   take   cognizance   of
any offence,    without    being   supported   by
prior sanction   from   the   Competent   Authority
concerned   is   absolute   and   complete.   The
very cognizance   is    barred.    That   is,    the
complaint 23 (2004) 2 SCC 349 cannot   be   taken
notice    of.    The    word “cognizance”    means
“jurisdiction”   or   “the exercise   of   jurisdiction”
or   “power   to   try   and determine   causes”.     In
common   parlance,   it means   taking   notice   of.
A    court,    therefore,    is  precluded    from
entertaining   a   complaint   or taking notice of it
or  exercising  jurisdiction  if  it  is  in  respect  of  a
public servant who is accused of an offence alleged
to have committed during discharge of his official
duty, in the absence of the prior sanction from the
Competent Authority concerned.” 
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251 . It   is   well   settled   that   sanction   lifts   the   bar   for

prosecution.    The  grant  of  sanction  is  not  an  idle  formality  or  an

acrimonious   exercise   but   a   solemn   and   sacrosanct   act   which

affords   protection   to   government   servants   against   frivolous

prosecutions.    Sanction  is  a  weapon  to  ensure  discouragement  of

frivolous   and   vexatious   prosecution   and   is   a   safeguard   for

the innocent but not a shield for the guilty. 

252 . In the matter of  R.S.Nayak V/s A.R.Antulay 1984 (2) SCC

(Cri) 172 it was observed   by the Honourable Supreme Court that the

authority alone would be competent to judge whether on facts alleged,

there  has  been  a  misuse  of  office  held  by  the  public  servant.   The

Competent  Authority  alone  would  know  the  nature  and  functions

discharged by the public servant holding office and whether the same

have been abused or misused.   The prosecution would not be   the

authority   to   come   to   a   conclusion   whether   the   public servant

has abused his office.    The legislative mandate engrafted in Section

197(1) of the Code of Criminal Procedure debars courts from   taking

cognizance   of   an   offence   except   with   a   previous sanction from

the  Competent  Authority  concerned.   In  case  where  the    acts

complained   are   alleged   to   have   been   committed   by   a public

servant  in  discharge  of  his  official  duty  or  purporting  to  be  in  the

discharge of his official duty, such public servant cannot be prosecuted

for the acts done in exercise of his powers as pubic servant   without

the   sanction   from   his   Competent   Authority. Hence,   Section

197(1)   of   Code   of   Criminal   Procedure   imposes prohibition on

courts  in  taking  cognizance  of  the  offence  alleged  against    public

servants   that   has   got   close   connection   with   the official
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discharge   of    his    duty   without   the   sanction   from   the

Competent Authority concerned. 

253. The alleged charges on the face of record demonstrate that

they   have   strong   nexus   with   the   official discharge of duties by

the twenty one accused or that there is a reasonable   nexus   between

the   offence     alleged   to   have   been committed by them and the

routine discharge of his official duties. Even according to the case of

prosecution,  the  official  character  of  the  accused  gave  him  an

opportunity for commission of   alleged   crime,   when   they were

actually    engaged   in    the  performance    of    official    duties.

Therefore,   the   sanction   of   the Competent Authority before taking

cognizance  of  alleged  offences  is  a  must.  In  the  case  of  State  of

Maharashtra  V/s  Dr.Budhikota  Subbarao 1993  (2)  SCC  567,  the

Honourable Supreme Court has held that when an   act   alleged   to   be

constituting   an   offence   is   directly   and reasonably connected with

the official discharge of the duties by a public servant, in such case the

prosecution cannot be proceeded with, without the sanction from the

Competent Authority under Section   197   of   the   Code   of   Criminal

Procedure.   In   the   case of P.K.Pradhan   vs.   State   of   Sikkim,

reported in (2001)6 SCC 704,  the   Honourable   Supreme Court has

held that when the act complained as an offence is done in   discharge

of   official   duties   and   when   there   is   a   reasonable connection

between such act and the official duties, then in such event, the criminal

prosecution  cannot  be  set  in  motion  without  the  sanction  from  the

Competent Authority of such public servant. In the case of  S.K.Zusthi

and another vs. Bimal Debnath and another, reported in (2004)8

SCC  31,  the  Honourable  Supreme  Court  has  held  that  once  it  is
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established that the act alleged was done by the public servant 

while discharging his duties, in such event, “the scope of such act being

official”  should  be  construed  in  wider  perspective  to  advance    the

object   and   purport of  “prior sanction”  as contemplated   under

Section   197(1).  As   per   the   ratio   of   the judgment delivered by

the Honourable Supreme Court in the case of  State   of   Karnataka

V/s   Nagarajaswamy 2005 (8) SCC 370,   grant   of   proper sanction

by a  Competent Authority is a sinequanon for taking cognizance   of

an   offence   against   a   public   servant.     The Honourable   Supreme

Court   has   also   gone   to   the   extent   of reinforcing   the   fact

that   “the   statutory   requirement   of   prior sanction by a Competent

Authority can arise at any stage of the prosecution   and   as   such

there   is   no   prescribed   time   limit   for putting forth the said plea of

defence by any public servant”. 

254. Public   servants   who   discharge   their   duties   in   the

routine   course   of   their   office   need   to   be   protected   so   that

the administrative/executive wheel can run smoothly. It was with the

view  to  extend  protection  to  public  servants  against  unwarranted

prosecution,   Section   197   was   incorporated   under   the   Code   of 

Criminal  Procedure.    In  other  words,  Section  197  of  the  Code  of

Criminal   Procedure   has   made   it   amply   clear   that   whenever   a

public servant is to be prosecuted, prior sanction must be obtained by

the    prosecuting    agency    from    the    sanctioning/Competent

Authority.  In the case of   R.R.Chari V/s State of Uttarpradesh AIR

1962 SC 1573, the Honourable Supreme Court has observed that it is

clear that the first part of Section 197(1) provides a special protection,

inter alia to public servants who are not removable from their offices
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save   by   or   with   the   sanction   of   the   State   Government   or

the Central   Government   where   they   are   charged   with   having

committed   offences   while   acting   or   purporting   to   act   in   the

discharge   of   their   official   duties   and   the   form   which   this

protection   has   taken   is   that   before   a   criminal   court   can   take

cognizance  of  any  offence  alleged  to  have  been  committed  by  such

public  servants,  a  sanction  should  have  been  accorded  to  the  said

prosecution  by  the  appropriate  authorities.    In  other  words,  the

appropriate authorities must be satisfied that there is a prima facie case

for starting the prosecution and this prima facie satisfaction has been

interposed as  a  safeguard  before  the  actual  prosecution  commences.

The object  of  Section 197(1)  clearly  is  to  save  public  servants  from

frivolous prosecution.  

255. In the case of  Arulswamy V/s State of Madras AIR 1967 SC

776, the Honourable Supreme Court has specifically held that   when

the offence   alleged   is   directly   connected   with   the   official   duty

and falls within the scope of official duties assigned, in such a case the

prosecution can be launched only after obtaining permission from the

Competent   Authority   concerned.     For   getting   protection   of

Section   197   of   the   Code   of   Criminal   Procedure,   the   offence

alleged to  have been committed must have something to do or must

be   related   in   some   manner   with   the   discharge   of   official

duty.  No question of sanction can arise under Section 197 of the 

Code   of  Criminal Procedure  unless the  act  complained of  is  an

offence.  The only point which needs determination is whether it was

committed   in   the   discharge   of   official   duty.     The   exercise

which needs to be undertaken is to find out whether the act and the
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official   duty   are   so   interrelated   that   one   can   assume

reasonably that it was done by the accused in the performance of the

official duty.   If finding on this aspect is in affirmative, then even if the

act  exceeds  the  need  and  requirement  of  the  situation,  sanction  as

envisaged under Section 197 of the Code of Criminal Procedure   is

necessary   for   taking   cognizance   of   the   alleged offence. 

256. In   the   case   of  Matajog   Dubey   V/s   H.C.Bhari,

reported in AIR 1956 SC 44,   the Honourable   Supreme   Court   has

held   that   when   the   offence alleged is related to the discharge of the

official duty of the public servant   concerned   and   when   there   is

reasonable    connection    as  between  the  offence  alleged  and  the

discharge of official duty, in such event sanction for prosecution should

be obtained from the Competent   Authority   of   the   accused   before

even   institution   of prosecution. 

257. It  is,  thus,  clear  that,  the  legislative  purport  contained  in

Section 197 of the Code of Criminal Procedure prohibits a court from

taking   cognizance   of   an   offence   against   a   public   servant

without   previous   sanction   from     the   appropriate   authority.     In 

other   words,   only   the   Competent   Authority   who   is   entitled   to

appoint and remove a public servant can evaluate as to whether a public

servant   has   committed   the   alleged   offence   while  discharging his

official  duties  or  not.  To  put  it  differently,  when  a  person  is  not

conversant with the duties that are cast upon the public servant, such

person cannot evaluate as to whether the 'act' done by public servant is

an offence or not.   In this view of the matter, considering the facts of

the instant case and role allegedly played by the twenty one accused
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and the material sought to be relied   by   the   prosecuting   agency   as

discussed   in   the   foregoing paragraphs,   it   was   incumbent   on

the   prosecution   to   obtain sanction   prior   to   prosecuting   the

twenty  one  accused.    The  twenty  one  accused,  as  seen  from  the

material in the chargesheet, which is discussed in earlier paragraphs,

were  certainly  acting  in  discharge  of  their  official  duties.  There  is

reasonable  connection  or  nexus  between  the  'act'  and  discharge  of

official duty which needs to  be  performed   by   the   discharged

accused.     The   twenty one accused were doubtlessly a 'public servant'

when the alleged offence   is   alleged   to   have   been   committed.

Even   going   by   the chargesheet, one fact remains not in doubt that

the 'act' alleged against him was committed while they were discharging

their official duty.  

258. It   is   settled   principle   in   law,   while   analysing   the

requirement of Section 197 Code of Criminal Procedure, that it is not

the 'duty' which is to be examined so much as the 'act' since the alleged

official act can be performed both in discharge of his official duty as

well as in dereliction of it.  The real test, as held by the Honourable

Supreme Court in the case of  D.T.Virupakshappa (supra) and Amal

Kumar Jha V/s State of Chhattisgarh and Another (2016) 6 SCC 734

clearly appear to be that the act must fall within the scope and range of

the official duties of public servant concerned. Though there cannot be

any  universal  rule  to  determine  whether  there  is  a  reasonable

connection   between   the   alleged   act   done   and   the official   duty,

the   safest   test   as   laid   down   by   the   Honourable Supreme Court

would be to consider if  omission or negligence on part of the public

servant to commit the act  complained of  would have   made   him
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answerable   for   the   charge   of   dereliction   of   his official duty.

Testing   the   case   alleged   against   the   accused persons,   it   is   not

in   dispute   that   apart   from   accused persons undisputably being a

public  servant,  the  act  alleged  was  a  part  of  their  official  duty.

Applying   the   test   laid   down   by   the Honourable Supreme Court

in the judgment in the case of  Amal Kumar Jha (supra) as well as in

the case of D.T.Virupakshappa (supra),  if the accused persons would

not have acted against the   individuals   about   whom   there   were

inputs   of   they   being involved   in   serious   criminal   activities,   the

discharged   accused would have been charged for dereliction of duty. 

259. Keeping   in   mind   this   settled   law   on   the   aspect   of

sanction   to   prosecute   the   public   servant,   I   have   considered

all allegations against the accused persons found in the charge sheet

and those  are  elaborated  in  detail  in  the  opening  paragraph of  this

judgment.  I have examined all allegations contained in the Final Report

for deciding whether previous sanction is required to be obtained by the

prosecuting agency before taking cognizance of the  alleged   offence.

In   the   instant   case,   as allegations made against the accused persons

in chargesheets filed  by  the   prosecuting agencies shows that  the

alleged offence was committed by the accused persons in discharge of

their official duty and under the colour of office, even if it is assumed

that the accused persons acted in excess of their official duty, then also

they  are  entitled  to  claim  protection  of  section  197  of  the  Code  of

Criminal Procedure. 

260. The foregoing discussion makes it clear that the 21 accused

who are police officials and who were found doing the act and deed in
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discharge  of  their  official  duty,  are  entitled  for  the  benefit  as

contemplated under Section 197 of Code of Criminal Procedure.  It was

necessary  for  the  investigation  agency  to  obtain  sanction  of  the

competent  authority  before  filing  chargesheet.   In  absence  of  the

sanction the accused are entitled for acquittal.  

261. In my entire discussion I have said that the witnesses have

turned hostile.  When I say that the witnesses have turned hostile, it

merely  means  that  they  did  not  depose  as  per  their  respective

statements recoded by the CBI during its investigation.  However, I had

the occasion of seeing the deposition of the witnesses while they were in

the witness box before this Court which clearly reflected that they were

speaking truth before the Court clearly indicating that their statements

were  wrongly  recorded  under  Section  161  of  the  Code  of  Criminal

Procedure by the CBI during investigation.  I have examined the entire

material placed before me.  Having so examined the entire investigation

and having conducted the trial I have no hesitation in recording that

during the investigation of these offences, the CBI was doing something

other than reaching the truth of the offences.  It clearly appears that the

CBI was more concerned in establishing a particular preconceived and

premeditated theory rather than finding out the truth. My predecessor

has, while passing an order of discharge in the application of accused

no. 16 clearly recorded that the investigation was politically motivated.

Having  given  my  dispassionate  consideration  to  the  entire  material

placed before me and having examine each of the witnesses and the

evidence  closely,  I  have  no  hesitation  in  recording  that  the  premier

investigating agency like the CBI had before it a premeditated theory

and a script intended to any how implicate political  leaders and the
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agency  thereafter  merely  did  what  was  required  to  reach  that  goal

rather than conducting an investigation in accordance with law.  The

entire investigation was thus targeted to act upon a script to achieve the

said goal and in the process of its  zeal to anyhow implicate political

leaders, the CBI created the evidence and placed statements purported

to have been recorded under Section 161 and/or 164 of the Code of

Criminal Procedure of witnesses in the chargesheet and such evidence

could not withstand the judicial scrutiny of the Court and the witnesses

whose statements were purportedly recorded deposed fearlessly before

the  Court  clearly  indicating  that  there  purported  statements  were

wrongly recorded by the CBI during investigation to justify its script to

implicate  political  leaders.   In  my  discussion  I  have  also  noted  the

negligence  of  the  CBI  towards  material  part  of  investigation  which

clearly indicating that they hurriedly completed the investigation either

by  using  replica  of  the  earlier  recorded  investigation  and  have

implicated  the  police  persons  who had not  at  all  knowledge  of  any

conspiracy rather they appeared innocent.  

262. Before I conclude, I must place on record the fact that I am

not unaware of the degree of agony and frustration that may be caused

to the society in general and the families of the deceased in particular,

by the fact that a serious nature of crime like this goes unpunished, but

then the law does not permit the Court to punish the accused on the

basis of moral conviction or suspicion alone.  The burden of proof in a

criminal trial never shifts, and it is always the burden of the prosecution

to prove its case beyond reasonable doubt on the basis of acceptable

evidence.  It is no doubt a matter of regret that there is reported killing

of Sohrabuddin and Tulsiram Prajapati which is going unpunished.  So
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also Kausarbi who was the wife of Sohrabuddin disappeared and the

script of the CBI during investigation that she was killed and set ablazed

is lack in evidence and is also going unpunished.  However, just for the

sake of record the accused cannot be punished holding them guilty on

moral or suspicion ground.  I have therefore no option to conclude that

the accused are not guilty and are to be acquitted. In the result, I pass

the following order :-  

ORDER

1) Accused no. 4 – Mukesh Kumar Laljibhai Parmar,  accused no.
5  –  Narainsinh  Harisinh  Dabhi,   accused  no.  6  –  Balkrishna
Rajendrapasad Chaubey, accused no. 7 – Rehman Abdul Rasheed Khan,
accused no. 8 – Himanshu Sing Rajawat Rao,  accused no. 9 – Shayam
Singh Jai Singh Charan, accused no. 10 – Ajay Kumar Bhagwan Das
Parmar, accused no. 11- Santram Chandrabhan Sharma,  accused no. 13
– Naresh Vishubhai Chauhan, accused no. 14 – Vijay Kumar Arjunbhai
Rathod,   accused  no.  19  –  Rajendra  Kumar  Laxmandas  Jirawala,
accused no.23 – Ghattamaneni Srinivasa Rao,  accused no. 25 – Aashish
Arunkumar  Pandya,   accused  no.  26  –  Narayan  Singh  Fateh  Singh
Chauhan,  accused no. 27 – Yudvir Singh Nathusingh Chauhan,  accused
no.  29  –  Kartar  Singh  Yadram  Jat,  accused  no.  30  –  Jethusingh
Mohansinh  Solanki,  accused  no.  31  –  Kanjibhai  Naranbhai  Kutchiu,
accused no. 32 – Vinod Kumar Amrutlal Limbachiya,  accused no. 33 –
Kiransinh  Halaji  Chauhan,   accused  no.  34  –  Karansinh  Arjunsinh
Sisodiya and accused no. 38 – Ramanbhai Kodarbhai Patel are acquitted
of the offence punishable under Sections 120B, 364, 365, 368, 341, 342,
384, 302 read with section 201 of the Indian Penal Code as well  as
under section 25 of the Indian Arms Act.

2. The Surety Bond of these accused will continue for next six
months  besides  their  fresh  P.R.Bond  each  of  Rs.  10,000/-  obtained
today, as contemplated under Section 437-A of the Code of Criminal
Procedure.

3.  All Muddemal Articles seized in the crime be returned to the
CBI,  SCB,  Mumbai  within  one  month.   The  Registrar  of  Muddemal
Property of  City Civil  & Sessions Court,  Mumbai to take note of  the
directives  for  complaince.   The  SP  CBI  SCB  Mumbai  is  directed  to
depute adequate staff to carry the Muddemal Articles to their Office.   
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4. The S.P. CBI, SCB Mumbai is directed to retain the Muddemal
Property till the appeal period is over or the result of the appeal.  After
observing the appeal period or the result of the appeal, the CBI, SCB,
Mumbai is directed to follow the following order regarding disposal of
the Muddemal Articles :-

i). Article-1 -  The  92  currency  notes  (92  x  500  =
46,000/-),    Article-2 -  The  chain  of  yellow metal  (valuation
certificate),  Article-7 - Mobile phone of Nokia  be returned to
Rubabuddin  Shaikh,  resident  of  Jharnia,  Dist.  Ujjain,  the
brother of the deceased Sohrabuddin Shaikh.  

ii).   Article-5 - Driving licence,  Article-14  -Video cassette,
Article-76 -  Pen-drive,  Article-77 -  The Device and  unmarked
Article  Sr.  No.6 -  White  envelope  (sealed)  (MS/207/11)
(Item/19/N-4),  Sr.  No.7 -  Green  envelope  CD  (sealed)
(MS/129/11 item No.1),  Sr. No.8 - Green envelope CD (sealed)
(MS/129/11 item No.2),  Sr. No.9 - Green envelope CD (sealed)
(MS/129/11 item No.3), Sr. No.10 - Green envelope CD (sealed)
(MS/129/11  item No.4),  Sr.  No.11 -  Green  envelope  cassette
(sealed) (MS/129/11 item No.5),  Sr. No.12 -   Green envelope
cassette  (sealed)  (MS/129/11  item  No.9),  Sr.  No.13 -  Green
envelope cassette (sealed) (MS/129/11 item No.10), Sr. No.14 -
Green envelope cassette (opened) (MS/129/11 item No.11),  Sr.
No.15 - Green envelope CD (opened) (MS/190/11 item No.E),
Sr.  No.16 -  Brown colour  envelope CD (opened)  (MS/203/12
item  No.1),  Sr.  No.17 -  Green  envelope  CD  (opened)
(MS/315/12  item  No.1),  Sr.  No.18 -  Green  envelope  CD
(opened) (MS/384/12 item No.1),  Sr. No.19 -  Green envelope
pendrive  (opened)  (MS/129/10  item  No.1),  Sr.  No.20  -  Blue
cover packet CD (opened) (MS/129/11 item No.5),  Sr. No.21 -
Blue  cover  packet  CD  (opened)  (MS/129/11  item  No.6),  Sr.
No.22 -  White  plastic  cover  CD  (opened)  (MS/129/11  item
No.12), Sr. No.23 - White plastic cover CD (opened) (MS/129/11
item  No.13),  Sr.  No.24 -  White  plastic  box  CD  (opened)
(MS/166/11 item No.2), Sr. No.25 - Yellow big envelope cassette
(sealed)  (MS/407/10  item  No.1),  Sr.  No.26  -  Yellow  big
envelope  cover  cassette  (sealed)  (MS/407/10  item  No.3),  Sr.
No.27 -  Green  envelope  cassette  (opened)  (MS/69/10  item
No.10), Sr. No.32 - Sealed green colour packet (sealed) (written
3  papers  seal  of  DFS  Gandhinagar),  Sr.  No.45 -  Sealed  two
cassettes (mark-10/9),  Sr. No.46 - Sealed cassette (mark-13/9),
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Sr.  No.47 -  Sealed  cassette  (mark-14/9),  Sr.  No.48 -  Sealed
cassette (mark-12/9),  Sr. No.49 -  Sealed cassette (mark-15/9),
Sr.  No.50 -  Sealed  cassette  (mark-19/9),  Sr.  No.51 -  Sealed
cassette (mark-15/9),  Sr. No.52 -  Sealed cassette (mark-18/9),
Sr. No.53 - Sealed cassette (mark-11/9), Sr. No.54 - Sealed two
cassettes (mark-18/9),  Sr. No.55 - Sealed cassette (mark-A)  be
destroyed as worthless and not claimed by anyone. 

iii). Article-8 -  Seven  cartridges,  Article-15 -  Revolver
(tamancha), Article-16 colly - Three empty cartridges, Article-21
- Pistol,  Article-22 -  Two bullets (two empties and two leads),
Article-23 -  Revolver (CAL 380 RIM),  Article-24 -  Two bullets
(two  empties  and  two  leads),  Article-25 -  Pistol  (16105755),
Article-26 - Two bullets (two empties and two leads), Article-27
- Revolver, Article-28 - Two bullets (two empties and two leads),
Article-34 -  One  bullet  case,  Article-38 -  Two  shell  of  empty
cartridges, Article-39 - Three shell of empty cartridges, Article-40
- Two shell of empty cartridges,  Article-41 - One shell of empty
cartridges and unmarked Article Sr. No.1 - Yellow box (sealed) -
Bullet  (MS/207/11  item  No.19/N-1),  Sr.  2 -  White  box,  Sr.
No.33 - One cartridge (kept alongwith Art.15),  Sr. No.34 - One
empty bullet (kept alongwith Art.15)  be returned to the Armory
Gujarat from where they were seized. 

iv). Article-42 - Four shell (plastic box), Article-44 - Sealed
box under yellow paper showing MLC No. 413/06,  Article-50 -
Empty  cartridge  having  a  pasted  paper,  Article-51 -  Country
rusted pistol,  Article-52 - Empty cartridge,  Article-59 - One live
cartridge and two used cartridges, Article-64 - Revolver, Article-
65 - Two live cartridges,  Article-66 (66/1 & 66/2) - Four used
empty cartridges (out of 4 two marked 66/1 & 66/2), Article-67 -
Revolver,  Article-68 -  Two  bullets  @  two  empty  cartridges,
Article-69 - 303 Rifle, Article-70 - Two empty shell of 303 Rifle,
Article-71 - One cartridge and one empty shell, Article-72 - One
303 empty shell  and  unmarked Article Sr. No.3 -  One plastic
container (MS/169/11 item No.1) (303 Bullet) (Sealed), Sr. No.4
- One sealed brown colour envelope (MS/169/11 3/4) (Bullet of
0.38)  be returned to the Armory Rajasthan from where they
were seized. 

v). Article-43 -  Black  colour  mobile  (Samsung)  (Label
Exh.2506 & 1) and Article-60 - Mobile phone (Samsung) found
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at the scene of offence at Ambaji being not claimed by anyone
and their condition appears to be deteriorated, they be destroyed.

vi). Unmarked Article Sr. No.56 - Herohonda Motor Cycle
bearing  Registration  No.  GJ-1AE-4211  be  returned  to  its
registered owner Shri Shoksingh Ramashankar Yadav, resident of
Sana Seth ki chawl, Bhilwara, Amraiwadi, Ahmedabad. 

vii). Article-3 -  Railway  ticket,  Article-4 -  Visiting  card,
Article-6 -  Visiting  card,  Article-9 -  White  shirt  having square
blue strip,  Article-10 -  Jeans pant of  blue colour,  Article-11 -
Underwear  of  black colour  of  jockey,  Article-12 -  The pair  of
socks of black colour,  Article-13 - Pair of shoe of black colour,
Article-17 - The bottle having mark 'L',  Article-18 -  The bottle
having  mark  'M',  Article-19 -  The  bottle  having  mark  'B-1',
Article-20 - The bottle having mark 'B', Article-29 - Sand sample
in packet-A,  Article-30 -  Sand sample in packet-B,  Article-31 -
Sand sample in packet-C,  Article-32 - Sand sample in packet-D,
Article-33 - Sand sample in packet-E, Article-35 - The sample of
blood mixed with  tar,  Article-36 -  Sample  of  tar,  Article-45 -
Jacket, Article-46 - Shirt, Article-47 - Baniyan, Article-48 - Pant,
Article-49 - Five broken plastic pieces (3 of black colour & 2 of
orange colour), Article-53 - Blood stained soil sample, Article-54
- Plain soil sample, Article-55 - Plastic pieces of orange and black
colour,  Article-56 - Chappal was maroon/brown colour,  Article-
57 - Match box, Article-58 - Cigarette packet, Article-61 - Signal
lamp,  Article-62 -  T-shirt,  Article-63 -  Muffler,  Article-73 -
Railway excess fare ticket (I-7),  Article-74 - Brown paper cover
alongwith yellow tag (I-8),  Article-75 -  Travel  visiting  card of
Riddhi-Siddhi  Travels  (I-9)  and  unmarked  Article  Sr.  No.5 -
Plastic container containing chilly powder, Sr. No.28 - Iron tube-
light framed (sealed), Sr. No.29 - One wooden plywood (sealed),
Sr.  No.30 -  26  photos  in  brown  envelope,  Sr.  No.31 -  29
photographs album (opened), Sr. No.35 - Glass bottle (mark-T),
Sr. No.36 - Glass bottle (mark-U), Sr. No.37 - Glass bottle (mark-
V),  Sr. No.38 - Glass bottle (mark-W),  Sr. No.39 - Glass bottle
(mark-X),  Sr. No.40 - Glass bottle (mark-Y),  Sr. No.41 - Plastic
bottle (mark-G), Sr. No.42 - Plastic bottle (mark-G), Sr. No.43 -
Plastic bottle (mark-G/1),  Sr. No.44 - Plastic bottle (mark-F) be
destroyed being worthless. 
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5. Besides  these  Muddemal  Articles,  if  any  Muddemal  Article
remained, the SP CBI SCB Mumbai is requested to seek its order of
disposal from the Court.  

           (S.J. SHARMA)
        Addl. Sessions Judge,

Date: 21.12.2019   City Civil & Sessions Court,
                           Gr. Mumbai.   
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