
IN THE SUPREME COURT OF INDIA 

CIVIL ORIGINAL WRIT JURISDICTION 

WRIT PETITION (CIVIL) NO_____OF 2018 

IN THE MATTER OF: 

1) NAGARIKATWA  AAIN SONGSUDHAN  BIRODHI 

MANCHA (Forum Against Citizenship Act Amendment Bill)  

HOUSE NO 251, NIZARAPAR ROAD, 

CHANDMARI, GUWAHATI-781003 

DISTRICT: KAMRUP (M), ASSAM  

REPRESENTED BY ITS CHAIRMAN, DR. HIREN GOHAIN 

2) DR. HIREN GOHAIN 

S/o LATE MAHENDRANATH GOHAIN 

R/o HOUSE NO 251, NIZARAPAR ROAD, 

CHANDMARI, GUWAHATI-781003 

DISTRICT: KAMRUP (M), ASSAM 

3) SHRI MANJIT MAHANTA, 

S/o LATE CHARU MAHANTA 

R/o HOUSE NO 31, MANDIR PATH  

BEHIND BSF CAMP, 

ZOO-NARENGI ROAD, 

GITANAGAR, GUWAHATI-781024 

DISTRICT: KAMRUP (M), ASSAM 

4) SHRI HAREKRISHNA DEKA, IPS (RETD)  
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S/o LATE NARENDRANATH DEKA, 

R/o HOUSE NO 100, KASTURBA NAGAR, 

SOUTH SARANIA, GUWAHATI-781007 

DISTRICT: KAMRUP (M), ASSAM         PETITIONERS 

VERSUS 

1) UNION OF INDIA, 

REPRESENTED BY THE SECRETARY, 

MINISTRY OF HOME AFFAIRS, 

NORTH BLOCK, CENTRAL SECRETARIAT, 

NEW DELHI-110001 

2) MINISTRY OF EXTERNAL AFFAIRS, 

REPRESENTED BY THE SECRETARY, 

MINISTRY OF EXTERNAL AFFAIRS, 

SOUTH BLOCK, 

NEW DELHI-110001 

3) STATE OF ASSAM, 

REPRESENTED BY ITS CHIEF SECRETARY, 

ASSAM SECRETARIAT, 

DISPUR CAPITAL COMPLEX, 

G.S. ROAD, GUWAHATI-781006, 

ASSAM       

       CONTESTING RESPONDENTS 
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A WRIT PETITION UNDER ARTICLE 32 OF THE CONSTITUTION 

OF INDIA FOR ENFORCEMENT OF THE PETITIONERS RIGHTS 

GUARANTEED AND PROTECTED UNDER PART-III OF THE 

CONSTITUTION OF INDIA 

 

TO, 

THE HON’BLE CHIEF JUSTICE OF INDIA 

AND HIS LORDSHIPS OTHER COMPANION 

JUSTICES OF THE SUPREME COURT 

 

THE HUMBLE PETITIONER OF THE PETITION ABOVENAMED 

MOST RESPECTFULLY SHOWETH: 

1) The instant writ petition has been preferred under Article 32 

of the Constitution by the petitioners in their respective 

personal as well as representative capacity of a majority of 

the indigenous people living in Assam for enforcement of their 

fundamental rights guaranteed under Article 14, 15,19,21,25 

and 29 of the Constitution. The uncontrolled influx of illegal 

migrants from Bangladesh to Assam has caused huge 

demographic changes in Assam.The indigenous people who 

were once the majority has now become a minority in their 

own land.  
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2) That the petitioners herein have never approached any of the 

respondents seeking a relief similar to the relief sought for in 

this writ petition.  

3) That the petitioners through the instant writ petition are 

invoking the civil original writ jurisdiction of this Hon’ble Court 

to issue a writ, order or direction of like nature against all the 

respondents praying inter-alia that the Passport (Entry into 

India) Ammendment Rules, 2015 notifed on 07/09/2015 vide 

G.S.R. 685(E) further amending the Passport (Entry into 

India) Rules, 1950; The Foreigners (Ammendment) Order, 

2015 notifed on 07/09/2015 vide G.S.R. 686(E) further 

amending the Foreigners Order, 1948;  and S.O 4132 (E) 

dated 23/12/2016  issued by the Ministry of Home Affairs be 

struck down as illegal and invalid, being, ultra-vires the 

Constitution of India. 

4) That the petitioners, in the back-drop of the aforesaid 

submissions and the huge illegal immigration into their state, 

are inter-alia raising the following specific issues for 

consideration by this Hon’ble Court: 

a. Unlike a refugee, an illegal migrant is a person who 

crosses an international boundary and without any valid 

document, enters into another country for the purpose 

of carrying on any illegal or anti-social activities in that 

country or for other economic or political purposes. 

According to Section 2(b) of The Citizenship Act, 1955, 
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an “illegal migrant” means a foreigner who has entered 

into India: 

(i) Without a valid passport or other travel documents 

and such other document or authority as may be 

prescribed by or under any law in that behalf; or 

(ii) with a valid passport or other travel documents and 

such other document or authority as may be prescribed 

by or under any law in that behalf but remains therein 

beyond the permitted period of time. 

It is stated that the sub-ordinate legislations impugned 

herein have diluted the meaning of “illegal migrant” as 

defined in Section 2(b) of The Citizenship Act, 1955 

without first amending Section 2(b). This is not 

permissible in law. 

b. The sub-ordinate legislations impugned herein are 

however, unprecedented, in the sense that never 

before has religion been specifically identified in the 

citizenship law as the ground for distinguishing 

between citizens and non-citizens. It has introduced 

religion as a new principle into the citizenship law and 

can be conveniently branded as “communally 

motivated humanitarianism.” The illegal immigrants 

who are to be granted the benefit of this legislation are 

to qualify for citizenship only on the basis of religion; a 
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requirement that goes against one of the basic tenets 

of the Indian Constitution, secularism. 

c. While religious persecution may in the given facts and 

circumstances could be a reasonable principle for 

differentiation, it cannot be articulated in a manner that 

dilutes the republican and secular foundations of 

citizenship in India, and goes against constitutional 

morality. 

d. The theory of “basic structure” states that the 

Constitution contains certain characteristics that cannot 

be taken away by any legislation; for example, judicial 

review, free and fair elections, and welfare state. 

These form the cornerstone of the governance of 

a country. Therefore, any legislation that fails the test of 

“basic structure” is unconstitutional. Secularism is a 

basic structure, as has been reiterated by the Supreme 

Court in S. R. Bommai vs. Union of India (1994) 3 SCC 

1 at para 186, 252, pages 169 & 206. It has also been 

incorporated in the Preamble to the Constitution, which 

serves as the guiding light to interpreting the 

Constitution. As understood in the Indian context, 

secularism means “sarvra dharma sambhava.” This 

means that all religions are equal in the eyes of law and 

that the State shall not propagate or endorse one 

particular religion. This philosophy is also enshrined in 
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the Preamble and in Articles 26 to 29 of the 

Constitution. 

e. The fundamental right of the petitioners under Article 

14 to be treated equally and fairly in the matter of 

detection and deportation of illegal immigrants from 

Assam. In this regard the petitioners submit that they 

view the impugned legislations as violation of the 

Assam Accord, which treated all those who entered the 

state after March’1971 as illegal immigrants. The 

amendment defeats the purpose of the accord and 

opens the floodgates to more illegal immigration and 

consequently increases claims on diminishing 

resources. The transformation of migrants, hitherto 

perceived as illegal encroachers, into legitimate 

citizens cannot be justified. The impugned 

amendments have enabled the post-1971 stream of 

illegal migrants apply for Indian citizenship via the route 

of naturalisation at a future point of time. In order that 

these people can apply for citizenship under Section 6, 

they are proposed to be decriminalised by lifting the 

prefix ‘illegal’ before the word, ‘migrants’. 

f. The impugned legislations threaten the foundation of 

India’s plural polity, where every citizen, regardless of 

his religious identity, is equal to every other in his 

enjoyment of the rights the Constitution confers on him. 
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g. The fundamental right of the petitioners under Article 

14 to be treated equally in the matter of having an 

electoral roll comprising of only the legitimate citizens 

of India; 

h. The fundamental right of the petitioners under Article 

21 to protect their own homeland, territory, culture, 

honour and dignity from illegal alien occupation which 

is an inviolable right; 

i. The fundamental right of the petitioners under Article 

25 & 29 to conserve and preserve their distinct 

language, script and culture; 

j. The influx of illegal migrants into Assam constitutes 

"external aggression" as provided for under Article 355 

of the Constitution. And the Union is bound to protect 

the State from such external aggressions. 

k. The presence of illegal immigrants violates Articles 325 

and 326 of the Constitution of India in that it has diluted 

the political rights of the original inhabitants/ bonafide 

citizens of the State of Assam. 

 

5) DESCRIPTION OF PARTIES 

a) The petitioner no 1 is a un-registered body and a non-political 

organization comprising of leading and conscious 

intellectuals of Assam. This organisation was formed with 

specific objective of opposing the amendment to Citizenship 
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Act, 1955 sought to be brought in by the Central Government.  

The Forum has opposed “the bill” by holding protests, rallies, 

mass meetings, press meets etc.separately and also jointly 

with other organisations. Apart from trying to sensitize the 

public about the issue relating to the “bill” in question, it has 

been taking up the issue with all authorities having stakes on 

the matter. Be it stated that the Forum has also submitted a 

lengthy memorandum with all necessary historical 

background and documents before the “Joint Parliamentary 

Committee (JPC) on Citizenship Amendment Bill, 2016” on 

7th May, 2018 at Guwahati and also remained present in the 

hearing on being invited for the same. Through its relentless 

effort the Forum has been able to generate consciousness 

among the people about “the bill” which it believe to go 

against the basic structure of the Constitution of India.The 

petitioner no 1 has its member amongst others, the following 

persons who have made huge contribution to different 

aspects of social life of the State: Eminent intellectual & writer 

Dr. Hiren Gohain (Chairperson, FACAAB); Former DGP, 

Assam Shri Harekrishna Deka, IPS (Retd); Retd. Principal, 

Cotton College Prof. Udayaditya Bharali; Former 

Commissioner of Assam Shri J.P. Saikia, IAS (Retd); Retd. 

Principal, B Barooah College Dr. Dinesh Baishya; Sr. 

Journalist Shri Manjit Mahanta (Convenor, FACAAB); 

Eminent Journalist Shri Haidar Hussain; Sr. Advocate, 
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Guwahati High Court Dr. Haren Das; Litterateur Shri 

Debabrata Das; Retd. Prof. of Guwahati University Shri Abdul 

Mannan; Prof. of Guwahati University Dr. Dilip Bora; Former 

Minister and Tribal Leader Shri Holiram Terang; Retd. Sr. 

Bank Executive Shri Jiban Goswami; Renowned Surgeon & 

Social Activist Dr. Navanil Barua; Litterateur Shri Abu Nasar 

Sayeed Ahmed; Sr. Journalist Shri Deben Tamuli and last but 

not the least Shri Santanu Borthakur, Advocate, Guwahati 

High Court etc. 

b) The petitioner no 2 is the Chairman of the petitioner no 1 

organisation and is an acclaimed social scientist.  He studied 

in Cotton College, did his graduation from Presidency 

College, Calcutta and then moved to Delhi University to 

pursue his post-graduation in English literature. After 

completion of his master's degree, for some time, he became 

a lecturer in Kirori Mal College of Delhi University. Later, he 

went to the Cambridge University for doctoral research on the 

topic 'Paradise Lost and the 17th Century Crisis' later 

published as 'Tradition and Paradise Lost: A Heretical 

View'.,a work highly acclaimed for its original research and 

fresh perspective. After coming back from Cambridge he 

became a professor at the Department of English in Gauhati 

University. He is also a regular contributor to Economic and 

Political Weekly. His book 'Assam A Burning Question' is a 
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compilation of several essays on the socio-political crisis 

confronting Assam in the context of Assam Movement written 

in the mid 1980s, and the period dominated by extremism. He 

has also played an important role in the mediation of peace 

talks between Government of India and the Assamese 

insurgent group ULFA. He was the founder president of the 

Asomiya Sahitya Sanmilani. 

c) The petitioner no 3 is the Covenor of the petitioner no 1 

organisation. He is a Senior Journalist and has been working 

as a Journalist in both print & electronic media for last 30 

yearsin Assam. He is also a Social Activist and has been 

fighting for the rights of the people of Assam for last 3 

decades.The petitioner no 3 is a regular participant in 

television talk shows on political and other current issues. He 

has also published a sizeable numbers of articles in 

vernacular dailies in Assam on various burning political as 

well as social issues during last 20 years. The petitioner 

played active role during the historic Assam Movement 

(1979-1985) and led the local AASU unit of eastern 

Guwahati. He is also one of the founders of ‘Manab Adhikar 

Sangram Samity’ (MASS), the human rights watchdog 

organisation as also an active member of ‘Ganatantrik 

Adhikar Sangram Samity’ (GASS). 

d) The petitioner no 4 is a very senior and active member of the 

petitioner no 1 organisation. He joined Indian Police Service 
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1968 (Assam-Meghalaya Cadre) and retired as the Director 

General of Police, Assam in 2005. He was a member of the 

Indian delegation to the Interpol Conference in 2001 held at 

Budapest. He was also a member of the National Security 

Advisory Board, December 2008-November 2010. The 

petitioner has also served as the editor of ‘The Sentinel’ & 

‘Goriyoshi’. At present he is writing regular columns on Socio-

political issues in English and Vernacular newspapers.  The 

petitioner has a huge and rich contribution in literature. He 

was awarded the prestigious Sahitya Akademi award in 1987, 

Katha award in 1996, Assam Valley Literary award in 2010 

and Padmanath Bidyabinod Literary Award in 2015. It is 

stated that there is no adverse interests between the 

petitioners. 

e) The respondent no 1is the Ministry of Home Affairs who is 

primarily responsible for dealing with the issue of illegal trans-

border infiltration. The petitioners understand that this is the 

nodal ministry for detection of illegal immigrants. The 

respondent no 1 has issued the notifications impugned 

herein. It is also a signatory to the Assam Accord. The 

respondent no 2 is the Ministry of External Affairs whose duty 

will be to initiate bi-lateral talks with Bangladesh and draw up 

an effective and time bound plan of action for deportation of 

the illegal immigrants. The respondent no 3 is the State of 

Assam whose primary duty is to effectively implement the 
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measures at the field level for detection and deportation of 

the illegal immigrants.    

    

6) LIST OF DATES AND EVENTS: 

The relevant list of dates and events has been elaborately 

dealt with under the caption “Synopsis and list of Dates” 

(Pages B-LL). Therefore for the sake of brevity the same is 

not repeated in extenso herein under: 

a. The Burmese ceded Assam to the British on February 

24, 1826  as per the Treaty of Yandabo, thus bringing 

to end Ahom rule in Assam which had begun in the 13th 

century.  

b. The formation of All India Muslim League (AIML) in 

1906 at Dhaka also hatched a political conspiracy to 

expand its numerical strength in Assam and initiated 

organized migration of Muslims from East Bengal.  

c. The largest increase in urban population in Assam took 

place in the decade from 1941-50, largely attributed to 

the flow of Partition migrants primarily from the Sylhet 

district. 

d. The Foreigners Act, 1946 was enacted. Significantly 

under Section 9 of the Act, the burden of proving 

whether a person is or is not a foreigner will lie upon 

such person.  
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e. The Nehru-Liaquat Agreement was signed on 8th April, 

1950 a copy of which is annexed hereto and  marked 

as Annexure P-1 (Pages 87-95) 

f. A Treaty for friendship, co-operation and peace, 

popularly known as the Indira-Mujib Agreement was 

signed between India and Bangladesh on 19/03/1972, 

a copy of which is annexed hereto and marked as 

Annexure P-2 (Pages 96-101) 

g. The Assam accord was signed on 15/08/1985 between 

AASU, AAGSP, Central and State Government. A copy 

of the Assam Accord dated 15/08/1985 is annexed 

hereto and marked as Annexure P-3 (Pages  102-109) 

h. Section 6A of The Citizenship Act, 1955 was inserted 

into the principal Act vide The Citizenship (Amendment) 

Act, 1985 (Act No 65 of 1985) w.e.f 07/12/1985. 

i. The then Governor of Assam, Lt. Gen (Retd.) S. K. 

Sinha submitted an exhaustive report dated 08/11/1998 

to the then President of India on the grave threat posed 

by the unabated influx of people from Bangladesh to 

Assam. 

j. The Minister of State, Home Affairs submitted a 

statement to the Parliament indicating therein that the 

estimated number of illegal Bangladeshi immigrants in 

India as on 31/12/2001 was 1, 20, 53,950. Out of the 

total figure of 1.20 crores, 50 lacs illegal Bangladeshi 
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immigrants were in Assam alone. A copy of the record 

of proceedings of the parliament dated 14/07/2004 is 

annexed hereto and marked as Annexure P-4 (Pages 

110-112) 

k. The United Nations Declaration on the Rights of 

Indigenous Peoples was adopted by the United Nations 

General Assembly during its 61st session at UN 

Headquarters in New York City on 13 September 2007, 

a copy of which is annexed hereto and marked as 

Annexure P-5 (Pages 113-138) 

l. Assam Sanmilita Mahasangha & others v/s Union of 

India & others, W.P(C) No 562 of 2012 challenging the 

constitutional validity of Section 6A of the Citizenship 

Act was referred to the Constitution Bench vide 

judgment dated 14/12/2014. The same is pending 

adjudication. 

m. The Passport (Entry into India) Amendment Rules, 

2015 further amending the Passport (Entry into India) 

Rules, 1950 was notified on 07/09/2015 vide G.S.R. 

685(E). A copy of   Passport (Entry into India) 

Amendment Rules, 2015 dated 07/09/2015 is annexed 

hereto and marked as Annexure P-6 (Pages 139-140) 

n. On the same day The Foreigners (Amendment) Order, 

2015 further amending the Foreigners Order, 1948 

notified vide G.S.R. 686(E). A copy of The Foreigners 
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(Amendment) Order, 2015 dated 07/09/2015 is 

annexed hereto and marked as Annexure P-7 (Pages 

141-142) 

o. The Ministry of Home Affairs issued order vide Memo 

No S.O 4132 (E) dated 23/12/2016. The order inter-alia 

stated “In exercise of the powers conferred by Section 

16 of the Citizenship Act, 1955 (57 of 1955), the Central 

Government hereby directs that powers exercisable by 

it, for registration as a citizen of India under Section 5 

or for grant of certificate of naturalization under Section 

6 of the Citizenship Act, 1955, in respect of any person 

belonging to minority community in Afghanistan, 

Bangladesh and Pakistan, namely, Hindus, Sikhs, 

Buddhists, Jains, Parsis and Christians (herein this 

Order referred to as “the applicant”), residing in the 

States of Chhattisgarh, Gujarat, Madhya Pradesh, 

Maharashtra, Rajasthan and Uttar Pradesh and Union 

territory of Delhi, shall also be exercisable by the 

Collector in certain cases. A copy of the order issued 

vide Memo No S.O 4132 (E) dated 23/12/2016 is 

annexed hereto and marked as Annexure P-8 (Pages 

143-146) 

p. The Citizenship (Amendment) Bill 2016, introduced in 

the Lok Sabha in 2016, seeks to enable Hindus, Sikhs, 

Buddhists, Jains, Parsis and Christians, who have fled 
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to India from Pakistan, Afghanistan and Bangladesh 

without valid travel documents or those whose valid 

documents expired in recent years, to acquire Indian 

citizenship through the process of naturalisation. 

q. That in view of the impugned notifications there has 

been several instances where the Foreigners Tribunal’s 

in Assam have closed/dropped proceedings pending 

against suspected illegal immigrants. In other cases 

despite coming to the conclusion that the persons 

proceeded against were proved by the prosecution to 

be foreigners the Court has acquitted them. A copy of 

the judgment dated 28/05/2018 passed by the Court of 

Judicial Magistrate 1st Class, Cachar in GR Case no 

1900/2017 is annexed hereto and marked as 

Annexure P-9 (Pages 147-159) 

r. The update process of NRC in the State of Assam 

started in the year 2013 under the strict monitoring of 

Supreme Court of India. On the midnight of 31 

December 2017, Part Draft NRC was released and 

subsequently on 30 July 2018, the Complete Draft NRC 

was published. 

7) ILLEGAL IMMIGRATION & AND ITS THREAT TO INDIA’S 

INTERNAL SECURITY:  

a. Migration into a region has always altered the socio-

economic and cultural fabric of the receiving society. 
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The impact of illegal migration from Bangladesh on 

India’s security can be identified through two indicators. 

First, conflict over scarce resources, economic 

opportunities and cultural dominance ensues between 

the locals and migrants, along with the resultant 

political instability caused by the mobilisation of popular 

perception against the migrants by the elites to grab 

political power. In Assam and Tripura, resistance to 

Bengali migrants had both socio-economic and cultural 

dimensions, which were politically mobilized and which 

brought forth the issue of ethnicity and migration to the 

fore. Second, the rule of law and integrity of the country 

are undermined by the illegal migrants engaged in 

illegal and anti-national activities, such as entering the 

country clandestinely, fraudulently acquiring identity 

cards, exercising voting rights in India despite being a 

Bangladeshi and resorting to transborder smuggling 

and other crimes. 

b. The political patronage extended to illegal migrants 

helped successive streams of migrants to cross the 

border easily, find shelter and jobs in India, and finally 

settle down permanently. One of the fallouts of large-

scale illegal migration of Bangladeshis has been that 

the border areas, especially in Tripura, West Bengal 

and Assam, which earlier had a mixed composition of 
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population, that is, both Hindus and Muslims cohabited, 

are giving way to new settlements based on exclusively 

religious identities. 

 

8) Original Inhabitants/Indigenous people/Natives 

 

a) The words “Original Inhabitants”, “indigenous people” 

and “natives” are somewhat synonymous. Indigenous 

peoples, also known as first peoples, aboriginal 

peoples, native peoples, or autochthonous peoples, are 

ethnic groups who are the original inhabitants of a given 

region, in contrast to groups that have settled, occupied 

or colonized the area more recently. Groups are usually 

described as indigenous when they maintain traditions 

or other aspects of an early culture that is associated 

with a given region. Not all indigenous peoples share 

this characteristic, sometimes having adopted 

substantial elements of a colonising culture, such as 

dress, religion or language. Indigenous peoples may be 

settled in a given region (sedentary) or exhibit a 

nomadic lifestyle across a large territory, but they are 

generally historically associated with a specific territory 

on which they depend. Indigenous societies are found 

in every inhabited climate zone and continent of the 

world. 
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b) Since indigenous peoples are often faced with threats 

to their sovereignty, economic well-being and their 

access to the resources on which their cultures depend, 

political rights have been set forth in international law 

by international organizations such as the United 

Nations, the International Labour Organization and the 

World Bank. The United Nations has issued a 

Declaration on the Rights of Indigenous Peoples 

(UNDRIP) to guide member-state national policies to 

the collective rights of indigenous people, such as 

culture, identity, language and access to employment, 

health, education and natural resources. Estimates put 

the total population of indigenous peoples from 220 

million to 350 million.  

c) The adjective indigenous is derived from the Latin word 

indigena, which is based on the root gen- 'to be born' 

with an archaic form of the prefix in 'in'. Any given 

people, ethnic group or community may be described 

as indigenous in reference to some particular region or 

location that they see as their traditional tribal land 

claim. Other terms used to refer to indigenous 

populations are aboriginal, native, original, or first (as in 

Canada's First Nations).  

d) The use of the term peoples in association with the 

indigenous is derived from the 19th century 
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anthropological and ethnographic disciplines that 

Merriam-Webster Dictionary defines as "a body of 

persons that are united by a common culture, tradition, 

or sense of kinship, which typically have common 

language, institutions, and beliefs, and often constitute 

a politically organized group". (Quoted from Wikipedia). 

During the late twentieth century, the term Indigenous 

people began to be used to describe a legal category 

in indigenous law created in international and national 

legislation; it refers to culturally distinct groups affected 

by colonization. 

e) James Anaya, former Special Rapporteur on the Rights 

of Indigenous Peoples, has defined indigenous peoples 

as "living descendants of pre-invasion inhabitants of 

lands now dominated by others. They are culturally 

distinct groups that find themselves engulfed by other 

settler societies born of forces of empire and conquest". 

f) They form at present non-dominant sectors of society 

and are determined to preserve, develop and transmit 

to future generations their ancestral territories, and their 

ethnic identity, as the basis of their continued existence 

as peoples, in accordance with their own cultural 

patterns, social institutions and legal system. The 

International Day of the World's Indigenous People falls 

on 9th August as this was the date of the first meeting 
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in 1982 of the United Nations Working Group of 

Indigenous Populations of the Sub-commission on 

Prevention of Discrimination and Protection of 

Minorities of the Commission on Human Rights. 

(Quoted from Wikipedia) 

g) In 1957, the International Labour Organisation, which 

predates the United Nations, was the first UN agency 

to adopt an international treaty on the rights of 

indigenous peoples i.e. the ILO Convention No. 107 

“Concerning the Protection and Integration of 

Indigenous and Other Tribal and Semi-Tribal 

Populations in Independent Countries” in 1957. India 

ratified the ILO Convention No. 107 on 29th September 

1958, regularly submitted reports and one fine morning, 

the MEA officials woke up to find that there are no 

indigenous peoples in India. 

h) There is no universal and unambiguous definition of the 

concept of ‘indigenous peoples’ but there are a number 

of criteria by which indigenous peoples are globally can 

be indentified and form which each group can be 

characterized. The most widespread approaches are 

those proposed in the International Labour 

Organization (ILO) Convention no. 169 and in the 

Martínez Cobo Report to the UN Sub-Commission on 

the Prevention of Discrimination of Minorities (1986). 
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The ILO Convention no. 169 states that people are 

considered indigenous either – (i) because they are 

descendents of those who lived in the area before 

colonization; or- (ii) because they have maintained their 

own social, economic, cultural and political institutions 

since colonization and the establishment of new states. 

Furthermore, the ILO Convention says that (iii) self-

identification is crucial for indigenous peoples.  

i) In 1970, then UN Sub-Commission on Prevention of 

Discrimination and Protection of Minorities 

recommended a comprehensive study of the problems 

of discrimination against indigenous populations. In 

1971, Mr. José R. Martínez Cobo (Ecuador) was 

appointed Special Rapporteur for the study. Cobo’s 

seminal report, “Study of the Problem of Discrimination 

against Indigenous Populations”, was submitted in 

1981 and in 1982. The definition of indigenous people 

as propounded by Working Group on Indigenous 

Populations (WGIP) and which was accepted by the 

UN is as follows- “Indigenous communities, peoples 

and nations are those which, having a historical 

continuity with pre-invasion and pre-colonial societies 

that developed on their territories, consider themselves 

distinct from other sectors of the societies now 

prevailing on those territories, or parts of them. They 

Bar and Bench (www.barandbench.com)



24 

 

form at present non-dominant sectors of society and 

are determined to preserve, develop and transmit to 

future generations their ancestral territories, and their 

ethnic identity, as the basis of their continued existence 

as peoples, in accordance with their own cultural 

patterns, social institutions and legal systems.” In the 

meanwhile, the ILO revised Convention No. 107 and 

adopted Convention No. 169 concerning Indigenous 

and Tribal Peoples in Independent Countries. India 

refused to ratify the ILO Convention No. 169 until today. 

This refusal has nothing to do with the history or laws 

operating in the field. 

 

9) THE ILLEGAL IMMIGRANTS  INFILTRATION  ISSUE 

 

a) Contributory factors of illegal migration: The petitioner 

submits that the following are some of the major 

reasons that has contributed to the huge illegal 

immigration from Bangladesh to India: 

i. Increasing pressure on land and mounting 

unemployment in Bangladesh due to 

uncontrolled steep rise in population and 

high density of population (964 per sq. km, 

according to 2011 estimate). 

Bar and Bench (www.barandbench.com)



25 

 

ii. The large scale migration from Bangladesh 

to India has been possible mainly due to the 

porous India-Bangladesh border of 4,096 

kilometers, the fencing of which has not 

been completed so far. 

iii. Better economic opportunities across the 

border. 

iv. Competitive politics of vote-bank and the 

patronage extended to them by political 

parties/vested political groups in India 

v. Presence of strong pro-Bangladesh lobby 

in India often creates myths and confuses 

Indians about the gravity of the problem. 

vi. Large segments of population in 

Bangladesh uprooted severe floods and 

cyclones. 

b) The Social consequences of illegal migration into 

Assam can be sumarised as follows: 

i. Crisis of identity: The influx of immigrants 

has created a crisis of identity among the 

indigenous people. Their cultural survival is 

in serious jeopardy, their political control 

has been weakened and their employment 

opportunities have been undermined by 

such illegal migration.  
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ii. Environmental degradation: Large areas of 

forest land have been encroached upon by 

the immigrants for settlement and 

cultivation. The state has experienced a 

declining percent of land area under forest.  

iii. The State has over the years allowed 

thousands of the illegal immigrants, who 

claim themselves to be Bengali Refugees, 

into core tribal areas. The indigenous 

people had good reasons to feel that they 

were being reduced to ‘foreigners in their 

own land’.  

iv. Community tension: The commission on 

integration and Cohesion found that tension 

usually exist with the presence of high 

levels of migration combine with other 

forms of social exclusion like poverty, poor 

housing etc. 

c) The economic consequences of illegal migration into 

Assam can be sumarised as follows: 

i. The economic consequences between the 

illegal immigrants  and the indigenous 

tribes-people in Assam has much to do with 

the large-scale land alienation of tribals 

because land is seen not only as the prime 
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economic resource in a rather backward 

pre-capitalist agrarian society like Assam 

but also as the symbol of the ethnic 

preponderance 

ii. Increase financial burden: Immigration has 

increased pressure on the part of state 

government, as the government has to 

increase the expenditure on education and 

health facilities to the immigrants. 

iii. Displacing native workers: There is a 

genuine fear particularly during a recession 

that immigrants take jobs which would 

otherwise be taken by local people; in 

particular place and circumstances this 

leads to avoidable and conflict in as much 

as that the States resources are stretched 

iv. Decreases wage level with the increase of 

population: Illegal immigrants in every year 

have been adding a good number of people 

in Assam. It is one of the main reasons of 

population explosion. Due to this there has 

been a decreasing trend in the wage level. 

d) The political consequences of illegal migration into 

Assam can be sumarised as follows: 
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i.  The failure of the government of the day to 

respond the issue of illegal migration led to 

the agitation by the students under the 

banner of AASU. Assam witnessed 

governmental instability, sustained civil 

disobedience campaigns and worst cases 

of ethnic violence.  

ii. Illegal voters: Most of the Bangladeshi 

immigrants have got their names enlisted in 

the voting list illegally, thereby claiming 

themselves as citizens of the state. The 

immigrant’s population act as a vote bank 

for the political parties in Assam. They form 

the majority of the voters in several 

constituencies thereby diminishing the 

political control of the indigenous people in 

their own home land. 

iii. On account of illegal immigration the 

indigenous tribal people lost out on 

numbers, thus facing the real threat of 

imminent marginalisation in share of 

political power. Electoral politics and the 

lust for votes of the illegal immigrants have 

only helped to deepen the fault lines. 
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10) RELEVANT CONSTITUTIONAL PROVISIONS VIS-À-

VIS CITIZENSHIP OF INDIA 

The subject of citizenship is dealt with in Articles 5 to 11 of 

the Constitution. Article 5 provides that every person who has 

his domicile in India and satisfies one of the three conditions 

(a), (b) and (c) shall be a citizen of India. Article 6 deals with 

persons who have migrated to the territory of India from 

Pakistan and lays down conditions under which a person 

would be a citizen of India. It divides such persons into two 

classes; i.e. those who migrated to India before 19-7-1948 

and those who migrated after that date. 

The first class of persons is deemed to be citizens if they have 

been ordinarily resident in India for six months after the 

migration. The second class of persons -can be deemed to 

be Indian citizens if they register themselves as such. The 

words "At the commencement of the Constitution" are 

expressly used in these two articles and thus there is no 

difficulty in appreciating that they deal with citizenship of 

persons as existing on that date. 

Then follows Article 7 which begins with a non-obstante 

clause and is in the nature of a proviso to the earlier two 

articles. Article 7 provides that a person who would be a 

citizen of India by virtue of the provisions in Articles 5 and 6 

shall not be deemed to be such if he "has after the 1st day of 

Bar and Bench (www.barandbench.com)



30 

 

March 1947 migrated from the territory of India to the territory 

now included in Pakistan".  

It appears necessary to read Article 7 in the light of the earlier 

Articles, as these earlier articles deal with citizenship on the 

date of the commencement of the Constitution, it seems 

reasonable to infer that Article 7 also deals with a situation on 

that date.  

 

 

11) RELEVANT STATUTORY PROVISIONS  

A) The Passport (Entry into India) Amendment Rules, 2015 

(IMPUGNED) 

MINISTRY OF HOME AFFAIRS 

NOTIFICATION 

New Delhi, the 7th September, 2015 

G.S.R. 685 (E).- In exercise of the powers conferred by Section 3 

of the Passport (Entry into India) Act, 1920 (34 of 1920), the Central 

Government hereby makes the following rules further to amend the 

Passport (Entry into India) Rules, 1950, namely:- 

1. (1) These rules may be called the Passport (Entry into India) 

Amendment Rules, 2015. 

   (2)  They shall come into force on the date of their publication in 

the Official Gazette. 
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2. In the Passport (Entry into India) Rules, 1950, in Rule 4, in 

sub-rule (1), after clause (h), the following clause shall be 

inserted, namely:- 

“(ha) persons belonging to minority communities in 

Bangladesh and Pakistan, namely, Hindus, Sikhs, 

Buddhists, Jains, Parsis and Christians who were 

compelled to seek shelter in India due to religious 

prosecution or fear of religious persecution and entered 

into India on or before the 31st December, 2014- 

(i) without valid documents including passport or other 

travel documents; or 

(ii) with valid documents including passport or other travel 

document and the validity of any of such documents 

has expired: 

Provided that provision of this clause shall take effect from 

the date of publication of this notification in the Official 

Gazette.” 

  [F. No. 25022/50/2015-F.I] 

G.K. DWIVEDI, Jt. Secy. 

Note: The principal rules were published vide number 

4/5/49/F-1, dated the 25th April, 1950 and last amended vide 

number GSR 132(E), dated the 26th February, 1992. 

Bar and Bench (www.barandbench.com)



32 

 

*********** 

B) The Foreigners (Amendment) Order, 2015 (IMPUGNED) 

ORDER 

New Delhi, the 7th September, 2015 

G.S.R. 686 (E).- In exercise of the powers conferred by Section 3 

of the Foreigners Act, 1946 (31 of 1946), the Central Government 

hereby makes the following order further to amend the Foreigners 

Order, 1948, namely:- 

1. (1) This order may be called the Foreigners (Amendment) Order, 

2015. 

   (2)  It shall come into force on the date of its publication in the 

Official Gazette. 

2. In the Foreigners Order, 1948, after paragraph 3, the 

following paragraph shall be inserted, namely:- 

“3A. Exemption of certain class of foreigners- (1) 

Persons belonging to minority communities in 

Bangladesh and Pakistan, namely, Hindus, Sikhs, 

Buddhists, Jains, Parsis and Christians who were 

compelled to seek shelter in India due to religious 

persecution or fear of religious persecution and entered 

into India on or before the 31st December, 2014- 
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(a) without valid documents including passport or other 

travel documents and who have been exempted under 

Rule 4 from the provisions of Rule 3 of the Passport 

(Entry into India) Rules, 1950, made under Section 3 of 

the Passport (Entry into India) Act, 1920 (34 of 2010); 

or 

(b) with valid documents including passport or other travel 

document and the validity of any of such documents 

has expired: 

are hereby granted exemption from the application of 

provisions of the Foreigners Act, 1946 and the orders made 

thereunder in respect of their stay in India without such 

documents or after the expiry of those documents, as the 

case may be, from the date of publication of this order in the 

Official Gazette.” 

  [F. No. 25022/50/2015-F.I] 

G.K. DWIVEDI, Jt. Secy. 

Note: The principal order was published in the Gazette of 

India vide No. 9/9/46-Political (EW), dated the 14th February 

1948 and last amended vide number GSR 56(E), dated the 

24th January, 2008. 

*************** 
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C) Order dated 23/12/2016 passed by Home Ministry 

(IMPUGNED) 

MINISTRY OF HOME AFFAIRS 

ORDER 

New Delhi, the 23rd December, 2016 

S.O. 4132(E).- In exercise of the powers conferred by Section 

16 of the Citizenship Act, 1955 (57 of 1955), the Central 

Government hereby directs that powers exercisable by it, for 

registration as a citizen of India under Section 5 or for grant 

of certificate of naturalization under Section 6 of the 

Citizenship Act, 1955, in respect of any person belonging to 

minority community in Afghanistan, Bangladesh and 

Pakistan, namely, Hindus, Sikhs, Buddhists, Jains, Parsis 

and Christians (herein this Order referred to as “the 

applicant”), residing in the States of Chhattisgarh, Gujarat, 

Madhya Pradesh, Maharashtra, Rajasthan and Uttar 

Pradesh and Union territory of Delhi, shall also be exercisable 

by- 

(a)  the Collector, within whose jurisdiction the applicant is 

ordinarily resident, in relation to the districts of- 

 (i) Raipur in the State of Chhattisgarh; 

(ii) Ahmedabad, Gandhinagar and Kutch in the State 

of Gujarat; 
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(iii) Bhopal and Indore in the State of Madhya 

Pradesh; 

(iv) Nagpur, Mumbai, Pune and Thane in the State of 

Maharashtra; 

(v) Jodhpur, Jaisalmer and Jaipur in the State of 

Rajasthan; 

(vi) Lucknow in the State of Uttar Pradesh; and 

(vii) West Delhi and South Delhi in the Union Territory 

of Delhi; and 

(b) the Secretary of the Department of Home of the State 

or the Union Territory, as the case may be, within whose 

jurisdiction the applicant in ordinarily resident, in relation to 

districts not covered under clause (a),in accordance with the 

provisions of the Citizenship Rules, 2009 (hereinafter 

referred to as the said Rules), subject to the following 

conditions, namely:- 

(A) the application for registration as citizen of India or 

grant of certificate of naturalization as citizen of India under 

the said Rules is made by the applicant online; 

(B) the verification of the application is done 

simultaneously by the Collector or the Secretary, as the case 

may be, at the district level and the State level and the 

application and the reports thereon shall be made accessible 

simultaneously to the Central Government; 
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(C) the Collector or the Secretary, as the case may be, 

makes such inquiry as he considers necessary for 

ascertaining the suitability of the applicant and for that 

purpose forward the application online to such agencies for 

verification and comments as may be required under the 

instructions issued by the Central Government in this regard; 

(D) the comments of the agencies referred to in clause (C) 

are uploaded online by such agencies and accessible to the 

Collector or the Secretary, as the case may be, and the 

Central Government; 

(E) the Collector or the Secretary, as the case may be, on 

being satisfied with the suitability of the applicant, grant him 

the citizenship of India by registration or naturalization and 

issue a certificate of registration or naturalization, as the case 

may be, signed by the Collector or the Secretary, as the case 

may be, in the Form as prescribed in the said rules; and 

(F) the Collector and the Secretary shall maintain a 

register, in accordance with the said rules, containing the 

details of persons so registered or naturalized as a citizen of 

India and furnish a copy thereof to the Central Government 

within seven days of such registration or naturalization. 

2.All applications for citizenship of India in respect of persons 

referred to in this Order, which is pending before the Central 

Government immediately before the publication of this Order 

in the Official Gazette, shall be transferred by the Central 
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Government to the Collector or the Secretary, as the case 

may be. 

3.This Order shall be in force for a period of two years from 

the date of publication of this Order in the Official Gazette. 

D) [F. No. 26030/266/2014-IC-II (S.O.)] 

MUKESH MITTAL, Jt. Secy. 

********** 

12) RIGHTS OF INDIGENOUS PEOPLE OF ASSAM 

a) The Sixth Schedule of the Indian Constitution provides a 

separate administrative system for the tribal areas of the 

Northeastern region to protect the tribes from political and 

economic exploitation. To safeguard the rights and 

interests of the tribal people in India, the ‘scheduled areas’ 

were formulated under the Indian Constitution. The Indian 

Constitution envisaged bringing about development and 

progress among the tribal communities and further 

assimilation of these groups with mainstream Indian 

society. The various provisions of the 6th Schedule also 

allowed these indigenous people to preserve their distinct 

identity, history, customary practices and traditional 

beliefs. However the constitutional safeguards have not 

necessarily guaranteed them their share of special rights 

in as much as the impugned provision seeking to confer 

citizenship to the illegal immigrants have uprooted the 
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indigenous people from their lands and denied of their 

livelihoods. 

b) The United Nations Declaration on the Rights of 

Indigenous Peoples was adopted by the United Nations 

General Assembly during its 61st session at UN 

Headquarters in New York City on 13 September 2007. It 

is submitted that India is a signatory to the aforesaid 

Declaration. The Declaration sets out the individual and 

collective rights of indigenous peoples, as well as their 

rights to culture, identity, language, employment, health, 

education and other issues. It also "emphasizes the rights 

of indigenous peoples to maintain and strengthen their 

own institutions, cultures and traditions, and to pursue 

their development in keeping with their own needs and 

aspirations". It "prohibits discrimination against indigenous 

peoples", and it "promotes their full and effective 

participation in all matters that concern them and their right 

to remain distinct and to pursue their own visions of 

economic and social development". The goal of the 

Declaration is to encourage countries to work alongside 

indigenous peoples to solve global issues, like 

development, multicultural democracy and 

decentralization. According to Article 31, there is a major 

emphasis that the indigenous peoples will be able to 

protect their cultural heritage and other aspects of their 
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culture and tradition, which is extremely important in 

preserving their heritage. 

c) Chapter X in the Assam land and Revenue Regulation, 

1886 (hereinafter shortly called the Regulation): The 

Regulation which came into force on 1st of July, 1886 gave 

the State a systematic Regulation of Land Revenue 

Administration practically covering all the issues for the 

first time. The Regulation, the Rules framed thereunder, 

the Assam Land Record Manual, 1906, the Assam Land 

Revenue Reassessment Act, 1936 and the Assam 

Resettlement Manual, 1936 constituted the edifice of Land 

Revenue Administration formulated by the British. This 

system of Land Revenue Administration which was put in 

place by the British about over 100 years has been 

continuing till date, with certain modifications. There were 

no well defined safeguards to the Ryots (lessees or 

tenants) belonging to the backward classes either during 

the Ahom, Koch or Kachari Rules or during the East India 

Company and subsequently during the British era, 

separate from those available to the other general class of 

lessees. This was primarily because land in this part of the 

country was still not scarce and population relatively 

sparse. For the first time during 1930s undesirable impact 

of the large number of migrants and other people mostly 

from eastern parts of the then Bengal were felt, though the 
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migration to char areas and the sparsely populated parts 

of Assam were continuing by then. Under these 

circumstances and in order to maintain peace and order 

the then administration were compelled to delimit certain 

areas as “closed” to the immigrants and non tribals by 

means of imaginary lines with a view to protect the 

predominantly tribal inhabited areas. This was popularly 

known as “Line System”. The “Line System”, however, did 

not work satisfactorily. In 1936, the Government formed a 

committee with Mr. Hockenhull as Chairman to enquire 

into the working of the “Line System”. The committee, in 

its report, recommended for ejectment of the unauthorized 

occupants from the closed villages. The committee also 

recommended enlargement of the prohibited area for 

protection of the backward communities from the land 

hungry outsiders. Having regard to the recommendations 

of the committee noticed above the Government in 1939 

decided in principle that whole mouzas or compact parts 

of the mouzas predominantly inhabited by the tribals and 

other backward classes should be construed as protected 

areas. In early 1945, the Government included a para in 

the “Resolution of Land Settlement” published vide 

notification no. RD.68/44/52 dated 15.01.1945 for 

providing protection to the tribals and other backward 

classes of the people. The said para which has special 
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significance in the context of the present adjudication is 

quoted herein below- 

“13. Special provisions will be made for protection of tribal 

classes by constituting a tribal belt in the sub montane 

track where they predominate” 

Finally, in July, 1945 the Government adopted a 

Resolution bearing no. RD.68/44 dated 13.07.1945 for 

protection of tribal classes of the people in areas 

predominantly inhabited by them against aggression of 

outside elements. Consequently the principal Regulation 

was amended in 1947 by adding a new Chapter i.e. 

Chapter X, providing for welfare and protection of certain 

backward classes so far as land settlement and allied 

matters are concerned. It would thus be noticed that 

Chapter X had to be introduced in the Regulation for the 

protection of the backward classes and tribals in particular 

who on account of their primitive conditions and lack of 

education or material advantages were not capable of 

looking after their own welfare. Further, the undesirable 

impact of large number of migrants from the then Eastern 

part of Bengal is also considered to be one of the principal 

reason for conceiving the idea of having tribal belts and 

blocks. Chapter X was inserted in the Regulation with a 

view to achieve larger public interest i.e. protection of the 
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identity, interest and welfare of the backward classes and 

tribals in particular living in the foot hills and sub montane 

areas of Assam.  

 

13) ETHNIC CLASHES AND VIOLATION OF 

FUNDAMENTAL RIGHT TO LIFE AND DIGNITY UNDER 

ARTICLE 21 

The Writ Petitioners state that State of Assam has 

repeatedly witnessed ethnic clashes and violence 

leading to loss of human lives and destruction of 

properties. The State is unable to ensure the safety and 

security of its inhabitants thereby resulting in a direct 

infringement of Article 21 of the Constitution of India. 

The ethnic riots and armed movements witnessed in 

Assam is well documented. It is submitted that the 

continuous and frequent ethnic clashes and conflicts is 

hugely disruptive of community development and is 

also in gross violation of the right to life and dignity. 

Ethnic clashes arises out of existential threat 

perceptions, fear of being reduced to minority in one's 

own homeland and/or giving up territories to foreigners, 

imposition of foreign or alien culture. Ever since the 

dawn of human civilization every group and community 

in the world has fiercely defended their homeland from 
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alien attack and illegal occupation. Right to protect their 

own homeland, territory, culture, honor and dignity from 

illegal alien occupation is an inviolable right that exists 

in every group and community. The petitioners submit 

that the unabated influx of illegal immigrants into their 

land violates this basic right of the Assamese 

Community and has put at jeopardy the very existence 

of their culture, religion and national identity. There is a 

simmering belief that the vote bank politics would not 

allow a permanent solution tọ this problem. The local 

population of Assam is increasingly feeling more 

alienated as the veșted groups have given the ethnic 

clashes the colour of an "anti bengali propaganda” 

which is actually an ethnic and economic conflict.  

 

14) RIGHT OF THE INDIGENOUS PEOPLE TO 

PRESERVE THEIR UNIQUE CULTURE AND 

TRADITIONS: 

i. The father of our Nation, Mahatma Gandhi, highlighted 

the importance of culture in the following words: "I do 

not want my house to be walled in on all sides and my 

windows to be stuffed. I want the culture of all the lands 

to be blown about my house as freely as possible. But 

I refuse to be blown off my feet by any." 
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ii.  Lord Denning, One of the Worlds’s most liberal and 

influential Judge of the last Century in his book "In due 

course of Law has written: "In recent times England has 

been invaded - not by enemies - not by friends, but by 

those who seek England as a haven. In England there 

is social security - a National Health Service and 

guaranteed housing - all to be had for the asking 

without payment and without working for it. Once here, 

each seeks to bring his relatives to join him. So they 

multiply exceedingly ...” 

iii. The right to culture in human rights law is essentially 

about the celebration and protection of humankind's 

creativity and traditions. The right of an individual to 

enjoy culture and to advance culture and science 

without interference from the state is a human right. 

Under international human rights law governments also 

have an obligation to promote and conserve cultural 

activities and artefacts, particularly those of universal 

value. Culture is overwhelmingly applauded as positive 

in the vast majority of human rights instruments. 

iv. In the preamble to the Universal Declaration on Cultural 

Diversity (2001), culture is defined as “...the set 

ofdistinctive spiritual, material, intellectual and 

emotional features of society or a social group, and that 

it encompasses, in addition to art and literature, 
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lifestyles, ways of living together, value systems, 

traditions and beliefs." 

v. This definition is in line with the conclusions of the 

World Conference on Cultural Policies (MONDIACULT, 

Mexico City, 1982), of the World Commission on 

Culture and Development (Our Creative Diversity, 

1995) and the Intergovernmental Conference on 

Cultural Policies. 

vi. That seen from the various dictionary definitions, 

“Culture” of a group or a society is a compendium of its 

distinct characteristics which includes Language and 

Dialect, Science and Technology, Cuisine, Aesthetics - 

art, music, literature, fashion, and architecture, Values, 

ideology, social conventions, including norms, taboos, 

and etiquette, Gender roles, Recreational activities 

such as festivals and holidays, Commercial practices, 

Social structure and Religion. 

vii. RELEVANCE OF CULTURE: The significance of 

culture in the growth of human development is well 

recognized. In the Report of the UN world commission 

on culture and development - our creative diversity - 

summery version, July 1996 Paris, it is stated thus: "If 

the communities of the world are to improve their 

human development options they must first be 

empowered to define their futures in terms of who they 
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ultimately want to be. Every community has its cultural 

and spiritual affiliations reaching back symbolically to 

the dawn of time, and it must be in a position to honour 

them. These cultural patterns play an irreplaceable role 

in defining individual and group identity and provide a 

shared "language” through which the members of a 

society can communicate on existential issues which 

are beyond the reach of everyday speech. But also, as 

each one of us goes further and deeper into the 

unexplored territory of his singularity, we have good 

reasons to hope that he or she will discover there the 

unmistakable footprint of a common humanity" 

viii.  Prof. Amartya Sen, recipient of the 1998 Nobel Prize 

for Economics, discusses the role of culture in 

addressing development. According to Sen “Cultural 

matters are integral parts of the lives we lead. If 

development can be seen as enhancement of our living 

standards, then efforts geared to development can 

hardly ignore the world of culture.” In his paper “How 

Does Culture matter” (March 2002), Prof. Sen states 

that culture does matter to development because it is 

about the way the people live, and how the quality of 

their lives are improved. Prof. Şen argues Culture has 

an economic component. Tourism provides economic 

wealth. Preservation of historical sites, the absence of 
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crime, are all economic assets, so culture can also be 

economically rewarding. 

ix. In Keeping the Promise: United to Achieve the 

Millennium Development Goals, Declaration of the 

2010 United Nations Millennium Development Goals 

Summit, it has been so declared: "We acknowledge the 

diversity of the world and recognize that all cultures and 

civilizations contribute to the enrichment of humankind. 

We emphasize the importance of culture for 

development and its contribution to the achievement of 

the Millennium Development Goals." 

x. In 2010 and 2011, the United Nations' General 

Assembly adopted three historic resolutions, which 

marked a profound shift in perspective on culture: from 

a view of culture as decorative' or secondary to key 

development initiatives, to one which recognizes its 

fundamental role in addressing global challenges 

effectively and sustainably. Following the 2010 UN 

Summit on the MDG and its outcome resolution called 

“Keeping the promise: united to achieve the Millennium 

Development Goals”, two other important resolutions 

specifically on culture and development were adopted, 

which emphasized the importance of culture as “an 

essential component of human development, a source 
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of identity, innovation and creativity for the individual 

and the community”. 

xi. The Resolutions also stressed that culture is “an 

important factor in the fight against poverty, providing 

for economic growth and ownership of development 

processes”, and acknowledged “the positive 

contribution of culture in achieving sustainable 

development goals including the Millennium 

Development Goals. 

xii. That the World Commission on Culture and 

Development has declared that "Culture is the fountain 

of our progress and creativity and must be carefully 

nurtured to grow and develop." 

xiii. The role of culture in creating green jobs,reducing 

poverty, making cities more sustainable, providing safe 

access to water and food, preserving the resources of 

oceans and forests, and strengthening the resilience of 

communities in the face of disasters, is truly major and 

irreplaceable. UNESCO argues that placing culture at 

the heart of our strategies is both the condition for 

enabling sustainable development, and a powerful 

driving factor for its achievement. In a Statement by a 

group of United Nations experts on the World Day for 

Cultural Diversity for Dialogue and Development on 

21st May 2010, the importance of the States' 
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responsibility to create an environment conducive to 

cultural diversity and enjoyment of cultural rights are 

highlighted in the following words:“ On the occasion of 

the World Day for Cultural Diversity, noting that 

universal values of human rights should serve as a 

bridge among all cultures and should not be 

subservient to social, cultural or religious norms, we 

remind States of their responsibility under international 

law to create an environment conducive to cultural 

diversity and the enjoyment of cultural rights in which 

all persons, including national or ethnic, religious and 

linguistic minorities and those based on other 

attributes, as well as indigenous peoples, have the 

right: to express themselves and to create and 

disseminate their work in the language of their choice, 

and particularly in their mother tongue; receive quality 

education and training that fully respect their cultural 

identity; and have the right to participate in the cultural 

life of their choice and conduct their own cultural 

practices, subject to respect for human rights and 

fundamental freedoms." 

xiv. CULTURE UNDER PROTECTION OF RIGHT TO 

INTERNATIONAL COVENANTS: There are several 

international treaties, declarations protection and 
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promotion of cultural rights. Prominent amongst them 

to which India is a signatory country are as under: 

a. Universal Declaration of Human Rights (1948): 

Article 27 provides: "Everyone has the right freely 

to participate in the cultural life of the community, 

to enjoy the arts and to share in scientific 

advancement and its benefits. Everyone has the 

right to the protection of the moral and material 

interests resulting from any scientific, literary or 

artistic production of which he is the author." 

b. The Indigenous and Tribal Populations 

Convention, 1957 (No. 107): The Indigenous and 

Tribal Populations Convention, 1957 (No. 107) 

was a first attempt to codify international 

obligations of States in respect indigenous and 

tribal populations and was the first international 

convention on the subject, and was adopted by 

the ILO at the request of the UN-System. India 

ratified the convention in 1958. Article 13 

provides "1. Procedures for the transmission of 

rights of ownership and use of land which are 

established by the customs of the populations 

concerned shall be respected, within the 

framework of national laws and regulations, in so 

far as they satisfy the needs of these populations 
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and do not hinder their economic and social 

development. 2. Arrangements shall be made to 

prevent persons who are not members of the 

populations concerned from taking advantage of 

these customs or of lack of understanding of the 

laws on the part of the members of these 

populations to secure the ownership or use of the 

lands belonging to such members." 

c. International Covenant on Economic, Social and 

Cultural Rights (1966): The ICEȘCR, adopted by 

the General Assembly in December 1966 and 

entered into force in 1976. It elaborates the 

principles laid out in UDHR and is legally binding 

on all states who have signed and ratified its 

provisions. Article 15 upholds the right of 

everyone to: "1. (a) To take part in cultural life; (b) 

To enjoy the benefits of scientific progress and its 

applications; (c) To benefit from the protection of 

the moral and material interests resulting from 

any scientific, literary or artistic production of 

which he is the author; 2. The steps to be taken 

by the States Parties to the present Covenant to 

achieve the full realization of this right shall 

include those necessary for the conservation, the 

development and the diffusion of science and 
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culture; 3. The States Parties to the present 

Covenant undertake to respect the freedom 

indispensable for scientific research and creative 

activity; 4. The States Parties to the present 

Covenant recognize the benefits to be derived 

from the encouragement and development of 

international contacts and co-operation in the 

scientific and cultural fields." 

d. Principle 22 of the United Nations Conference on 

Environment and Development (Rio Declaration 

on Environment and Development, 1992) - Earth 

summit; “Principle 22: Indigenous people and 

their communities and other local communities 

have a vital role in environmental management 

and development because of their knowledge 

and traditional practices. States should recognize 

and duly support their identity, culture and 

interests and enable their effective participation in 

the achievement of sustainable development.” 

The Convention on Biological Diversity, 1992 

recognizes the close and traditional dependence 

of many indigenous and local communities 

embodying traditional lifestyles on biological 

benefits arising fromthe use of traditional 

knowledge, innovations and practices relevant to 
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the conservation of biological diversity and 

thesustainable use of its components.” 

e. United Nations Declaration on the Rights of 

Indigenous Peoples, 2007 Article 26: 1. 

Indigenous peoples have the right to the lands, 

territories and resources which they have 

traditionally owned, occupied or otherwise used 

or acquired; 2. Indigenous peoples have the right 

to own, use, develop and control the lands, 

territories and resources that they possess by 

reason of traditional ownership or other traditional 

occupation or use, as well as those which they 

have otherwise acquired;3. States shall give legal 

recognition and protection to these lands, 

territories and resources. Such recognition shall 

be conducted with due respect to the customs, 

traditions and land tenure systems of the 

indigenous peoples concerned.”.  Article27 

"States shall establish and implement, in 

conjunction with indigenous peoples concerned, 

a fair, independent, impartial, open and 

transparent process, giving due recognition to 

indigenous peoples' laws, traditions, customs and 

land tenure systems, to recognize and adjudicate 

the rights of indigenous peoples pertaining to 
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their lands, territories and resources, including 

those which were traditionally owned or otherwise 

occupied or used. Indigenous peoples shall have 

the right to participate in this process.” 

15) RIGHT TO CULTURE UNDER ARICLES 19, 21 AND 

29  OF THE INDIAN CONSTITUTION 

a) It is submitted that Culture is a form of expression and 

therefore is protected under Article 19 of the 

Constitution of India and any law that infringes on the 

free exercise of the right to culturę must therefore 

satisfy the test of law under Article 19 (2) of the 

Constitution of India. The early approach to Article 21 

which guarantees right to life and personal liberty was 

circumscribed by literal interpretation in A.K. Gopalan 

AIR 1950 SC 27. But in course of time, the scope of this 

application of the article against arbitrary encroachment 

by the executives has been expanded by liberal 

interpretation of the components of the article in tune 

with the relevant international understanding. Thus 

protection against arbitrary privation of "life" no longer 

means mere protection of death, or physical injury, but 

also an invasion of the right to “live” with human dignity 

and would include all these aspects of life which would 

go to make a man's life meaningful. (Francis Coralie 

Mullin v. UT of Delhi (1981)1SCC 608, P. Rathinam v. 
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Union of India (1994)3SCC394, at $CC p. 409, para 27, 

C. Masilamani Mudaliar V. Idol of Sri 

Swaminathaswami Swaminathaswami Thirukoil, 

(1996) 8 $CC 525, at page 536) 

b) In D.A.V. College v. State of Punjab, (1971) 2 SCC 269, 

at page 273 and subsequently in T.M.A. Pai Foundation 

v. State of Karnataka, I(2002) 8 SCC 481, at page 555, 

this Hon'ble Court has held that “Article 29(1) gives the 

right to all sections of citizens, whether they are in a 

minority or the majority religion, to conserve their 

language, script or culture.” 

c) Writ Petition (civil) No. 562 of 2012, Assam Sanmilita 

Mahasangha & Ors. vs Union of India & Ors.On 

December 17, 2014, the Honourable Court observed 

that illegal migration has resulted in “periodic clashes 

between the citizens of India and migrants”, leading to 

loss of life and property, and thereby violating the 

constitutional rights of the Assamese people. It 

reaffirmed that illegal migration had eroded the cultural 

way of life of the Assamese people as they were being 

swamped by the illegal migrants who had no right to be 

in India. 
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16) SOCIO-CULTURAL PRACTICES OF THE 

INDIGENIOUS PEOPLE OF ASSAM AND GRADUAL 

INVASION AND DESTRUCTION:  

a) The Assamese Culture has developed due to cultural 

assimilation of different ethno-cultural groups under various 

politico-economic systems in different periods of history. The 

term "Assamese" is often used to refer to those who are 

citizens of Assam. The Constitution of India has defined who 

shall be a citizen of India and therefore the reference point for 

determining the Assamese culture for recognition as a 

constitutional right has to be the date of commencement of 

the Constitution of India. 

b) The petitioners state that Assamese language is the principal 

language of the state and is regarded as the lingua franca. 

The population of Assam largely comprised of numerous 

Assam Tribes with their varied customs, languages, tradition, 

culture, dresses, and exotic way of life. Some of the 

prominent tribes of Assam are Bodo, Şingpho, Santhal, 

Dimasa people, Karbi, Khamti, Khamyang, Mishing, Nishi, 

Phake and Rabha. The tribal communities of Assam have 

their individual languages, cultural traits, rites, rituals, 

festivals, folk music, dance contributing to the richness of the 

socio cultural fabric of Assam. Assam, being the home to 

many ethnic groups and different cultures, is rich in folk 

music. Painting is an ancient tradition of Assam. Silk Weaving 
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and Crafts is part of rich Assamese Culture. The Institution of 

Satra is a unique feature of Vaishnavism in Assam, founded 

by Sankardeva (1449 to 1568), the father of Assamese 

culture. Institutions like sattra(monasteries) and village 

Namghar (prayer houses), had profound influence in the 

evolution of social makeup of Assam's society. The artistic 

oeuvres lead to engendering of new forms of literature, music 

(Borgeets or songs celestials), theatre (Ankia Naat) and 

dance (Sattriya dance). There are several important 

traditional festivals in Assam. Bihu is the most celebrated 

festival in Assam. The ethnic tribes in Assam have their own 

festivals.  

c) It is worthwhile to mention here that in 1532 Turbak invaded 

Assam with a Muslim army and was defeated by the king of 

the Ahomş. Those taken prisoner were settled in the region 

and married Assamese women, losing all their Islamic culture 

within a few generations and adopting local customş. In the 

1630s, the Muslim şaint Shah Milan, also known as Azan 

Faqir, opened the way for Islamic missionaries, by winning 

the patronage of the Ahom rulers. Between 1910 and 1931, 

thousands of Bengali Muslim peasants from eastern Bengal, 

now Bangladesh, came and settled in the state of Assam. 

Their descendants today have adopted the Asamiya 

language and identify themselves as Assamese. The 

Assamese Muslims are well integrated with the rest of 
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Assamese society. Assamese Muslims have often been in 

positions of influence within the society of Assam and even 

India; one of their most famous individuals was Fakharuddin 

Ali Ahmed, President of the Indian Republic from Assam. 

d) The petitioner submits that the immigration from Bangladesh 

is a real threat to the language, cultural and ethnic identity of 

the Assam. As stated above, these apprehensions are real 

given the fact that the demography of the state is fast 

changing. The culture of Bengali migrants, (whether an 

individual is a Hindu or Muslim) which includes their 

language, respect for rule of law, their general acceptance of 

family planning schemes, respect towards nature, woman, 

traditional social and cultural institutions of Assam and the 

liberal values etc is different to that of the Assamese culture. 

 

17) GROUNDS OF CHALLENGE : 

a) FOR THAT unlike a refugee, an illegal migrant is a person 

who crosses an international boundary and without any valid 

document, enters into another country for the purpose of 

carrying on any illegal or anti-social activities in that country 

or for other economic or political purposes. According to 

Section 2(b) of The Citizenship Act, 1955, an “illegal migrant” 

means a foreigner who has entered into India:(i) Without a 

valid passport or other travel documents and such other 

document or authority as may be prescribed by or under any 
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law in that behalf; or (ii) with a valid passport or other travel 

documents and such other document or authority as may be 

prescribed by or under any law in that behalf but remains 

therein beyond the permitted period of time. It is stated that 

the sub-ordinate legislations impugned herein have diluted 

and indirectly ammended the meaning of “illegal migrant” as 

defined in Section 2(b) of The Citizenship Act, 1955 without 

first amending Section 2(b). This is not permissible in law. 

Here is a clear case of conflict between a substantive 

legislation and a sub-ordinate legislation. In this view of the 

matter the impugned legislation being ultra-vires the Act is 

not sustainable in law and hence deserves to be set aside 

and quashed. 

b) FOR THAT it is settled law that a subordinate legislation must 

yield to plenary legislation. As indicated herein above the 

notifications impugned herein have overridden the provisions 

of the parent Act and is therefore ultra vires. They are also 

manifestly arbitrary. In this view of the matter the impugned 

legislation being ultra-vires the Act is not sustainable in law 

and hence deserves to be set aside and quashed. 

c) FOR THAT the classification made vide the impugned 

notifications is not based upon any intelligible differentia and 

there is absolutely no nexus between the basis of the 

classification and the object sought to be achieved by the said 

amendment. The impugned provision is hence liable to be 
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set-aside and quashed being ultra-vires the provisions of the 

Constitution. 

d) FOR THAT the direct and invetiable effect of the impugned 

notifcations is that it will allow dilution of the Assam accord 

inked in 1985 which presently makes anyone entering from 

Bangladesh into Assam after 24th March’1971 an illegal 

immigrant. 

e) FOR THAT the impugned notifications also have the potential 

to derail and nullify the gains made by updating the National 

Registrar of Citizens in Assam. Many persons who could not 

otherwise establish their claims and were therefore excluded 

from draft NRC published recently can now take shelter under 

the impugned notifications and subsequently become 

legitimate Indian citizens at the cost of the indigenious people 

of Assam. It is thus apparent that the petitioners have been 

treated unfairly thus violating their fundamental right to 

equality. In this view of the matter the impugned notifications 

deserve to be declared ultra-vires and consequently struck 

down. 

f) FOR THAT the sub-ordinate legislations impugned herein are 

however, unprecedented, in the sense that never before has 

religion been specifically identified in the citizenship law as 

the ground for distinguishing between citizens and non-

citizens. It has introduced religion as a new principle into the 

citizenship law and can be conveniently branded as 
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“communally motivated humanitarianism.” The illegal 

immigrants who are to be granted the benefit of this 

legislation are to qualify for citizenship only on the basis of 

religion; a requirement that goes against one of the basic 

tenets of the Indian Constitution, secularism. This is not 

permissible in law. In this view of the matter the impugned 

legislation is not sustainable in law and hence deserves to be 

quashed being ultra-vires the Constitution. 

g) FOR THAT under Article 11 of the Constitution it is the 

Parliament alone that is competent to make a law on 

acquisition and termination of citizenship. In this regard it is 

submnitted that the definition of ‘illegal migrant’ as defined in 

Section 2(b) of The Citizenship Act, 1955 cannot be 

overridden by an executive fiat. It may be further relevant to 

note that the two order dated 07/09/2015 have not been 

followed up with the required legislative intervention meaning 

thereby that the corresponding Acts, namely, the Foreigners 

Act, 1946 and the Passport (Entry into India) Act, 1920 have 

not been amended in tandem to lend teeth. In this view of the 

matter the impugned legislation is not sustainable in law and 

hence deserves to be quashed being ultra-vires the 

Constitution. 

h) FOR THAT while religious persecution may in the given facts 

and circumstances be a reasonable principle for 

differentiation, it cannot be articulated in a manner that dilutes 
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the republican and secular foundations of citizenship in India, 

and goes against constitutional morality. The impugned 

legislations fall foul of the principles of ‘constitutional morality’ 

and are therefore liable to be struck down as illegal and ultra-

vires the constitution. 

i) FOR THAT the theory of “basic structure” states that the 

Constitution contains certain characteristics that cannot be 

taken away by any legislation; for example, judicial review, 

free and fair elections, and welfare state. These form the 

cornerstone of the governance of a country. Therefore, any 

legislation that fails the test of “basic structure” is 

unconstitutional. Secularism is a basic structure, as has been 

reiterated by the Supreme Court in S. R. Bommai vs. Union 

of India (1994). It has also been incorporated in the Preamble 

to the Constitution, which serves as the guiding light to 

interpreting the Constitution. As understood in the Indian 

context, secularism means “sarvra dharma sambhava.” This 

means that all religions are equal in the eyes of law and that 

the State shall not propagate or endorse one particular 

religion. This philosophy is also enshrined in the Preamble 

and in Articles 26 to 29 of the Constitution. In this view of the 

matter the impugned legislation is not sustainable in law and 

hence deserves to be quashed being ultra-vires the 

Constitution. 
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j) FOR THAT the effect of the impugned Passport (Entry into 

India) Amendment Rules, 2015 is that the entry into India of 

the persons covered by the conditions laid down in the 

notification without valid travel documents or with valid 

documents and the validity or any of such documents has 

expired, stand regularized with effect from 07/09/2015 (the 

date of publication of the notification in the Official Gazette). 

In other words such persons will not be termed as “illegal 

migrant”. Such people would also naturally include those 

illegal immigrants who have entered into Assam after 25th 

March’1971. The post 1971 stream of illegal immigrants have 

been given an olive branch to claim themselves to be victims 

of religious persecution by the impugned legislations. Prior to 

the impugned legislations such persons were “illegal 

immigrants” in terms of Section 6A of the Citizenship 

Act’1955. There is therefore an obvious conflict between a 

statutory provision vis-à-vis the sub-ordinate legislation. The 

impugned provision would go to clearly show that the people 

of Assam have been discriminated against and have been 

put to an obvious disadvantage without any reasonable basis. 

This has directly and substantially violated the petitioner’s 

fundamemtal right under Article 14. In this view of the matter 

the impugned legislation is not sustainable in law and hence 

deserves to be set aside and quashed being ultra vires the 

Constitution.  
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k) FOR THAT the effect of the impugned Foreigners 

(Amendment) Order, 2015 issued in exercise of the powers 

conferred by section of the Foreigners Act, 1946, is that the 

stay in India of the persons covered by the conditions laid 

down in the Order who entered into India without valid travel 

documents or with valid documents but the validity of such 

documents having expired, stands regularized with effect 

from 07/09/2015 (the date of publication of the notification in 

the Official Gazette). In other words such persons will not be 

termed as “illegal migrant”. Such people would also naturally 

include those illegal immigrants who have entered into 

Assam after 25th March’1971 and continues to stay in Assam 

illegally. No proceedings for declaring them as foreigners and 

or deporting them can be inititated against such persons if 

they claim to be victims of religious persecution. The 

fundamental right of the petitioners under Article 14 to be 

treated equally and fairly in the matter of detection and 

deportation of illegal immigrants from Assam has been 

violated. In this regard the petitioners submit that they view 

the impugned legislations as violation of the Assam Accord, 

which treated all those who entered the state after 

March’1971 as illegal immigrants. The amendment defeats 

the purpose of the accord and opens the floodgates to more 

illegal immigration and consequently increases claims on 

diminishing resources. The transformation of migrants, 
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hitherto perceived as illegal encroachers, into legitimate 

citizens cannot be justified. The impugned amendments have 

enabled the post-1971 stream of illegal migrants to apply for 

Indian citizenship via the route of naturalisation at a future 

point of time. In order that these people can apply for 

citizenship under Section 6, they are proposed to be 

decriminalised by lifting the prefix ‘illegal’ before the word, 

‘migrants’. As such the impugned provision is violative of 

Article 14 of the Constitution and hence liable to be struck 

down. 

l) FOR THAT While Section 3 of the Citizenship Act covers the 

acquisition of citizenship by birth for the rest of the country, 

Section 6 A therein, incorporated by an amendment in 1985, 

and is meant for providing special provisions for citizenship 

in Assam covered under the Assam Accord. According to this 

6 A of the Citizenship Act, read with the provisions in the 

Schedule under Section 4A (4) of the Citizenship 

(Registration of Citizens and Issue of National Identity Cards) 

Rules, 2003, any person who crossed over to the Indian 

territory after March 25, 1971 shall be treated as an illegal 

migrant. But for the impugned notifications, such a case of 

illegal migration would have attracted the relevant penal 

provisions of the Foreigners Act, 1946 and the Foreigners 

Tribunal Order, 1964.  
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m) FOR THAT the impugned notifications seek to encourage 

illegal immigration into the territory of India and particularly 

Assam. Such a stand by a sovereign government at the cost 

of its bonafide citizens cannot be countenanced more so 

because the influx of illegal migrants into India in general and 

Assam in particular constitutes "external aggression" as 

defined under Article 355 of the Constitution. And the Union 

is bound to protect the State from such external aggressions. 

n) FOR THAT the problem of presence of a large number of 

illegal immigrants is no more limited to the State of Assam. 

As a matter of fact these immigrants are present across the 

country as would be evident from the statement dated 

14/07/2004 given on the floor of the parliament by the 

Minister of State, Home, Government of India. It is in this 

regard the petitioners submit that the admistrative order 

dated 23/12/2016 passed by the Home Ministry sets up a 

very regressive and dangerous precedent. Any illegal 

immigrant belonging to the specified minority community 

indicated in the order can apply online for grant of citizenship 

by registration or naturalization. The procedures for 

verification of the applicants have several loopholes and thus 

do not inspire any confidence. The petitioners respectfully 

submit that citizenship of India is a very valued right and 

ought not to be diluted in any manner to award illegal 

immigrants. The order dated 23/12/2016 passed by the Home 
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Ministry precisely seeks to grant citizenship to people who 

are otherwise illegal immigants and therefore deserve to be 

prosecuted and deported. The impugned order seeks to 

undermine the territorial integrity and sovereignity and hence 

is not sustainable is law being ultra vires the Constitution.  

o) .FOR THAT the scheme of the Constitution of India does not 

anywhere provide for giving shelter to any illegal immigrant 

who have stealthily sneaked in through the border and settled 

down in the territory of India.  As a matter of fact no where in 

the world would one find any legal provision which seeks to 

shelter foreigners who have illegally entered that country. The 

only exception is perhaps Israel which is a “Jewish State” and 

offers the “right to return” to Jews from anywhere in the world.   

p) FOR THAT Article 6 of the Constitution of India clearly states 

that a person, who came to India from the territory then 

included in Pakistan and whose parents or grandparents 

were born in India as understood under the Government of 

India Act, 1935, would be treated as an Indian Citizen. 

However, for acquiring citizenship, this Article has stated that 

such a person should migrant to India before July, 19, 1948. 

There is a rider, too, that if any other person had come to 

India before six months of the commencement of the 

Constitution in order to be treated as Indian Citizen, he or she 

must get himself / herself registered as an Indian Citizen with 

the prescribed authorities in the manner laid down by the 
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Government of India. The Constitution was enforced with 

effect from January 26, 1950. Therefore, any person who 

came to India, the last date should be before 19 January, 

1949 at the latest. It is thus seen that there are two cut-off 

dates, i.e July, 19, 1948 without application and January 19, 

1949 with application, for acquiring Indian Citizenship. These 

are the laid down under the Constitution of India and till now 

provisions of Article 6 of the Constitution have remained 

unchanged. It is also provided by the Constitution that any 

law, which in any manner infringes the fundamental rights 

conferred on the citizens by the Constitution, is void. In this 

regard it is submitted that the impuned notifications most 

arbitrarily and without any legal basis has fixed the cut-off 

date as 31/12/2014 for people of 6 minority communities who 

claim themselves to be victims of religious persecution in 

Pakistan and Bangladesh. It is stated that there cannot be 

any other cut-off date which is at a variance with the one that 

is given in the Constitution. The above provisions contravene 

Articles 14 & 21 of the Indian Constitution.In this view of the 

matter the impugned sub-ordinate legislations are ultra-vires 

the Constitution and hence liable to be quashed. 

q) FOR THAT the founding fathers of our Constitution never 

intended to extend protection to illegal infiltrators and confer 

citizenship upon them at any stage. However, 

notwithstanding the same, the Government of India has failed 
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to initiate effective steps to free the country from such illegal 

infiltrators and on the contrary has actually enacted the 

impugned sub-ordinate legislations with the sole purpose and 

intent of conferring citizenship to illegal immigrants coming 

from Bangladesh far beyond the time frame prescribed by the 

Constitution. There is absolutely no relevance of 31/12/2014 

in so far as India or Assam is concerned. Yet such a cutoff 

date has been arbitrarily inserted forming the sole basis of 

the 3 notifications impugned herein. 

r) FOR THAT Article 6 of the Constitution brings forth a closure 

to the issues of citizenship of such category of migrants from 

Pakistan by spelling out cut off dates in clear and unequivocal 

terms. Therefore, all persons illegally entering the Indian 

territory from Bangladesh contrary to the Constitutional 

scheme and beyond the time frame prescribed by the 

Constitution is required to be treated as an offender under the 

Indian Law and the Government is constitutionally bound to 

take action against such a person by ensuring his/ her 

removal from the territory of India at the earliest. However, in 

a marked departure of the said principle, the impugned 

notifications seek to legitimize the entry and stay of the “illegal 

immigrants” of 6 minority communities who have entered on 

or before 31/12/2014. The net result of such an enactment 

would be that an illegal immigrant who enters Assam in 

violation of the Indian legal system gets an opportunity of 
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legitimizing his/ her transgression as such, only by virtue of 

the impugned provisions. The question that would therefore 

arise is that, can an individual who is in conflict with the 

constitutional right on the very day of his/her illegal entry into 

Indian territory be accorded citizenship by operation of the 

impugned legislations by condoning his   illegal entry into 

India, which act had been unconstitutional on the very date of 

its inception, more so when Art. 6 of the Constitution itself has 

not been amended to provide for enlarging the time frame 

prescribed by the Constitution. 

s) For that the impugned provision is also contrary to Article 13 

of the International Covenant of 1966 on Civil and Political 

Rights which provides that an alien lawfully entering the 

territory of a State party to the Covenant be expelled only 

pursuant to a decision reached by law. Ironically India is a 

signatory to the said Covenant. Under the circumstances the 

purported attempt to confer legitimacy to the illegal migrants 

from the then East Pakistan by way of impugned provision is 

legally not sustainable. As a matter of fact in terms of Article 

13 aforementioned migrants who have entered illegally or 

unlawfully are not entitled to any substantive and procedural 

safeguards. All these fundamental aspects which have 

special relevance in the contextual facts were ignored by the 

lawmakers.  
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t) For that the Central Government failed to take note of its 

consistent stand on the issue large scale influx of person from 

the then East Pakistan into India (Assam) before and 

following Indo-Pak War of 1971. It has been noted by this 

Hon’ble Court in Sarbananda Sonowal (1) at para 56 that on 

03.11.1971, Dr. Nagendra Singh, India’s representative in the 

6th Committee of the General Assembly on the definition of 

aggression, made a statement to the effect that influx of large 

number of persons from across the border into India is an act 

of aggression. Having regard to the said stand and also 

having regard to the constitutional scheme on acquisition of 

citizenship, the impugned notifications are not only 

inconceivable but are also plainly contrary to the 

constitutional scheme. The purported action on the part of the 

Central Government to confer legitimacy to these hoards of 

illegal immigrants therefore cannot withstand legal scrutiny. 

u) FOR THAT Article 29 (1) of the Constitution confers a 

fundamental right on all sections of citizens residing in the 

territory of India or any part thereof having a distinct 

language, script or culture of its own to conserve the same 

and any invasion of this right would be ultra-vires. In this 

regard the petitioner respectfully submits that enforcement of 

the impugned notifications will no doubt facilitate to a large 

extent the illegal migrants from Bangladesh to continue to 

reside in Assam.  This has resulted in rapid changes in the 
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demographic patterns in the state of Assam and it is 

emerging as a serious threat to the very identity of the 

Assamese people. It is submitted that indigenous 

communities are losing control of their land while illegal 

Bangladeshi immigrants have embarked on a large-scale 

land grab policy. This has also given rise to ethnic problems 

as was recently faced by the Bodos. The problem of 

immigration is also leading to change in demography in the 

state, and a serious threat to the unity, integrity and security 

of India. The presence of millions of illegal immigrants in 

Assam has adversely affected the language, script and 

culture of the local indigenous people. As a matter of fact 

there are several districts in Assam where the local 

indigenous people have already been reduced to a minority. 

Under the circumstances it is submitted that the impugned 

notifications are ultra-vires Article 29 (1) of the Constitution 

and is therefore liable to be stuck down.   

v) FOR THAT the right conferred upon the citizens residing in 

the territory of India or any part thereof to conserve their 

language, script or culture is made by the Constitution 

absolute. Therefore any legislation that directly or indirectly 

affects this very valuable fundamental right has to be 

necessarily stuck down as ultra-vires. 
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w) FOR THAT it is submitted that the citizens of the country for 

whom the Constitution has envisaged the goals of economic, 

social and political justice has a right to full and meaningful 

exercise of their fundamental rights for their individual and/or 

community development. The goals set out for the people of 

India in the preamble arę a basic feature of the Constitution 

of India and therefore cannot be compromised  and/or 

avoided to be complied with by the State. The State is under 

a Constitutional duty to create positive atmosphere which 

encourages the process for achieving these goals for its 

citizens and not enact legislations which impedes the process 

of achieving these goals. Not doing absolutely anything to 

detect and deport the millions of illegal immigrants staying in 

Assam has deprived the citizens of their right to derive 

maximum benefit from the state measures which promotes 

goals set out in the preamble and directive principles of state 

policy enshrined in the Constitution. Unregulated economic 

activities of migrant aliens promotes cheap labour practices 

and increase in crimes which is hugely detrimental to dignity 

and economic growth of the citizens (both as individual and 

as community) of the Country more particularly belonging 

lower income group of the society. By depriving the maximum 

benefit of state measures, thus encourages class 

discrimination without any intelligible differentia. This is most 

unfair to the indigeneous communities of Assam. The 
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impugned notifications seek to exponentially compound the 

problems already being faced by the indegenious people for 

beneffting illegal immigrants. This is most unfair and arbitrary 

and therefore the impuged notifications deserve to be 

declared as ultra-vires the Constitution. 

x) FOR THAT it is submitted that the State is the custodian of 

the natural resources which is to be used for the benefit of 

the people. In a country of over billion population with scarce 

natural resources, depleting forest cover and agricultural 

land, increase in pollution, limited economic opportunities 

and almost half of the population living in abject poverty, the 

State cannot arbitrarily increase the population of the state 

without an effective policy for settlement, economic and 

political rights of the migrant population. Any action by the 

State without laying down any measures for protection of the 

said cultural and economic rights of the Citizens of India living 

in the state of Assam which are guaranteed as fundamental 

rights under Article 19, 21 and 29 of the Constitution of India 

would be both constitutionally as well as judicially 

susceptible. 

y) FOR THAT it is essential to note that the land rights of the 

tribal’s as guaranteed under Chapter X of the Assam Land 

Revenue Regulation, 1886 have been consistently violated. 

A number of non-tribal villages have come up in notified tribal 
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blocks in clear violations of the Assam Land Revenue 

Regulation, 1886. The Government of Assam has never 

taken any measure to prevent encroachment of tribal lands. 

This has led to development of consciousness that the 

Government of Assam because of its vote-bank politics seeks 

to reduce tribal’s to minorities in their own land. The fears of 

losing land and identities connected with land have been one 

of the root causes of conflicts between the indigenous tribal 

people and the vast majority of illegal immigrants. Special 

Rapporteur of the United Nations Sub-Commission on 

Human Rights José R. Martínez Cobo, in volume V of the 

Study of the Problem of Discrimination against Indigenous 

Populations describing the relationship of indigenous peoples 

with land stated: “It is essential to know and understand the 

deeply spiritual special relationship between indigenous 

peoples and their land as basic to their existence as such and 

to all their beliefs, customs, traditions and culture. For such 

peoples, the land is not merely a possession and a means of 

production. The entire relationship between the spiritual life 

of indigenous peoples and Mother Earth, and their land, has 

a great many deep‑seated implications. Their land is not a 

commodity which can be acquired, but a material element to 

be enjoyed freely.” 
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z) FOR THAT Article 13 of the International Labour 

Organization Convention No. 169 concerning Indigenous and 

Tribal Peoples in Independent Countries stated that while 

applying the Convention “governments shall respect the 

special importance for the cultures and spiritual values of the 

peoples concerned of their relationship with the lands or 

territories, or both as applicable, which they occupy or 

otherwise use, and in particular the collective aspects of this 

relationship.” 

aa) FOR THAT the population patterns of Assam have been 

changed as a result of illegal migration of foreign nationals. 

The huge magnitude of the problem and the serious threat to 

the territorial integrity of the nation that this influx of foreign 

nationals possesses, is clearly revealed by the following 

figures of census report of Assam. 

PERCENTTAGE OF INCREASE OF POPULATION PER 

DECADE ASSAM AND INDIA 

Year Population of 

Assam 

% increase 

Assam 

% increase 

India 

1951 80,28,856 19.94 13.31 

1961 108,37,329 34.98 21.64 

1971 146,25,152 34.95 24.80 
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Assam tops the list of states, which registered more than 

50% increase during 1911-1961. 

bb) FOR THAT a comparative study of the increase of 

voters of Assam since 1957 to 1971 also reveals the gravity 

of the changing population pattern of Assam- 

Year No. of Electors Increase % of increase 
during the 

period 

1957 44,93,359   

1962 49,42,816 4,49,457 10% (in 5 years) 

1966 55,85,056 6,42,240 12.99% (in 4 

years) 

1970 87,01,805 31,16,749 2.09% (in 4 

years) 

1971 92,96,198 5,94,393 10.42  % (in 1 

year) 

 

cc) FOR THAT this Hon’ble Court in Sarbananda Sonowal 

versus Union of India (2005) 5 SCC 665 came to the 

categorical conclusion to the effect that “…there can be no 

manner of doubt that the State of Assam is facing “external 

aggression and internal disturbance” on account of large-

scale illegal migration of Bangladeshi nationals. It, therefore, 

becomes the duty of the Union of India to take all measures 
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for protection of the State of Assam from such external 

aggression and internal disturbance as enjoined in Article 355 

of the Constitution.” In this regard the petitioner submits that 

the impugned provisions seek to promote illegal infiltration 

and at the same time protect and regularize lacs of illegal 

migrants who have illegally entered into Assam. As noted by 

this Hon’ble Court, Assam is facing “external aggression and 

internal disturbance” on account of large-scale illegal 

migration of Bangladeshi nationals. Therefore any law that 

attempts to confer citizenship on these aggressors instead of 

detecting and deporting them has to be necessarily struck 

down as ultra-vires the Constitution. 

dd) FOR THAT the United Nations Declaration on the 

Rights of Indigenous People adopted on 13.09.2007 and duly 

signed by India envisaged the need to respect and promote 

the inherent rights of the indigenous people which derive from 

their political, economic and social structures and from their 

cultures, spiritual traditions, histories and philosophies, 

especially their rights to land, territories and resources. 

Hence, it is the duty of the Union of India to protect such rights 

of the indigenous people of Assam which have been violated 

vide the notifications impugned herein.  

ee)    FOR THAT the United Nations Declaration adopted 

on 13.09.2007 had envisaged that the indigenous people 

shall have a right to live in freedom, peace and security and 
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shall not be subjected to forced assimilation and destruction 

of their culture. However, the ramification due to the vast and 

incessant flow of illegal migrants into the State of Assam has 

disrupted the traditional socio fabric of Assam and the rights 

thereto of the indigenous people. 

ff) FOR THAT even as per the latest Census figures of 2011, 

the figures for population density in the three Districts of 

Assam bordering Bangladesh i.e. Dhubri, Cachar and 

Karimganj and the adjoining Districts of Goalpara and 

Hailakandi have increased in the last decade (2001-2011) as 

against the State and National average, this grim reality has 

to be acknowledged: 

[2001-2011] 

 Population Density/ 
sq. km 

Growth Rate (in %) 

National 
Average 

382 17.64 

State 

Average 
397 16.90 

 

Dhubri 1171 24.40 

Karimganj 673 20.74 

Cachar 459 20.17 

Goalpara 553 22.74 

Hailakandi 497 21.44 
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These figures would clearly go to conclusively prove that there 

is a continuous alarming rise in population in the bordering 

districts of Assam which is not only a potent threat to the security 

and well being of the people of Assam but the nation as well. 

18) That the petitioners seek the leave and liberty of this Hon’ble 

Court to add, alter, modify, amend and/or substitute any of the 

afore-stated grounds if so advised at a later stage. 

19) The petitioners state and submits that the impugned Act and 

the impugned regulations/rules are in violation of the petitioners 

rights guaranteed under Article 14,15, 21, 25 & 29 (1) of the 

Constitution. The petitioners are therefore seeking enforcement 

of the rights guaranteed and protected by Part III of the 

Constitution. 

20) That the petitioners have no other equally efficacious and 

alternative remedy except to approach this Hon’ble Court by way 

of filing the instant writ petition. The issues raised herein have 

ramifications nationwide and this Court has already on earlier 

occasion extensively dealt with the issue of illegal immigration 

vis-à-vis the State of Assam in (2005) 5 SCC 665. 

21) The petitioners states and submits that they have never earlier 

filed any other writ petition before this Hon’ble Court or in any 

other High Court praying that the Passport (Entry into India) 

Amendment Rules, 2015 notified on 07/09/2015 vide G.S.R. 

685(E) further amending the Passport (Entry into India) Rules, 

1950; The Foreigners (Amendment) Order, 2015 notified on 
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07/09/2015 vide G.S.R. 686(E) further amending the Foreigners 

Order, 1948;  and S.O 4132 (E) dated 23/12/2016  issued by the 

Ministry of Home Affairs be stuck down as illegal and invalid, 

being, ultra-vires the Constitution of India.  

22) That this petition is made bonafide and for the ends of justice. 

23) In view of the aforesaid facts and circumstances of the present 

case the petitioners most humbly pray that this Hon’ble Court 

may be graciously pleased to pass the following: 

 

PRAYER 

In the aforesaid premises it is therefore prayed that your Lordship 

would graciously be pleased to admit this writ petition, call for the 

records and issue notice upon the respondents to show cause as 

to why the reliefs prayed for should not be granted. And upon cause 

or causes being shown this Hon’ble Court may be pleased to issue: 

a)  a writ in the nature of Certiorari or any other appropriate 

writ(s), order(s) or direction(s) declaring  the Passport (Entry 

into India) Amendment Rules, 2015 notified on 07/09/2015 

vide G.S.R. 685(E)  as discriminatory, arbitrary and illegal 

and consequenltly striking down the impugned provision as  

ultra-vires the Constitution of India;  

b) a writ in the nature of Certiorari or any other appropriate 

writ(s), order(s) or direction(s) declaring The Foreigners 

(Amendment) Order, 2015 notified on 07/09/2015 vide 
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G.S.R. 686(E)  as discriminatory, arbitrary and illegal and 

consequenltly striking down the impugned provision as  ultra-

vires the Constitution of India; 

c) a writ in the nature of Certiorari or any other appropriate 

writ(s), order(s) or direction(s) declaring S.O 4132 (E) dated 

23/12/2016  issued by the Ministry of Home Affairs  as 

discriminatory, arbitrary and illegal and consequenltly setting 

aside the impugned order as  ultra-vires the Constitution of 

India; 

d) a writ in the nature of Mandamus or any other appropriate 

writ(s), order(s) or direction(s) directing the respondent no 1 

to constitute a National Immigration Commission or any other 

appropriate body to frame a National Immigration Policy and 

a National Refugee Policy; 

e) a writ in the nature of Mandamus or any other appropriate 

writ(s), order(s) or direction(s) directing the respondent no 1 

to take effective steps for conservation and preservation of 

the distinct culture, heritage and traditions of the indigenous 

people of Assam in furtherance to Clause 6 of the Assam 

Accord and also its commitments given in the several UN 

International Covenants; 

f) Issue Rule Nisi in terms of prayers (a), (b) (c), (d) and (e) 

above; 
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a) Pass such other further or other writ, orders or directions as 

your Lordships may deem fit and proper in the facts and 

circumstances of the instant case. 

AND FOR THIS ACT OF KINDNESS, YOUR PETITIONER AS IN 

DUTY BOUND SHALL EVER PRAY. 

Drawn by             Filed by 

 

Manish Goswami         (_____________________) 

Advocate           Advocate for the Petitioners 

 

Drawn on: 10/12/2018 

Filed on: 21/12/2018 

IN THE SUPREME COURT OF INDIA 

CIVIL ORIGINAL WRIT JURISDICTION 

WRIT PETITION (CIVIL) NO.                   OF 2018 

IN THE MATTER OF: 

NAGARIKATWA AAIN SONGSUDHAN BIRODHI MANCHA 

(Forum against Citizenship Act Amendment Bill)  

AND OTHERS           PETITIONERS
  

VERSUS 

UNION OF INDIA & OTHERS               RESPONDENTS 

AFFIDAVIT 
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I, Dr. Hiren Gohain, S/o Late Mahendranath Gohain, aged about 79 

years, R/o House nO 251, Nizarapar Road, Chandmari, Guwahati-

781003, District Kamrup (Metro), Assam do hereby solemnly affirm 

and declare as under:- 

1.    That I am the Chairman of the petitioner no 1 organization in 

the accompanying Writ Petition and as such I am well 

acquainted with facts and circumstances of the case. I am 

also competent and authorized to swear this affidavit on 

behalf of all the other petitioners.  

2.      That the contents of the List of dates (Pages B-FF), Writ 

Petition (Pages 1-84, paras 1- 23), Application for permission 

to file lengthy list of dates (Pages 160-162, Para 1-4) and 

Application for Stay (Pages 163-167 paras 1- 9) have been 

drawn by my Advocate under my instructions. I have read and 

understood the contents of the above and I say that the same 

are true and correct to my knowledge and belief and I believe 

the same to be true. 

3. That the Annexure P-1 to P-9(Pages 87-159) are true and 

correct copies of its respective original. 

 

DEPONENT 

 

VERIFICATION 
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I, the above named deponent do hereby verify that the contents of 

para 1 to para 3 of the above affidavit are true and correct to the 

best of my knowledge and belief and nothing material has been 

concealed there from. 

Solemnly affirmed on this the 18th day of December’2018 at 

Gauhati, Assam 

 

Place: Gauhati 

Dated: 18/12/2018         DEPONENT 

 

 

Bar and Bench (www.barandbench.com)


