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SYNOPSIS LIST OF DATES 
 

The present petitioner has preferred the instant Petition in 

larger public interest, challenging the vires of Section 375 of the 

Indian Penal Code, 1860 as being violative of Articles 14, 15 and 

21 of Constitution of India insofar the definition thereunder does 

not account for gender-neutrality.  

The abovementioned is in furtherance of the recent landmark 

judgments of this Hon’ble Court in National Legal Services 

Authority v. Union of India &Ors. (2014) 5 SCC 438 ; (Retd.) 

Justice K.S. Puttaswamy v. Union of India &Ors. (2017) 10 

SCC 1 and Navtej Singh Johar v. Union of India &Ors. W.P. 

(Crl) No. 76/2016. 

Consequently, NALSA(supra) accorded the umbrella term of 

transgenders the status as the ‘third gender’. Moreover, 

Puttaswamy (supra) held Right to Privacy as a fundamental and 

inalienable right under Article 21 of the Constitution of India 

which resulted in the recent judgment of this Hon’ble Court in 

Navtej Singh Johar v. Union of India &Ors. whereby this Hon’ble 

Court was pleased to decriminalize Section 377 of the Indian Penal 

Code, 1860 as being violative of Articles 14, 21 of the Constitution 

of Indiainsofar as consensual carnal intercourse between two or 

more adults is concerned. 

It is imperative to note that transgenders including but not 

limited to homosexuals &bisexuals, and men are sequestered from 
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the point of view of victims of rape under the existing Penal Laws 

of the Country, despite an impending need for the same.  

The Petitioner, in public spirit has approached this Hon’ble Court 

with bonafide intentions, praying for an order or direction of this 

Hon’ble Court to declare the definition of rape as provided under 

Section 375 of the Indian Penal Code, 1860 being ultra vires and 

violative of Articles 14, 15, 21 of the Constitution of India. The 

intention of the Petitioneris not to undermine the experiences of 

women subjected to rape and discrimination. But, as society 

matures, we must develop empathy for all and this includes male 

and transgender rape victims. Thus, breaking our silence on the 

issue of male and transgender rape and questioning social 

constructs that glorify machismo, reduce men and transgenders 

to stereotypes and force them to mask their feelings, is what we 

need. 

The onus to change this ideology is partly upon the societal 

perspective and partly on the incumbent legal framework of the 

country. If the legal authorities of the country do not view the 

possibility and plight of rape other than inflicted by a man over a 

woman, then it would be rather difficult to inculcate that 

sensitization in our worldview. 

It cannot be forgotten that discrimination is the antithesis of 

equality and recognition of equality in its truest sense will foster 

the dignity of every individual. The lack of acknowledgment of male 
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and transgender rape has impacted the ability of victims to 

recognize their own victimization.  

That in light of the above, it is the plea of the present Petitioner 

to declare Section 375 of the Indian Penal Code, 1860 as being 

discriminative, ultra vires and violative of Articles 14, 15 and 21 

of the Constitution of India in the absence of the element of 

gender-neutrality in the definition of rape under the 

aforementioned provision of the Code. 

CHRONOLOGICAL LIST OF EVENTS: 

25.03.2000 The Law Commission of India vide its 172nd Law 

Commission Report dated 25.03.2000 proposed 

modifying rape laws and making them gender-

neutral. 

20.06.2012 The Government of India vide Gazetted Notification 

dated 20.06.2012 published the Protection of 

Children from Sexual Offences Act (POCSO), 2012 

with prospective effect from 14.11.2012. The said 

applies to children under the age of 18 and hence the 

victims of rape are gender neutral.  

04.12.2012 The Criminal Law (Amendment) Bill, 2012 was 

introduced in the Lok Sabha which proposed 

modifying Section 375 of the Code by providing a 

gender-neutral definition of Rape for both, the victim 

and perpetrator. 

Bar & Bench (www.barandbench.com)
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23.01.2013 Consequent to the inhuman, heinous and appalling 

gang rape of Nirbhaya on 16.12.2012 shook the 

nation and led to the formation of the Justice Verma 

Committee. The Justice Verma Committee Report, 

2013 proposed gender neutrality with regard to 

victims of sexual assault under Section 375 of the 

Code and also proposed Sections 354A, 354B, 354C 

and 354D of the Code.  

03.02.2013  The Government of India vide Gazetted Notification 

No. 3 of 2013 dated 03.03.2013 published The 

Criminal law (Amendment) Ordinance 2013, 

(Hereinafter referred as the “Ordinance of 2013”). The 

said ordinance via substitution provided for Gender-

Neutral Sections in the IPC namely Sections 375 and 

IPC 376 were added making it broad and gender- 

neutral by amendments, insertions, deletions in IPC, 

CrPC and Indian Evidence Act were done. 

Furthermore, by the way of insertions, Gender-

Neutral Sections like 354A, 354C, 354D were added.  

04.04.2013  The aforementioned Ordinance of 2013 was repealed 

and replaced by the Criminal Law (Amendment) Act, 

2013 which retrospective effect from 03.02.2013. The 

recommendations of the Justice Verma Committee 
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Report, 2013 so far as to widen the ambit of definition 

of ‘Rape’ was inculcated in the Criminal Law 

(Amendment) Act, 2013 (hereinafter referred as the 

Amendment Act of 2013). However, the 

recommendation as accepted in the Ordinance of 

2013 to define victims with gender-neutrality, the 

Amendment Act of 2013 did not retain gender-

neutrality with regard to victims of rape. 

14.04.2014 This Hon’ble Court in the case of National Legal 

Services Authority (NALSA) v. Union of India 

(2014) 5 SCC 438 recognized Transgender as the 

‘Third Gender’. Furthermore, Radhakrishnan J. 

defined the‘Transgender’ as the umbrella term.  

24.08.2017  The 9 Judge Bench of this Hon’ble Court in the 

landmark judgment titled Retd. Justice K S 

Puttaswamy and Anr. Vs Union Of India And Ors, 

(2017) 10 SCC 1held that Right to Privacy as an 

intrinsic part of the Right to Life and Personal Liberty 

guaranteed under Article 21.  

06.09.2018 The 5 Judge Bench of this Hon’ble Court in the case 

of Navtej Singh Johar v. Union of India &Ors. in. 

W.P. (Crl) No. 76/2016following the judgment in 

Puttaswamy (supra)decriminalized Section 377 of 
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the IPC so after as it applies to consensual carnal 

intercourse against the order of nature between any 

two or more adults.  

01.10.2018 Hence, this writ petition. 
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A WRIT PETITION UNDER ARTICLE 32 OF THE 

CONSTITUTION OF INDIA IN THE NATURE OF PUBLIC 

INTERST LITIGATION FOR ISSUANCE OF A WRIT IN THE 

NATURE OF MANDAMUSOR ANY OTHER APPROPRIATE WRIT 

SEEKING AN ORDER OR DIRECTION OF THIS HON’BLE 

COURT TO DECLARE SECTION 375 OF THE INDIAN PENAL 

CODE, 1860 AS BEING DISCRIMINATIVE, ULTRA VIRES AND 

VIOLATIVE OF ARTICLES 14, 15 AND 21 OF THE 

CONSTITUTION OF INDIA. 

 

    TO 

 THE HON’BLE CHIEF JUSTICE OF INDIA  
 AND HIS COMPANION JUSTICES  

 OF THE SUPREME COURT OF INDIA 
 

  THE HUMBLE PETITION OF THE PETITIONER  

    OF THE PETITIONER ABOVE NAMED 

 

MOST RESPECTFULLY SHOWETH: 

1. That the Petitioner abovenamed has preferred the instant public 

interest litigation petition seeking an appropriate order or 

direction of this Hon’ble Court to declare Section 375 of the 

Indian Penal Code, 1860 as being discriminative, ultra vires and 

violative of Articles 14, 15 and 21 of the Constitution of India. 

The Petitioner is acting bonafide for the welfare and benefit of 

the society as a whole in filing the present PIL before this 

Hon’ble Court. The Petitioner has no vested personal interest in 
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the subject-matter of the petition. This PIL has been filed with 

no ulterior or malafide motive other than public interest. 

 
1A. That the present Petitioner is a society acting as a voice for        

criminal justice led by advocates and registered in the year 

2009. The Petitioner previously filed a PIL in the Hon’ble Delhi 

High Court titled Criminal Justice Society v. UOI &Ors in 

W.P.(C). No. 853/2010 seeking infrastructural changes in 400 

schools of Delhi. The present petition has been filed through 

their authorised signatory appointed vide resolution dated 

27.09.2018. The details of the authorised signatory are as 

under: 

Name : Mr. Abhishek Arora 
Age :   
Address :       
Number :  
Email : mail.com 
ID Proof :   

 

2. FACTS:- 

2.1 That at the time when the Indian Penal Code, 1860 (hereinafter 

referred as ‘The Code’) was drafted by T.B. Macaulay and his 

colleague law commissioners, reflecting the then sexual mores in 

India depicted rape as a coercive non-consensual (as well as 

consensual act set in specified circumstances) sexual intercourse 

with a woman. Clauses 359 of Macaulay’s Draft Penal Code 

culminated in Section 375 IPC, 1860 read as follows: 
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Clause 359: A man is said to commit rape who, except in the cases 
hereinafter excepted, has sexual intercourse with a woman under 
circumstances falling under any of the five following descriptions: 
First – Against her will. 
Secondly – Without her consent while she is insensible. 
Thirdly – With her consent, when her consent has been obtained 
by putting her in the fear of death, or of hurt. 
Fourthly – With her consent, when the man knows that her consent 
is given because she believes that he is a different man to whom 
she is, or believes herself, to be married. 
Fifthly – With or without her consent, when she is under nine years 
of age. 
Explanation – Sexual intercourse by a man with his wife is no case 
rape. 
 

2.2 That Section 375, the provision of rape in the Indian Penal Code 

(IPC), has echoing very archaic sentiments, mentioned as its 

exception clause- “Sexual intercourse by man with his own wife, 

the wife not being under 15 years of age, is not rape.” Section 376 

of IPC provides punishment for rape. According to the section, the 

rapist should be punished with imprisonment of either 

description for a term which shall not be less than 7 years but 

which may extend to life or for a term extending up to 10 years 

and shall also be liable to fine unless the woman raped is his own 

wife, and is not under 12 years of age, in which case, he shall be 

punished with imprisonment of either description for a term 

which may extend to 2 years with fine or with both. 

 
2.3 1860: Indian Penal Code 

The first time ‘rape’ was mentioned in our legal structure was 

when the IPC was enacted in 1860. Section 375 to Section 376E 

of the Indian Penal Code in the present form refers to ‘sexual 
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offenses’. It defined rape as sex without consent, with consent but 

under the fear of death or with consent but under false pretenses. 

It also defined ‘statutory rape’ as sex with a woman under the age 

of 16. It makes no mention of rape as a crime against a male, 

since it was assumed that Section 377 of the Code would cover 

non-penile, non-vaginal intercourse between adults. 

However, Section 377 criminalized both participants while 

including male victims in Section 375 would have criminalized 

only the rapist and not the victim. This loophole discourages male 

and transgender rape victims from complaining against their 

rapists as it may lead to their prosecution as well. The 1860 

version of the IPC also ignored sex without consent between a 

husband and wife (aka marital rape), a clause that is missing 

from our anti-rape laws even today. The punishment for gang 

rape and repeat offenders was harsher. All in all, the minimum 

punishment for rape was as lenient as two years in prison (the 

same as perjury) and the worst-case scenario was a life sentence. 

The first change to this very ‘general’ outline of rape comes after 

the Mathura Rape Case in 1972. 

 
2.3   Rape laws in year 1983- 

Enhanced sentences were introduced by amendment in 1983, 

whereby the Legislature indicated that it considers aggravated 

rape (including gang rape) deserving of higher punishment. It is 

also pertinent to note at this stage that in earlier cases the 
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Supreme Court has ruled that the term “adequate and special 

reasons”.  

 
The change in rape laws in 1983 improved the situation to a great 

extent. Among other things, the punishment for rape was made 

more severe. Before, the punishment prescribed under section 

376 of the IPC provided for a maximum sentence of life 

imprisonment but there was no minimum limit.  

 
In 1983 although the legislature failed to increase the maximum 

sentence to capital punishment as was vehemently demanded by 

women’s organizations, it prescribed a minimum sentence of 

seven years imprisonment. Every rapist on being found guilty 

thereafter bad to undergo a minimum imprisonment of seven 

years. Besides ,an important provision, section 376(2) was added 

to the IPC which introduced the concept of some special kinds of 

rape and prescribed a minimum of ten years for these cases. 

 
These included: 

(i)Rape by a police officer within the premises of a police station; 

(ii) Rape by a public servant of his junior while taking advantage 

of his official position; 

(iii) Rape by an official in a jail or remand home of an inmate; 

(iv) Rape by someone on the staff of a hospital of a woman in the 

hospital; 

(v) Rape of a pregnant women; 
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(vi) Rape of a girl under 12 years of age and gang rape 

According to the new provision section 114A of the Indian 

Evidence Act, in cases of custodial rape, gang rape and rape of a 

pregnant women, If the victim states in court that she did not 

consent, then the court shall presume that she did not consent 

and the burden of proving consent shall shift to the accused.  This 

was a major reform in the law. In continuation to amendment 

various special provision section-376A, 376B,376C and 376D 

were added to the IPC. 

 
2.4 That the Law Commission of India vide its 172nd Law 

Commission Report dated 25.03.2000 proposed modifying rape 

laws and hereby making them gender- neutral. 

True Copy of the 172nd Law Commission Report dated 

25.03.2000 is marked and annexed as ANNEXURE P/1   Pg.  

 
2.5 That the Government of India vide Gazetted Notification dated 

20.06.2012published the Protection of Children from Sexual 

Offences Act, 2012. The said act provided for gender neutral 

protection from sexual offences for both boys and girls alike, under 

18 years of age.  

 
2.6 That the Union Cabinet on 19.07.2012 approved a proposal 

make rape a gender-neutral offence, replacing the term ‘rape’ with 

sexual assault. 
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True Copy of The Times of India article dated 19.07.2012 titled 

‘Government looks to make rape laws gender-neutral’ is marked 

and annexed as ANNEXURE P/2  Pg. 

 
2.7 That the Criminal Law (Amendment) Bill, 2012was introduced 

in the Lok Sabha on 04.12.2012. The said bill proposed for 

substitutionof the term ‘rape’ with ‘sexual assault’ and 

furthermore both the ambit victim and perpetrator were made 

gender-neutral. 

True Copy of the Criminal Law Amendment Bill, 2012 is marked 

and annexed as ANNEXURE P/3 Pg.  

 
2.8 Analysis of laws before the Criminal Law Amendment(Act), 

2013 : 

Rape laws have seen numerous transitions before reaching the 

present form through the criminal law amendment of 2013, 

which was brought through as an ordinance as the parliament 

was not in session. This amendment was brought after a 

nationwide outrage against the brutal rape of a physiotherapist 

student in Delhi . 

Section 375 of the Indian Penal Code defines Rape. In common 

parlance rape is described as sexual intercourse with a woman 

without her consent by force, fear or fraud. Section 275 has seen 

an amendment in the year 1983, which overhauled the definition 

of rape and also made changes to the punishments that were 
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stipulated under the section 376. This was made through the 

Criminal Law (Amendment) Act of 1983. Interestingly this 

amendment was also brought about due to the widespread 

criticism of a judgment in the case of Tukaram v State of 

Maharashtra (1979) 2 SCC 143. In this case the trial court had 

pronounced the accused as not guilty which was based on the 

concept that the victim had given tacit consent to the act. It was 

also observed that the girl was of promiscuous character which 

was used as reasoning for the tacit consent. This was overturned 

by the Bombay High Court which rightly pointed out that there 

was a huge difference between consent and passive submission. 

It was very correct in its observation that mere surrender to 

another person’s lust should not be taken as consent. This was 

upturned by the Supreme Court who acquitted all the accused. 

This judgment was criticised widely by the civil society. The 

ramifications of the case were seen in the amendments that were 

brought about in the IPC and the Indian Evidence Act. Section 

376 A to D were added to the IPC and section 114A was 

introduced in the Indian Evidence Act. 

The crux of the definition of rape in section 375 IPC before the 

amendment of 2013 is that rape involves coercive non consensual 

sexual intercourse between a man and a woman. There are six 

circumstances that can be said to be the constituents of rape. 

The primary condition necessary for rape to be committed is that 

Bar & Bench (www.barandbench.com)



20 
 

there must be the commission of sexual intercourse between the 

man and the woman. It is widely believed that rape can only be 

committed if the sexual intercourse has been done without the 

consent of the victim, but this is not always the case, rape can be 

committed even after consent has been obtained if the age of the 

woman is below the age of sixteen years.  On a closer look at the 

circumstances required for the commission of rape it can be 

broadly divided into three parts. The first two clauses reveal that 

they deal with sexual intercourse with a woman ‘against her will’ 

and ‘without her consent’. This means that the woman is 

consciously capable of giving or not giving consent to the act. The 

next two clauses deal with the woman giving her consent due to 

coercion that is by putting her or any of her family member to 

threat of hurt or grievous harm and it also deals when the consent 

is obtained through misconception. The last two clauses deals 

with the situation when the consensual sex with underage female 

person takes place. 

Explanation of the term ‘Sexual Intercourse’ and 

‘Penetration’ 

These are the terms that have undergone the most 

comprehensive change in the recent amendment of 2013. Before 

the amendment of 2013, sexual intercourse was taken to mean 

the penetration of the male genital organ into the female genital 

organ only. The courts interpreted the term sexual intercourse as 
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“mere slightest or partial penetration of the male organ within the 

labia majora or the vulva or pudenda is sufficient to constitute 

‘sexual intercourse’.  The courts have stressed on the fact that 

the depth of the penetration is immaterial. It is also laid down 

that there is no requirement for injuries to be present on the 

private part of the woman to constitute rape. The hymen need not 

be ruptured. Thus the essential condition of rape is penetration 

and not ejaculation. Ejaculation without penetration will 

constitute as an attempt to rape and not rape actually. These 

conditions were expressly mentioned by the Supreme Court in 

the case of State of Uttar Pradesh v Babulnath(1994) 6 SCC 

29. The Court in this case while delving into the essential 

ingredients of rape made the observation that “To constitute the 

offence of rape it is not at all necessary that there should be 

complete penetration of the male organ with the emission of 

semen and rupture of hymen. Even Partial or slightest 

penetration of the male organ within the labia majora or the vulva 

or pudenda with or without any emission of semen or even an 

attempt at penetration into the private part of the victim would 

be quite enough for the purposes of section 375 and 376 of the 

Indian Penal Code. That being so it is quite possible to commit 

legally the offence of rape even without causing any injury to the 

genitals or leaving any seminal stain. An important issue of 

widening the ambit of section 375 to include the any bodily 
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penetration as rape was raised in the case of SmtSudeshJhaku 

v KCJ &Ors.1996 SCC OnLine Del 397. The petitioners wanted 

to increase the ambit of the definition to include penetration of 

any male body part into any orifice in the woman’s body. This 

however was rejected by the court which was not in favour of 

tinkering with the existing definition of the term. The court said 

that it was necessary to prevent chaos and confusion in the 

society with regard to the changed definition of rape and hence 

Section 375 should not be altered. 

It is also important to note that there is also an exception to 

section 375.  The exception is known as Marital Rape. Marital 

Rape is defined as non-consensual sex with wife who is over the 

age of 15 years.  The crux of the argument is that any coercive or 

non-consensual sex with a wife over the age the age of 15 years 

will not be considered as rape within the purview of section 375.  

 

2.10 That vide Gazetted Notification dated 03.02.2013 the 

Criminal Law (Amendment) Ordinance, 2013 was brought 

into effect which expanded the ambit of rape by providing for 

gender neutrality of victims and including various acts under 

the definition of rape. However, the said Ordinance was in 

effect for merely a period of 58 days. 
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True Copy of the Criminal Law (Amendment) Ordinance, 2013 

dated 03.02.2013 is marked and annexed as ANNEXURE P/4   

Pg.  

 
2.11 That the aforementioned Criminal Law (Amendment)     

Ordinance, 2013 was repealed and replaced by the Criminal 

Law (Amendment) Act, 2013 with retrospective effect from 

03.02.2013. The said Amendment Act of 2013 retained the 

recommendations of the Justice Verma Committee Report, 

2013 to the extent of widening the scope of the acts that 

constituted ‘rape’. However, the recommendation of the said 

Committee, later included in the Ordinance of 2013 with 

regard to gender neutralization of victims was not retained in 

the Amendment Act of 2013.  

True Copy of the Criminal Law (Amendment) Act, 2013 is 

marked and annexed as ANNEXURE P/5  Pg. 

 

2.12 Rape Laws after the Amendment of 2013. 

The Criminal Law Amendment Act of 2013 was brought into 

effect after the horrific Delhi Gang Rape case which shocked the 

whole nation with the brutality of the act committed. 

Widespread protests and agitations forced the legislature to 

contemplate the changing of the prevalent rape laws.  The basic 

idea was to make them more stringent and introduce harsher 
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punishments besides broadening the ambit and definition of the 

term rape. 

 
Late Justice J.S. Verma, Gopal Subramaniam and Ex-Justice 

Leila Seth comprised the rather famous ‘Justice Verma 

Committee, 2013’ was formed to collect suggestions and make 

recommendations for the legislature to make a law to combat 

rape and other crimes against women.  The technical committee 

was so proactive with its working that during its short duration 

it received as many as 80,000 suggestions over which 

deliberations were done. These suggestions were sent by 

various activists, lawyers, NGOs and other persons 

representing the ‘civil society’. Since the legislature was 

adjourned and there was no session, the committee’s 

recommendations were introduced via an ordinance. 

The offence rape vide the Committee Report dated 23.01.2013  

was now amended or given a broader meaning which was 

comprehensive enough to include any kind of penetration and 

also in any body part of the woman or girl. This was the most 

important change because earlier section 375 of the IPC only 

stipulated the Penile Vaginal penetration as rape. The fact that 

the new recommendations added that any penetration would be 

considered as rape was the most efficient tool in widening the 

ambit of the term rape which was being demanded earlier on 

the basis of the recommendations of the fifth law commission 
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report. There was also the inclusion of registering complaints 

and medical examination. The report categorically mentioned, 

“Any officer, who fails to register a case of rape reported to him, 

or attempts to abort its investigation, commits an offence which 

shall be punishable as prescribed” 

 

2.13 That this Hon’ble Court in the case of National Legal 

Services Authority of India (NALSA) v. Union of India 

&Ors., (2014) 5 SCC 438 held Article 15 and 21 of the 

Constitution of India including the right to gender identity and 

sexual orientation, thereby recognizing transgender as the 

‘third gender’.  

2.14 That an article titled ‘The Often Ignored Reality of Male Rapes 

In India, And The Need For Its Legal Recognition’ was 

published in Youth Ki Awaaz in 2014 wherein the proposal of 

the Justice Verma Committee Report, 2013 to make rape 

gender neutral and the psychological hesitation of men to 

report such crimes was reported. 

 
True Copy of the article titled The Often Ignored Reality of 

Male Rapes In India, And The Need For Its Legal Recognition’ 

published in 2014 is marked and annexed as ANNEXURE P/6 

Pg.   

2.15 That an article published in Scroll.in dated 11.09.2014 titled 

‘India’s law should recognize that men can be raped too’  
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published gender neutral statistics of sexual abuse, namely 

rape or sodomy.   

True Copy of the article published in Scroll.in dated 

11.09.2014 titled ‘India’s law should recognize that men can 

be raped too’ is marked and annexed as ANNEXURE P/7 

 

2.16 That Huffington Post India published an article titled ‘Male 

Rape in India: Breaking The Silence’ dated 06.05.2015 

wherein the psycho-social and legal barriers concerning rape 

of a man were discussed. Moreover, it drew from the account 

of Vinodhan, a male rape-survivor. 

True Copy of the article published by Huffington Post India 

titled ‘Male Rape in India: Breaking The Silence’ dated 

06.05.2015 is marked and annexed as ANNEXURE P/8 Pg.  

 
2.17 That the 9 Judge Bench of this Hon’ble Court in the case of 

Retd. Justice K.S. Puttaswamy v. Union of India &Ors. 

2017 10 SCC 1 held Right to Privacy as a Fundamental Right 

under Article 21 of the Constitution of India.  

 
2.18 That in November, 2017 the Seattle Journal for Social Justice 

in  published a paper titled ‘In Defence of Gender Neutrality 

Within Rape’ authored by Philip. N.S. Rumney which 

extensively discusses the plight of male, transgender and 
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homosexual victims and draws inferences from countries who 

have implemented gender neutral rape laws.  

 
True Copy of the Paper titled ‘In Defence of Gender Neutrality 

Within Rape’ by Philip. N.S. Rumney published in the Seattle 

Journal for Social Justice in November, 2007 is marked and 

annexed as ANNEXURE P/9  Pg. 

 
2.19 That an article was published in the Asia Times on 24.01.2018 

wherein the need for voicing rape of males was brought to light 

and emphasized.  

 
True Copy of the article titled ‘Section 377 must go, but who 

will speak for the men raped in India?’ dated 24.01.2018 is 

marked and annexed as ANNEXURE P/10  Pg. 

 
2.20 2018: Criminal Law (Amendment) Ordinance 

In January 2018, an 8-year-old girl was raped and murdered in 

the district of Kathua in Jammu and Kashmir. Seven people 

were named in the case chargesheet, four of whom were police 

officers charged for attempting to cover up the case. The main 

accused, Sanji Ram, is a priest at the temple where the rape 

evidently took place. His nephew and son, both juveniles, were 

also accused.  This case led to national outrage, especially 

because it was against a child, but also because it took place in 

a temple and was perpetrated by a priest. It quickly became 
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politicised along the Hindu-Muslim lines. All this against the 

backdrop of a political upheaval as the PDP and BJP alliance 

broke in Jammu & Kashmir, the state in which this crime took 

place. The pressure on the government to legally address this 

crime led to an almost immediate policy change with this 

Ordinance only 3 months after the incident. This change was 

mainly made to POSCO since it was against a child. It made 

rape of a child below age 16 punishable by a minimum of 20 

years imprisonment but provided for the death penalty for the 

rape of anyone below age 12. 

 
While the death penalty for rape has long been demanded, this 

is the first time, where it has actually been introduced. It also 

altered the fast-track clause from a year to 6 months, so that 

such cases would find justice without being coloured by politics. 

Since this Amendment was an Ordinance, it still needs to be 

discussed in the Parliament in order to become an Act. This 

discussion will most likely take place this year, and considering 

the political pressure involved, it will probably be passed with 

little discussion. This can be problematic since even this one 

(like all its predecessors) is not without its flaws. 

 
2.21 That pursuant to the landmark judgment of this Hon’ble 

Court in the Puttaswamy (supra) case, the 5 Judge Bench of 

this Hon’ble Court vide judgment titled Navtej Singh Johar 
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v. Union of India &Ors.W.P. (Crl) No. 79/2016dated 

06.09.2018 decriminalized Section 377 of the Codeso far it is 

applicable to consensual carnal intercourse against order of 

nature between two or more adults. 

 
2.22 That in light of the above landmark judgments which have 

changed the law, there appears to be a lacuna in the existing 

penal code including but not limited to Section 375 of the 

Indian Penal Code, 1860 as the said provision fails to account 

for protection to transgenders and men as rape victims and 

fails to inculcate gender-neutrality in terms of perpetrators. 

 

3 QUESTIONS OF LAW:- 

3.1 Whether there is a differentiation between gender-identity 

and sex under the laws of the land? 

3.2Whether post the landmark judgments of this Hon’ble 

Court in the case of National Legal Service Authority of India 

v. Union of India &Ors. ; (2014) 5 SCC 428 Retd. Justice K.S. 

Puttaswamy v. Union of India & Ors., (2017) 10 SCC 1;Navtej 

Singh Johar v. Union of India &Ors. W.P.(Crl) No. 79/2016 

any need arises for reviewing and modifying the penal laws of 

the country to extent of making them gender neutral? 

3.3Whether the absence of gender-neutral definition of 

rape/sexual assault under Section 375 of the Indian Penal 
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Code, 1860 is violative of Articles 14, 15 and 21 of the 

Constitution of India? 

 

4 That the source of knowledge of facts of the present case have 

been obtained by the Petitioner through media, newspaper 

reports and reportable precedents of this Hon’ble Court. 

 

5 That the present PIL is being filed in the interest of justice for, 

fundamental and statutory rights, safety and security of the 

public at large represented by the diverse gender variety 

existing in the country. Some of the people being represented 

in the present PIL may not be aware of their legal rights being 

infringed and may not have the economic means to approach 

this Hon’ble court.  

 

6 That for the sake of brevity and keeping in mind the precious 

time and resources of the court, the present Public Interest 

Litigation is being filed to avoid plethora of suits that may be 

filed against the respondents for the same relief.  

 

7 That the Petitioner hereby undertakes to bear costs, if any, 

imposed by this Hon’ble Court arising out of this Petition.  
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8 That the present petition is being filed before this Hon’ble 

Court because of the large-scale safety and security issue 

involved in the matter. This Hon’ble Court being empowered 

under Article 142 to pass any order or decree as is necessary 

for doing complete justice for any cause or matter pending 

before it, and the said decree shall be enforceable throughout 

the territory of India. 

 

9 That the Petitioner has preferred the present petition on the 

following amongst other grounds:- 

 

GROUNDS 

A. BECAUSE the fundamental rights to equality in protection and 

safeguarding measures (Article 14), no discrimination on basis 

of sex (Article 15), special laws for socially backward classes 

(Article 15{5}), life with human dignity, to equality, bodily 

integrity and privacy(Article 21) are enshrined in the 

Constitution of India as inalienable rights.  Furthermore, the 

right to be protected from sexual assault is buttressed by the 

Directive Principles of the State policy contained in Articles 38, 

39 and 39A of the Constitution of India which are to be 

harmoniously construed with the rights contained in Part III of 

the Constitution of India. 

 

Bar & Bench (www.barandbench.com)



32 
 

B. BECAUSE gender neutrality within rape statutes is the concept 

that the criminal law should recognize that both men and 

women can be rape victims as well as perpetrators. Gender 

neutrality within rape reflects modern understandings of the 

nature, effects, and dynamics of nonconsensual penetrative sex 

acts, and is an evidence-led means of appropriately labeling 

criminal conduct. Scholars have criticized traditional rape laws 

that only prescribe penile-vaginal intercourse, arguing that 

these laws exclude ‘a great deal of behavior which is remarkably 

similar to the act legally designated as rape and.. such 

exclusion appears to rest on no logical or justifiable grounds. 

The physical and psychological trauma caused by non-

consensual penetration of the vagina, anus, and mouth by the 

penis or other objects.”(ANNEXURE P/8 Pg.    ). Moreover, in 

understanding what constitutes rape, international law has 

evolved from viewing it just as penile-vaginal to penile-orifice 

and then to penetrative-orifice, all within a non-consensual 

context. Even in the case of Nirbhaya, the physical violation 

with blunt objects was classified as rape. 

C. BECAUSE it is noteworthy that there is a dearth of statistics 

pertaining to the incidents of male, transgenders including and 

not limited to homosexual rape/sexual assault victims. The 

reason for the same is based on theprevalent societal notions 

and perceptions pertaining to sexual assault(wider term for 
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rape) of any person, except for a woman. As for transgenders, 

their voices are curbed because of non-acceptance and societal 

pressure. On the other hand, the concept of masculinity and 

male vanity prevent male victims from coming forth and 

reporting such crimes. Importantly, in the absence of legal 

recourse or remedy under law, there is no provision for any 

person except a woman to report rape or sexual assault. 

Lord Girshicknoted that: 

‘The lesbian, bisexual and gay communities have generally 

denied abuse, silenced victims, and protected abusers. This 

loyalty to the community has made it difficult to expose the 

negative aspects of abusive same-sex relationships. In fact, 

lesbians or bi-sexual women may blame survivors for their 

abuse rather than hold an abuser accountable, since this would 

require community acknowledgment of the abuse’ (ANNEXURE 

P/8 Pg.         ) 

D. BECAUSE as early as the beginning of the 21st Century in India, 

the Law Commission of India vide its 172nd Law Commission 

Report dated 25.03.2000 had proposed for rape laws in the 

country to be made gender neutral, by substituting the 

definition of ‘rape’ with that of‘sexual assault’ and insert Section 

375A pertaining to ‘aggravated sexual assault’, a unison of 

offences under Section 376B to 376D. Furthermore, light was 
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shed on the plight of young boys being subjected to forcible 

sexual assault and the similar degree of psychological trauma 

inflicted upon a boy as that to a girl victim. 

“1.4. Part III: Suggestions for amendment to Indian Penal Code – 

This part sets out the several amendments proposed by the 

Petitioner. Suffice it to say that they seek to substitute the 

definition of ‘rape’ with ‘sexual assault’ and make it gender 

neutral. The object is to widen the scope of the offence. The 

expression ‘consent’ is also sought to be defined. A new section, 

Section 375 A with the heading ‘Aggravated Sexual Assault’ is 

sought to be created. This new offence seeks to synthesize the 

offences now categorized under sub-section(2) of Section 376B to 

Section 376 D. 

Substitution of definition of ̀ rape' by definition of ̀ sexual assault'.  

Not only women but young boys, are being increasingly subjected 

to forced sexual assaults. Forced sexual assault causes no less 

trauma and psychological damage to a boy than to a girl 

subjected to such offence. Boys and girls are being subjected to 

oral sexual intercourse too. According to some social activists like 

Ms. Sheela Barse, both young girls and boys are being regularly 

used for all kinds of sexuals acts and sexual perversions in 

certain tourist centres like Goa-mainly for edification of the 

foreign tourist. Sakshi have also recommended for widening the 
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scope of the offence in Section 375 and to make it gender neutral. 

Some of the western countries have already done this. It is also 

necessary to include under this new definition (sexual assault) 

not only penile penetration but also penetration by any other part 

of the body (like finger or toe) or by any other object. 

 

E. BECAUSE following the recommendation of the 172nd Law 

Commission Report, 2000 and increased sexual offences 

against children, the Government of India vide Gazetted 

Notification dated 20.06.2012 published the Protection of 

Children from Sexual Offences Act, 2012 w.e.f.. The said Act 

aims to provide protection to both boys and girls alike, under 

the age of 18 from sexual offences inflicted upon them.  

 

F. BECAUSE prior to the Criminal Law (Amendment) Act, 2013, 

the Union Cabinet on 19.07.2012 proposed to make rape a 

gender-neutral offence (ANNEXURE P/3 Pg.   ). Thereafter, the 

Criminal Law(Amendment) Bill, 2012 was introduced in the 

House of People. The said bill proposed to replace the term 

‘rape’ with that of ‘sexual assault’. Moreover, the said bill 

defined both the victim and perpetrator as ‘any person’, thereby 

making both parties gender neutral. However, on 16th 

December, 2012 the unfortunate rape of Nirbhaya occurred.  
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‘375. A person is said to commit “sexual assault” if that 
person—  
(a) penetrates, for a sexual purpose, the vagina or anus or urethra 
or mouth of another person with—  
(i) any part of the body including the penis of such person; or  
(ii) any object manipulated by such person, except where such 

penetration is carried out for proper hygienic or medical 
purposes; 

(b) manipulates any part of the body of another person so as to 
cause penetration of the vagina or anus or urethra or mouth of 
such person by any part of the other person’s body;  
(c) engages in “cunnilingus” or “fellatio”, 
under the circumstances falling under any of the following six 
descriptions:— 
Firstly.—Against the other person’s will.  
Secondly.— Without the other person’s consent.  
Thirdly.— With the other person’s consent when such consent 
has been obtained by putting such other person or any person in 
whom such other person is interested, in fear of death or of hurt.  
Fourthly.—When the person assaulted is a female, with her 
consent, when the man knows that he is not her husband and 
that her consent is given because she believes that he is another 
man to whom she is or believes to be lawfully married.  
Fifthly.—With the consent of the other person when, at the time 
of giving such consent, by reason of unsoundness of mind or 
intoxication or the administration by that person personally or 
through another of any stupefying or unwholesome substance, 
the other person is unable to understand the nature and 
consequences of that action to which such other person gives 
consent.  
Sixthly.—With or without the other person’s consent, when such 
other person is under eighteen years of age.  
Explanation I.—Penetration to any extent is “penetration” for the 
purposes of this section.  
Explanation II.—For the purposes of this section, “vagina” shall 
also include labia majora.  
Exception.—Sexual intercourse or sexual acts by a man with his 
own wife, the wife not being under sixteen years of age, is not 
sexual assault.  
 

G. BECAUSE the Nirbhaya Rape that shook the nation led to the 

formation of the Justice Verma Committee comprising of (Retd.) 

Justice J.S. Verma, (Retd.) Justice Leila Seth and Gopal 

Subramanium.The said Committee published the Justice 
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Verma Committee Report, 2013 on23.01.2013. The said report 

observed that the Criminal Law Amendment Bill, 2012 had 

provisions which were somewhat protective of the right of safety 

of women, and the Committee opined that the said Bill was far 

from complete. The changes proposed in this report were two 

fold: 

Firstly under Section 375 of the Code, the scope of definition of 

rape was widened with respect to the victim so far as it was 

made gender-neutral, whereas the definition of a perpetrator 

was limited to a man, contrary to the proposal of the 

Amendment Bill of 2012. 

Secondly, the said Commit sought to broaden the ambit of 

sexual assault under Section 354 of the Code by providing for a 

gender-neutral definition with respect to both victim and 

perpetrator. 

The proposed amendments to Section 354 and 375 of the Code 

are as follows: 

Section 354: Sexual Assaultand Punishment for sexual 
assault 
(1) The following acts shall constitute the offence of sexual 
assault:- 

(a)  Intentional touching of another person when such act of 
touching is of a sexual nature and is without the recipient’s 
consent;  

(b)  Using words, acts or gestures towards or in the presence of 
another person which create an unwelcome threat of a sexual 
nature or result in an unwelcome advance.  
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Explanation: For the purposes of this section, ‘acts’ shall include 
the display and dissemination of pornographic material.  

(2) Any person who commits the offence described in sub-clause 
(a) of sub-section (1) above shall be punishable with rigorous 
imprisonment that may extend to five years, or with fine, or both.  

(3) Any person who commits the offence described in sub-clause 
(b) of sub-section (1) above shall be punishable with 
imprisonment of either description that may extend to one year, 
or with fine, or both.  

 

Section 375: Rape 
375. A man is said to commit rape if he— 
(a) penetrates the vagina or anus or urethra of a person with— 
(i) any part of his body including his penis or,  

(ii) any object manipulated by him, except where such penetration 
is carried out for proper hygienic or medical purposes; or,  

(b) manipulates any part of the body of a person so as to cause 
penetration of the vagina or anus or urethra of another person; 
or,  

(c) engages in “cunnilingus” or “fellatio”, under the circumstances 
falling under any of the following six descriptions:—  

Firstly.—Against the person’s will; or, 
Secondly.— Without the person’s consent; or,  

Thirdly, With the person’s consent, where such consent has been 
obtained by putting the person, or any other person in whom the 
person is interested, in fear of death or of hurt; or,  

Fourthly.— With the person’s consent, when the man induces the 
person to consent to the relevant act by impersonating another 
man to whom the victim would have otherwise knowingly 
consented to; or,  

Fifthly, With the person’s consent, when at the time of giving such 
consent, by reason of unsoundness of mind or intoxication or the 
administration by the man personally or through another of any 
stupefying or unwholesome substance, the person is unable to 
understand the nature and consequences of the action to which 
he/she gives consent; or,  
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Sixthly, When the person is unable to communicate consent either 
express or impliedly. Explanation I.— For the purposes of this 
section, “penetration” means penetration of the vagina, anus or 
urethra to any extent.  

Explanation II.—For the purposes of this section, “vagina” shall 
also include labia majora.  

Explanation III: Consent will not be presumed in the event of an 
existing marital relationship between the complainant and the 
accused.  

Explanation IV. - Consent means an unequivocal voluntary 
agreement when the person by words, gestures or any form of 
non-verbal communication, communicates willingness to 
participate in the specific act.  

Provided that, a person who does not offer actual physical 
resistance to the act of penetration is not by reason only of that 
fact, to be regarded as consenting to the sexual activity.  

 

H. BECAUSE pursuant to the Justice Verma Committee Report, 

2013, on 03.2.2013 the Criminal Law (Amendment) Ordinance, 

2013 was published vide Gazetted Notification No. 3/2013as an 

Extraordinary Ordinancee. Several sections including but not 

limited to Sections 375 and 376 were added to the Code, making 

it broader and gender neutral by amendments, insertions, 

deletions in IPC, CrPC and Indian Evidence Act. Also, some 

Gender Neutral Sections like 354A, 354C, 354D were added. 

From 03.2.2013 to 01.4.2013,the era of Gender Neutral 

Rape/Sexual Assault law in Republic of India lasted for 58 days. 

Sections 375, 376, 354A, 354C, 354D of the Code were made 

Gender Neutral with respect to both Perpetrator and Victim of 

Crime.  
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The Ordinance of 2013 defined sexual assault as: 

‘375. A person is said to commit “sexual assault” if that 
person—  
(a) penetrates his penis, to any extent, into the vagina, mouth or 

anus or urethra of another person or makes the person to do 
so with him or any other person; or 

(b) inserts, to any extent, any object or a part of the body, not 
being the penis, into the vagina, the urethra or anus of another 
person or makes the person to do so with him or any other 
person; 

(c)  manipulates any part of the body of another person so as to 
cause penetration of the vagina,urethra, anus or mouth or any 
part of body of or makes the person to do so with him any 
other person; or  

(d) applies his mouth to the penis, vagina, anus, urethra of 
another person or makes such person to do so with him or any 
other person; 

(e) touches the vagina, penis, anus or breast of the person or 
makes the person touch the vagina, penis, anus or breast of 
that person or any other person, 
except where such penetration or touching is carried out for 
proper hygienic or medical purposes under the circumstances 
falling under any of the following seven descriptions:- 
Firstly.—Against the other person’s will.  
Secondly.— Without the other person’s consent.  
Thirdly.— With the other person’s consent when such consent 
has been obtained by putting such other person or any person 
in whom such other person is interested, in fear of death or of 
hurt.  
Fourthly.—When the person assaulted is a female, with her 
consent, when the man knows that he is not her husband and 
that her consent is given because she believes that he is 
another man to whom she is or believes to be lawfully 
married.  
Fifthly.—With the consent of the other person when, at the 
time of giving such consent, by reason of unsoundness of mind 
or intoxication or the administration by that person personally 
or through another of any stupefying or unwholesome 
substance, the other person is unable to understand the 
nature and consequences of that action to which such other 
person gives consent.  
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Sixthly.—With or without the other person’s consent, when 
such other person is under eighteen years of age.  
Explanation 1.—Penetration to any extent is “penetration” for 
the purposes of this section.  
Explanation 2—For the purposes of this section, “vagina” 
shall also include labia majora.  
Explanation 3 – Consent means an unequivocal voluntary 
agreement when the person  by words, gestures or any form 
of non-verbal communication, communicates willingness to 
participate in the specific act. 
Provided that, a person who does not physically resist to the 
act of penetration shall not by the reason only of that fact, be 
regarded as consenting to the sexual activity. 
Exception.—Sexual intercourse or sexual acts by a man with 
his own wife, the wife not being under sixteen years of age, is 
not sexual assault.  
 

 

I. BECAUSE the Ordinance of 2013 was repealed and replaced 

retrospectively by the Criminal Law (Amendment) Act, 

2013w.e.f 04.02.2013. The definition of rape under Section 375 

as it stands today was substituted by the Amendment (Act), 

2013 overriding the gender-neutral definition as provided in the 

Ordinance of 2013.The amended definition of rape proposed 

under the criminal law(amendment) act, 2013 which reflects in 

the IPC today is as follows:  

375. A man is said to commit "rape" if he— 
a.     penetrates his penis, to any extent, into the vagina, mouth, 
urethra or anus of a woman or makes her to do so with him or 
any other person; or 
 
b.    inserts, to any extent, any object or a part of the body, not 
being the penis, into the vagina, the urethra or anus of a woman 
or makes her to do so with him or any other person; or 
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c.     manipulates any part of the body of a woman so as to cause 
penetration into the vagina, urethra, anus or any ~ of body of 
such woman or makes her to do so with him or any other person; 
or 
 
d.    applies his mouth to the vagina, anus, urethra of a woman 
or makes her to do so with him or any other person, under the 
circumstances falling under any of the following seven 
descriptions:— 
 
First.—Against her will.  
 
Secondly.—Without her consent. 
 
Thirdly.—With her consent, when her consent has been obtained 
by putting her or any person in whom she is interested, in fear of 
death or of hurt. 
 

Fourthly.—With her consent, when the man knows that he is not 
her husband and that her consent is given because she believes 
that he is another man to whom she is or believes herself to be 
lawfully married. 

 

Fiftly.—With her consent when, at the time of giving such 
consent, by reason of unsoundness of mind or intoxication or the 
administration by him personally or through another of any 
stupefying or unwholesome Substance, she is unable to 
understand the nature and consequences of that to which she 
gives consent. 

Sixthly.—With or without her consent, when she is under   
eighteen years of age. 

Seventhly.—When she is unable to communicate consent. 

Explanation I.—For the purposes of this section, "vagina" shall 
also include labia majora. 

Explanation 2.—Consent means an unequivocal voluntary 
agreement when the woman by words, gestures or any form of 
verbal or non-verbal communication, communicates willingness 
to participate in the specific sexual act: 
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Provided that a woman who does not physically resist to the act 
of penetration shall not by the reason only of that fact, be 
regarded as consenting to the sexual activity. 

Exception I.—A medical procedure or intervention shall not 
constitute rape. 

 

Exception 2.—Sexual intercourse or sexual acts by a man with 
his own wife, the wife not being under fifteen years of age, is not 
rape.'. 

 

 
J. BECAUSE it is imperative to note that the Law Commission 

Report, 2000; Criminal Law (Amendment), Bill 2012, Criminal 

Law (Amendment) Ordinance, 2013 had proposed gender-

neutral law for sexual assault (replacing the term rape) for both 

victims and perpetrators; even though the Justice Verma 

Committee Report, 2013 proposed a gender-neutral rape law 

only for victims and not perpetrators under Section 375 and a 

gender-neutral provision for sexual assault under Section 354 

of the Code. Yet the Criminal Law (Amendment) Act, 2013 

overlooked the aforementioned proposals and provided for a 

definitionviewing only females as victims and males as 

perpetrators. The comparative analysis of the definitions of 

Rape/Sexual Assault under Section 375 of the Code in the Bill 

of 2012, Verma Committee Report of 2013, Amendment 

Ordinance of 2013 and Amendment Act of 2013 is marked in 

the Appendix. 
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K. BECAUSE more importantly, the aforementioned proposed 

provisions of Section 375 to the extent of gender-neutrality for 

both victims and perpetrators was prior to the legalization of 

transgenders and decriminalization of consensual carnal 

intercourse against order of nature under Section 377. In light 

of the decisions of this Hon’ble Court in the cases of NALSA 

(supra), Puttaswamy(supra) and Navtej Singh Johar (supra), 

there is an impending and irrefutable need to provide protection 

from sexual assault to transgenders including but not limited 

to homosexuals and men. 

 

L. BECAUSE this Hon’ble Court in the landmark judgment of 

National Legal Services Authority of India (NALSA) v. Union 

of India &Ors. (2014) 5 SCC 438 held Article 15 and 21 of the 

Constitution of India including the right to gender identity and 

sexual orientation, thereby recognizing transgender as the 

‘third gender’. However, no recognition was afforded to the 

sexual assault that transgender persons are subjected to. Till 

date, the Transgender Rights Bill, 2016 has not taken the form 

of an Act. Hence, the transgender community is remediless so 

far as sexual assault is concerned.  

 

M. BECAUSE it is a settled principle of law that the application of 

Section 377 is irrespective of gender or sexual orientation of a 
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person. Hence, prior to the 5-Judge Bench judgment of this 

Hon’ble in the case of Navtej Singh Johar (supra) both 

consensual and non-consensual ‘carnal intercourse against the 

order of nature’ which was criminalized under Section 377 of 

the Code. The landmark decision in Navtej Singh Johar 

(supra) decriminalized consensual carnal intercourse against 

the order of nature holding Section 377 as violative of Articles 

14, 15 and 21 of the Constitution of India, so long as the act is 

consensual; but the judgment did not equate non-consensual 

carnal intercourse against the order of nature (between any 2 

or more adults) as sexual assault, and continued to deem it as 

an unnatural offence. 

 

N. BECAUSE it is imperative to note that Section 375 applies only 

to women as victims and men as perpetrators. It does not take 

into account non-consensual sexual assault inflicted on a 

woman by a woman, on a manby another man, on transgender 

by another transgender or a man or woman, on a man by a 

woman. The sexual orientation and gender-identity of the 

aforementioned persons involved may either be heterosexual, 

transgender including but not limited to homosexual,bi-sexual. 

This Hon’ble Court in the judgment of Navtej Singh Johar 

(supra) From Page 129: “O. Comparative analysis of Section 375 

and Section 377 IPC observed: 
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“…206. A cursory reading of Section 375 IPC divulges that it is a 

gender specific provision for the protection of women as only a 

man can commit the offence of rape. The Section has been divided 

into two parts. The former part, comprising of Clauses (a) to (d), 

simply describes what acts committed by a man with a woman 

would amount to rape provided that the said acts are committed 

in the circumstances falling under any of the seven descriptions 

as stipulated by the latter part of the Section… 

…212. Section 377 IPC, unlike Section 375, is a gender-neutral 

provision as it uses the word ‘̳whoever’. The word ̳carnal‘, as per 

the Black‘s Law Dict, means of the body, relating to the body, 

fleshy or sexual. ̳Sexual intercourse‘ has been defined in Black‘s 

Law Dictionary as a contact between a male and a female‘s 

organ…” 

 

O. BECAUSE the phraseology of Section 377 of the Code, even after 

being read down and made applicable to instances of non-

consensual carnal intercourse against the order of nature by 

any person, does not account for the concept of bodily integrity, 

victimology, psychological trauma, coupled with societal 

stigmatization subjected to the aggrieved. On the other hand, 

Section 375 of the Code encompasses the aforementioned 

aspects qua female victims wherein only a man is the 
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perpetrator. Furthermore, the act of defined under Section 377 

is termed as an ‘unnatural offence’ and not even afforded the 

status of ‘sexual assault’, let alone ‘rape’, making it completely 

devoid of dignity, bodily integrity, personal liberty and privacy, 

all enshrined under Article 21 of the Constitution of India.   

 

P. BECAUSE in so as far the acts that constitute rape under the 

ambit of Section 375 and act-proportionate sentencing under 

Section 376 of the Code. On the other hand, there is no 

definition or exhaustive list of acts that constitute ‘carnal 

intercourse against the order of nature’ in the Code. On the other 

hand, Section 377 IPC contains no such descriptions/exceptions 

embodying the absence of willful and informed consent and 

criminalises even voluntary carnal intercourse both between 

homosexuals as well as between heterosexuals. While saying so, 

we gain strength and support from the fact that the legislature, 

in its wisdom, while enacting Section 375 IPC in its amended 

form after the Criminal Law (Amendment) Act, 2013, has not 

employed the words subject to any other provision of the IPC‖. 

The implication of the absence of these words simply indicates 

that Section 375 IPC which does not criminalize consensual 

carnal intercourse between heterosexuals is not subject to 

Section 377 IPC.  
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Q. BECAUSE the proposed amendment and the 2013 ordinance 

reflect making the offence of rape gender neutral by providing 

“whoever” or “any person” in the changes proposed. However, 

section 375, in its present form is not gender neutral and needs 

to undergo changes taking into account the subsequent legal 

developments by providing a gender neutral definition of the 

offence of rape for both victim and perpetrator. Thus, Section 

375 of the IPC must read, instead of “a Man”, to “whoever” or 

“any person” and as a consequent effect, the term “his penis” 

should be extended to mean “their genitilia” in order to give 

effect to a gender neutral definition of rape under Section 375. 

 

R. BECAUSE Former Justice V.R. Krishna Iyer in ‘The Dialectics 

and Dynamics of Human Rights in India(Yesterday, Today and 

Tomorrow) stated that Rape is about power and control. 

Contrary to the popular understanding of rape, it is almost never 

perpetrated for sexual gratification. It is ‘acts of violence that 

happens to be expressed through sexual means’. Prison rape is 

a particularly horrific abuse of prisoners. Prison rape extends to 

both, different and same sex abuse. 

 

S. BECAUSE the difference between gender, gender-identity and 

sex is well documented in sociology, psychology and law.The 

terms ‘sex' and ‘gender' are closely linked, yet they are not 
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synonyms. Robert Stoller, in the 1960s, has drawn the 

distinction between them. He suggested that the word ‘sex' be 

used to refer to the physical differences between men and 

women, while the term ‘gender' be used in connection to the 

behaviour and cultural practices of men and women. This 

distinction is the basis for all the definitions of ‘sex' and ‘gender' 

that are provided in the literature nowadays.  

The researcher Browne in 1992 provided for the definition of sex 

and gender.Definition of "Sex" The term ‘sex' is easy to 

understand. It simply refers to the natural biological differences 

between men and women, for example, the differences in the 

organs related to reproduction. Definition of "Gender" "Gender 

refers to the cultural, socially-constructed differences between 

the two sexes. It refers to the way a society encourages and 

teaches the two sexes to behave in different ways through 

socialisation."  

In simple words, gender refers to differences in attitudes and 

behaviour, and these differences are perceived as a product of 

the socialisation process rather than of biology. Gender also 

includes the different expectations that society and individuals 

themselves hold as regard to the appropriate behaviours of men 

and women. Viewing gender as a socially-constructed 

phenomenon implies that gender, contrary to sex, is not the 

same over the world. It varies between and within societies and 
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it can change over time. Hence, gender identity is imbibed under 

Articles 14 and 21 of the Constitution of India and in the 

absence of acceptance of the same, amounts to discrimination 

on the basis of sex as inculcated under Article 15 of the 

Constitution of India.  

 

T. BECAUSE this Hon’ble Court in Navtej Singh Johar (Supra) 

rightfully observed that the phraseology of Section 377 is gender 

neutral and that of Section 375 is female-oriented.  In the 

absence of equal protection to men and women alike, the 

provision of Section 375 of the Code is violative of Articles 14, 

15 and 21 of the Constitution of India. Thus, the intention 

behind this petition is to protect the rights of men and women, 

homosexual or heterosexual, and that of transgenders alike, 

from being physically violated by another person without their 

consent. It is stoutly emphasized that once the element of 

consent is taken out of the dynamics of any physical 

relationship, any person, regardless of their gender or sex could 

be subjected to sexual violation or rape by another person.  

 

U. That, Hon’ble Supreme Court in judgment ofPuttaswamy 

(supra)wherein Right to Privacy was held as a fundamental 

right under Article 21 of the Constitution of India. The said 
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judgment has used the word  “consent” 38 times. Consent and 

bodily integrity of each citizen are now fundamental rights and 

the cornerstone of the Privacy Ruling. Privacy now being a 

Fundamental Right has changed the contour and validity of 

some existing Acts and Cr.P.C/IPC and made them(or some 

sections of them) Null, Void and Unconstitutional.   

V. BECAUSE this Hon’ble Court has upheld the demarcation and 

differentiation between gender identity and sex by virtue of a 

plethora of judgment. That this Hon’ble Court in theirlandmark 

judgment titled NALSA(supra)after referring to catena of 

judgments and certain International Covenants, opined that 

gender identity is one of the most fundamental aspects of life 

which refers to a person’s intrinsic sense of being male, female 

or transgender or transsexual person. A person’s sex is usually 

assigned at birth, but a relatively small group of persons may 

be born with bodies which incorporate both or certain aspects 

of both male and female physiology. Radhakrishnan J. further 

observed that at times, genital anatomy problems may arise in 

certain persons in the sense that their innate perception of 

themselves is not in conformity with the sex assigned to them 

at birth and may include pre-and post- operative transsexual 

persons and also persons who do not choose to undergo or do 
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not have access to operation and also include persons who 

cannot undergo successful operation.  

“21:Gender identity refers to each person‘s deeply felt internal 

and individual experience of gender, which may or may not 

correspond with the sex assigned at birth, including the personal 

sense of the body which may involve a freely chosen, 

modification of bodily appearance or functions by medical, 

surgical or other means and other expressions of gender, 

including dress, speech and mannerisms. Gender identity, 

therefore, refers to an individual‘s self-identification as a man, 

woman, transgender or other identified category. 

Para : Sexual Orientation on the other hand refers to an 

individual enduring physical, romantic and/or emotional 

attraction to another person. Sexual orientation includes 

transgender and gender variant people with heavy sexual 

orientation and their sexual orientation may or may not change 

after gender transmission which also includes homosexuals, 

bisexuals, heterosexuals and asexuals. Gender identity and 

sexual oritentation are different concepts. Each person’s self 

defined orientation in gender identity is integral to their 

personality and is one of the most basic aspects of self 

determination, dignity and freedom..” 
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Adverting to the concept of discrimination, the Radhakrishnan 

J.stated:- 

The discrimination on the ground of sex under Articles 15 and 16, 

therefore, includes discrimination on the ground of gender 

identity. The expression sex used in Articles 15 and 16 is not just 

limited to biological sex of male or female, but intended to include 

people who consider themselves to be neither male nor female. 

Dealing with the legality of transgender identity, 

Radhakrishnan, J. ruled:- 

“The self-identified gender can be either male or female or a third 

gender. Hijras are identified as persons of third gender and are 

not identified either as male or female. Gender identity, as 

already indicated, refers to a person‘s internal sense of being 

male, female or a transgender, for example hijras do not identify 

as female because of their lack of female genitalia or lack of 

reproductive capability. This distinction makes them separate 

from both male and female genders and they consider 

themselves neither man nor woman, but a third gender. 

 

W. BECAUSE Explanation 2 of Section 375 of the Code pertains to 

the concept of ‘consent’ Explanation 2. — Consent means an 

unequivocal voluntary agreement when the woman by words, 
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gestures or any form of verbal or non-verbal communication, 

communicates willingness to participate in the specific sexual act:  

Provided that a woman who does not physically resist to the act 

of penetration shall not by the reason only of that fact, be 

regarded as consenting to the sexual activity.  

It is the humble submission of the Petitioner that the protection 

bestowed upon females in terms of ‘willingness’ to participate in 

a sexual act as defined in the explanation in section 375 of the 

Code shall be extended to all persons, including males, 

transgendersincluding  but not limited to homosexuals, 

transvestites, eunuchs, etcin light of the judgment of this 

Hon’ble Court inNavtej Singh Johar(supra). Moreover, Section 

375 of the Code shall be made gender neutral. As mentioned 

above, the judgment further observes that any sexual acts 

performed between parties, regardless of their gender or sex so 

long as they are performed with informed consent and 

willingness, and such consent is communicated either verbally 

or via gestures, does not amount to a penal offence under either 

Section 375 or 377 of the Code. Hence, consent is the primary 

pre-condition for a sexual relationship between any two or more 

persons, regardless of gender or biological sex. Moreover, 

consent that is obtained by putting a person in fear of death or 

hurt or consent can also be obtained under some misconception 
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or due to unsoundness of mind, intoxication or inability to 

understand the nature and the consequences of the acts is not 

within the ambit of willful consent but is obtained with 

malafide. 

X. BECAUSE the Union of India in their Counter Affidavit in the 

case of Navtej Singh Johar (Supra), in Paragraph 37, The 

respondent has also contended that in the event Section 377 

IPC so far as 'consensual acts of adults in private' is declared 

unconstitutional, other ancillary issues or rights which have not 

been referred to this Bench for adjudication may not be dealt 

with by this Bench as in that case, the Union of India expresses 

the wish to file detailed affidavit in reply, for consideration of 

other issues and rights would have far reaching and wide 

ramifications under various other laws and will also have 

consequences which are neither contemplated in the reference 

nor required to be answered by this Hon‘ble Bench. 

“47… in the attempt that Section 377 is struck down, it would 

render the victims complaining of forced acts covered under the 

existing Section 377 IPC remediless as the said Section not only 

impinges on carnal intercourse against the order of nature 

between two consenting adults but also applies to forced penile 

non- vaginal sexual intercourse between adults. This, as per the 
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intervenor, would be contrary to the decision of this Court in Iqbal 

Singh Marwah and another v. MeenakshiMarwah and another” 

Y. BECAUSE in our country, sexual crimes against boys under 18 

years are covered under the Protection of Children from Sexual 

Offences Act, 2012 (POCSO), but once they turn adults they do 

not have any legal recourse. This law is not only gender neutral 

qua sexual assault, but it also defines sexual assault broadly, 

including acts covered by Section 377. Thus, the law that would 

be applicable to a minor person is gender neutral and defines 

sexual assault broadly. On attaining adulthood, however, the 

same person would be faced with a gender-specific rape law, 

which no longer considers anal sex and oral sex “unnatural” for 

women but still does for men. 

 

Z. BECAUSE 63 countries in the world have gender-neutral rape 

laws namely United Kingdom, United States of America, 

Republic of Ireland, Philippines, etc. to name a few. 

United States of America 

The FBI's Uniform Crime Report in 2012 redefined rape as: "The 

penetration, no matter how slight, of the vagina or anus with 

any body part or object, or oral penetration by a sex organ of 

another person, without the consent of the victim." The prior 

definition had not changed since 1927 and gained the attention 
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of sexual assault awareness groups because it had alienated the 

victims who did not fit the definition – "the carnal knowledge of 

a female, forcibly and against her will".The former definition of 

"forcible rape" focused on vaginal penetration, but the newer 

definition includes forcible anal or oral penetration. The old 

definition, "the carnal knowledge of a female, forcibly and 

against her will", did not include forcible oral or anal 

penetration, the rape of women with other objects, or the rape 

of a man. This new definition encourages male rape victims to 

seek the help they need and also includes sexual assaults that 

previously were not covered by the definition of rape. The basis 

for changing this definition lies in the statistics provided by 

governmental institutions such as the U.S. Department of 

Justice and the CDC. A study done by the CDC found that 1 in 

71 men had been raped or had been the target of attempted 

rape. 

United Kingdom 

Male rape was first recognized under English law in 1994 when 

the definition of rape was revised so as to include non-

consensual, penile-anal intercourse of a woman or a man. 

Furthermore, penile penetration of the mouth was included 

within the ambit of rape by the Sexual Offences Act, 2003. In 

2014, UK government statistics estimated about 78,000 people 
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in the UK have become rape or attempted rape victims, and 

about 9,000 are men. 

Republic of Ireland 

In recommending the adoption of an expanded gender-neutral 

definition of rape, the Republic of Ireland Reform Commission 

acknowledged a ‘consensus’ that favored an expanded definition 

amongst working groups with victims: 

“We attach considerable significance to the fact that these views 

are held by persons who are in daily contact with the victims of 

assaults and who are in a position to observe their use of 

language. We were also told by them that appropriate labeling 

of offences contributes to the victim’s sense of being vindicated 

and protected by the State and that only description which 

seems to understate the gravity of an offence or put it in a lesser 

category will be resented by the victim. 

Philippines  

Prior to the 1997 amendment of Revised Penal Code of 1930, 

male victims of rape were not acknowledged under Philippine 

law. Article 266-A of the law defines rape by "an act of sexual 

assault" by any person either by "inserting his penis into 

another person's mouth or anal orifice" or inserting "any 

instrument or object, into the genital or anal orifice of another 
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person".The 1997 amendment allowed the legal recognition of 

rape of males, both by other males and by females. 

Republic of China  

Until November 1, 2015, sexual offences against males above 

the age of 14 could not be prosecuted unless they also included 

a physical assault, in which case only the physical component 

was punishable. However, a revision of Article 237 of the 

Criminal Law of China which criminalises "forcible indecency," 

made that section of the law gender-neutral. Offences that 

constitute rape of males may be tried under this article, with 

offenders facing a maximum of five years in prison. 

 

AA. BECAUSE it is the humble submission of the Petitioner 

that homosexual and heterosexual males, homosexual females 

and transgenders are left out of the ambit of protection provided 

under Section 375 of the Code. Prior to decriminalization of 377 

of the Code, this Hon’ble Court in the Public Interest Litigation 

titledRaj Malhotra v. Union of India &Ors. dismissed the 

petition seeking gender-neutral rape laws. However, with the 

decriminalization of 377 under the Code, the homosexuals and 

transgenders are certainly discriminated against and devoid of 

remedy under the Penal laws from the heinous act of rape. 

Furthermore, even though the rape of a heterosexual man 
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appears to be rare instance in the present scenario, it cannot 

be ruled out entirely for allegedly being an anomaly.   

BB. BECAUSE an article published by the Youth Ki Awaaz in 

2014 discussed the psychological trauma that men are 

subjected to upon being victims of rape. Belowmentioned is the 

relevant extract from the said article : 

“Men who have had forced sexual encounters can face severe 

psychological trauma (Post traumatic stress disorder), 

substance abuse, etc., and the trauma can be prolonged due to 

unavailability of any assistance. Most men do not even report 

cases of rape or discuss them with anyone, because of the 

stigma attached to it and due to the fear that it wouldn’t even 

be considered as rape. As part of the newly amended Juvenile 

Justice Act, age of consent has been increased to 18, therefore, 

even cases of consensual sex between two teenagers are now 

termed as statutory rape, with charges filed just against the 

boy. This is problematic on several accounts.” (ANNEXURE P/6 

Pg.  ) 

CC. BECAUSE an article in an article published by Huffington 

Post India dated 06.05.2015 (ANNEXURE P/8   Pg.) wherein 

apart from the sociological factors wherein rape of a man is seen 

unlike their perceived masculinity, the lack of distinction 

between consensual and non-consensual acts between two 
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individuals (especially two males) is absent from the present 

legal framework.   

“The derogatory judgements of "unmanliness" are also made if 

men are vocal about their stories because of the deep-rooted 

belief that "boys don't cry". In fact, in a blog post that went viral 

on the internet, Vinodhan, a male rape-survivor, shared both 

these concerns. He described his personal experience and 

stated that, "Sometimes rape is inflicted on men just to shame 

them; to supposedly insult their masculinity." 

 

DD. BECAUSE an article published in Asia Times dated 

24.01.2018 (ANNEXURE P/10   Pg.      ) shed light on the plight 

of male rape victims in the country. It is pertinent to note that 

prior to the decision in Navtej Singh Johar(Supra), rape of a 

male was covered as sodomy under Section 377 of the Penal 

Code. According to the said article ‘…A 2015 study by the 

National Human Rights Commission, for example, found that 

sexual abuse in India’s prisons was the top reason for the high 

number of suicides by inmates…A gay man raped in Delhi on a 

date in 2016 felt if he approached police or a lawyer about the 

attack, he could also be arrested because of Section 377…’ 

EE. BECAUSE “The Bangalore Incident, 2004″. The victim of 

the torture was a Hijra from Bangalore who was at a public 
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place dressed in female clothing. The person was subjected to 

gang rape, forced to have oral and anal sex by a group of 

hooligans. Later he was taken to a police station where he was 

stripped naked, handcuffed to a window, grossly abused and 

tortured because of his sexual identity. 

 

FF. BECAUSE Delhi-based Centre for Civil Society found that 

approximately 18% of Indian adult men surveyed reported being 

coerced or forced to have sex. Of those, 16% claimed a female 

perpetrator and 2% claimed a male perpetrator.(ANNEXURE 

P/7   Pg.  ) 

 

GG. BECAUSE furthermore, in a recent study, it was found 

that out of 222 Indian men surveyed, 16.1% had been coerced 

into having sex. Despite rape of men not researched as widely 

as rape of females, there are several statistics to suggest that 

men are raped and the prevalence of male rape is wider than is 

generally presumed. 

 

HH. BECAUSE the definition of the term ‘transgender’ is vague, 

incongruous, owing to the fact that there are 63 recognised 

genders on the planet.  
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This Hon’ble Court in the case of NALSA(supra) defined the term 

transgender as the umbrella term. 

113. At the outset, it may be clarified that the term ‘transgender’ 

is used in a wider sense, in the present age. Even Gay, Lesbian, 

bisexual are included by the descriptor ‘transgender’. 

Etymologically, the term ‘transgender’ is derived from two words, 

namely ‘trans’ and ‘gender’. Former is a Latin word which means 

‘across’ or ‘beyond’. The grammatical meaning of ‘transgender’, 

therefore, is across or beyond gender. This has come to be known 

as umbrella term which includes Gay men, Lesbians, bisexuals, 

and cross dressers within its scope. However, while dealing with 

the present issue we are not concerned with this aforesaid wider 

meaning of the expression transgender. 

114. It is to be emphasized that Transgender in India have 

assumed distinct and separate class/category which is not 

prevalent in other parts of the World except in some 

neighbouringcountries . In this country, TG community comprise 

of Hijaras, enunch, Kothis, Aravanis, Jogappas, Shiv- Shakthis 

etc. In Indian community transgender are referred as Hizra or the 

third gendered people. There exists wide range of transgender-

related identities, cultures, or experience –including Hijras, 

Aravanis, Kothis, jogtas/Jogappas, and Shiv-Shakthis (Hijras: 

They are biological males who reject their masculinity identity in 
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due course of time to identify either as women, or ‘not men’. 

Aravanis: Hijras in Tamil Nadu identify as ‘Aravani’. Kothi: 

Kothis are heterogeneous group. Kothis can be described as 

biological males who show varying degrees of ‘feminity’. 

Jogtas/Jogappas: They are those who are dedicated to serve as 

servant of Goddess Renukha Devi whose temples are present in 

Maharashtra and Karnataka. Sometimes, JogtiHijras are used to 

denote such male-to-female transgender persons who are 

devotees of Goddess Renukha and are also from the Hijra 

community. Shiv-Shakthis: They are considered as males who 

are possessed by or particularly close to a goddess and who have 

feminine gender expression). The way they behave and acts 

differs from the normative gender role of a men and women. For 

them, furthering life is far more difficult since such people are 

neither categorized as men nor women and this deviation is 

unacceptable to society’s vast majority. Endeavour to live a life 

with dignity is even worse. Obviously transvestites, the hijra beg 

from merchants who quickly, under threat of obscene abuse, 

respond to the silent demands of such detested individuals. On 

occasion, especially festival days, they press their claims with 

boisterous and ribald singing and dancing.( A Right to Exist: 

Eunuchs and the State in Nineteenth-Century India Laurence W. 

Preston Modern Asian Studies, Vol.21,No.2 (1987), pp.371-387). 

Bar & Bench (www.barandbench.com)



65 
 

115. Therefore, we make it clear at the outset that when we 

discuss about the question of conferring distinct identity, we are 

restrictive in our meaning which has to be given to TG community 

i.e. hijra etc., as explained above. 

116. Their historical background and individual scenario has 

been stated in detail in the accompanying judgment rendered by 

my learned Brother. Few things which follow from this discussion 

are summed up below: 

“(a) Though in the past TG in India was treated with great 

respect, that does not remain the scenario any longer. Attrition in 

their status was triggered with the passing of the Criminal Tribes 

Act, 1871 which deemed the entire community of Hijara persons 

as innately ‘criminal’ and ‘adapted to the systematic commission 

of non-bailable offences’. This dogmatism and indoctrination of 

Indian people with aforesaid presumption, was totally capricious 

and nefarious. There could not have been more harm caused to 

this community with the passing of the aforesaid brutal 

Legislation during British Regime with the vicious and savage 

this mind set. To add insult to the irreparable injury 

caused, Section 377 of the Indian Penal Code was misused and 

abused as there was a tendency, in British period, to arrest and 

prosecute TG persons under Section 377 merely on suspicion. To 
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undergo this sordid historical harm caused to TGs of India, there 

is a need for incessant efforts with effervescence.” 

The Hon’ble High Court of Madras in the case of Nangai v. 

Superintendent of Police in W.P. 587/2014 dated 14.04.2014 

defined the term ‘transsexual’ as an umbrella term. 

20. In other words, a child, identified by birth to be of one sex, in 

due course of time, due to some natural changes, which happen 

biologically and psychologically between the age of 8 and 14, 

starts identifying himself / herself to be of a different sex in a 

wrong body. Thus, there is no sexual harmony between the 

individual's self-identity and the identity given to the individual 

by birth. It is this group of people, who remain male to female 

[MTF] and female to male [FTM]. They are known in different 

names such as Inter-sex, Transgenders, Transsexuals, 

Transvestites, etc. As it is popularly known, Transgenders are 

the Male to Female [MTF] group of people. "Transsexual" is the 

larger term which includes transgenders, transvestites, intersex, 

etc., None of these group of transsexuals, either FTMs or MTFs, 

fit in themselves within the binary classification of sex… 

… 129. We, therefore, declare: 

(1) Hijras, Eunuchs, apart from binary gender, be treated as third 

gender for the purpose of safeguarding their rights under Part III 
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of our Constitution and the laws made by the Parliament and the 

State Legislature. (2) Transgender persons right to decide their 

self-identified gender is also upheld and the Centre and State 

Governments are directed to grant legal recognition of their 

gender identity such as male, female or as third gender… 

 
Furthermore, the definition of transgender in the Transgender 

Persons(Protection of Rights) Bill, 2016 defined a transgender 

as “one who is (i) neither wholly female or male (ii) combination 

of female and male; or (iii) neither female nor male”. However, 

the Cabinet reworked the said definition as “whose gender does 

not match with the gender assigned at birth and includes trans-

men, trans-women, gender queers, and other socio-cultural 

identities.” 

 
II. BECAUSE the Right to Live with Dignity is imbibed in the 

Constitution of India under Article 21. It cannot be forgotten 

that discrimination is the antithesis of equality and recognition 

of equality in its truest sense will foster the dignity of every 

individual.  

 

JJ. BECAUSE the Apex Court in the case of Khudiram Das 

v. State of West Bengal , AIR  1975 SC 550 held that new 

needs of a person for liberty in the different spheres of life can 
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now be claimed as a part of personal liberty under Article 21 

and these personal liberties cannot be restricted either by 

legislation or by law except satisfying Articles 14. Fundamental 

freedoms can be effectively enjoyed only if a person is to live 

with dignity, freedom and safety which further ensures a good 

quality life which, falls within the mandate of Article 21 of the 

Constitution. 

 
KK. BECAUSE the Hon’ble Supreme Court in Minu B. Mehta 

and Another vs BalkrishnaRamchandraNayan and Another 

observed that every person has a right to safety and security of 

his person. 

 

LL. BECAUSE in the Hon’ble Supreme Court in the matter of  

AvishekGoenka vs Union Of India &Anr,(2012) 5 SCC 

321held that whatever are the rights of an individual, they are 

regulated and controlled by the statutory provisions of the Act 

and the Rules framed thereunder. The citizens at large have a 

right to life i.e. to live with dignity, freedom and safety. This right 

emerges from Article 21 of the Constitution of India. As opposed 

to this constitutional mandate, a trivial individual protection or 

inconvenience, if any, must yield in favour of the larger public 

interest. 
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MM. BECAUSE Argumentum Ab Auctoritate Fortissimum Est In 

Lege. Hence, the abovementioned judgments substantiate 

Article 21 has been infringed as “Right to Life’, ‘Right to Safety 

and Security’ and ‘Right to Dignity’ has been compromised with. 

The abovementioned judgments place the onus on the State. 

NN. BECAUSE India is a signatory to and has ratified the 

International Covenant of Civil and Political Rights (ICCPR), 

1996, Article 26 of ICCPR states that, ‘All persons are equal 

before the law and are entitled without any discrimination to the 

equal protection of the law. In this respect, the law shall prohibit 

any discrimination and guarantee to all persons equal and 

effective protection against discrimination on any ground such as 

race, colour, sex, language, religion, political or other opinion, 

national or social origin, property, birth or other status.”  

OO. BECAUSE our country has fully embodied the 

aforementioned provision of Article 26 of ICCPR under the all-

encompassing umbrella of Right to Equality guaranteed under 

Article 14 of the Constitution of India. Therefore, the State is 

responsible for ensuring equal treatment and equal protection 

to all citizens of India, failing which the duty for enforcement of 

the aforesaid rights is casted upon the Supreme Court and all 

High Courts under Articles 32 and 226 respectively.  
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PP. BECAUSE the Hon’ble Supreme Court in Cooper v. Union 

of India, AIR 1970 SC 564, observed that that the right to 

personal liberty in Article 21 must be read with Article 19 and 

Article 14, whenever necessary with a view to strengthen the 

right to personal liberty. Hence, it follows that Article 14 is 

attracted in order to embolden the rights as guaranteed under 

Article 21. 

 
QQ. BECAUSE the present Writ Petition is filled against the 

alleged abuse of the process of law. In this case, it is imperative 

to consider and take into account the growing level of 

intolerance in our nation, reaching the dangerous level of 

fanaticism. 

 
RR. BECAUSE it is the humble submission of the Petitioner 

that the Judges who are bestowed with the duty to protect the 

Constitution of India and uphold the Majesty of Rule of Law. 

That the Judiciary, if not protected may be unable to fulfil its 

duty casted towards the public at large.  

 

SS. BECAUSE it is humbly submitted that this Hon’ble court 

may intervene in this present situation and safeguard the rights 

and interests of the citizens and persons Boni Judicis Est 

Judiciumsine Dilatione Mandare Executioni.  
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PRAYER 

In the facts and circumstances of the case, as mentioned above, it is, 

therefore, most humbly prayed that this Hon’ble Court may 

graciously be pleased to: 

a. Declare Section 375 of the Indian Penal Code, 1860 as ultra 

vires  as being discriminatory and violative of Articles 14, 15 

and 21 of the Constitution of India. 

b. Pass any order or direction as this Hon’ble Court may deem 

fit and proper in the facts and circumstances of the present 

appeal. 

 AND FOR THIS ACT OF KINDNESS, THE PETITIONER 

SHALL, AS IN THE DUTY BOUND EVER PRAY. 

           
DRAWN BY:      FILED BY: 
ASHIMA MANDLA     
Advocate  
 

[FUZAIL AHMAD AYYUBI] 
        ADVOCATE FOR PETITIONER 

New Delhi 
 Drawn On: 30.09.18 
 Filed on:    01.10.18 
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IN THE SUPREME COURT OF INDIA 
(EXTRAORDINARY WRIT JURISDICTION)  

 
WRIT PETITION (CIVIL) NO. _________ OF 2018 

(IN THE MATTER OF PUBLIC INTEREST LITIGATION)  

IN THE MATTER OF: 

CRIMINAL JUSTICE SOCIETY OF INDIA  …PETITIONER 

VERSUS 

UNION OF INDIA & ORS.     …RESPONDENTS 

AFFIDAVIT 

 
I, Abhishek Arora ,      

     do hereby solemnly affirm 

and declare as under: - 

1. That I am the Authorised Signatory on behalf of the petitioner 

society in the above captioned matter and being so I am 

authorised to swear the instant affidavit on its behalf 

2. That the present petition is being filed as a Public Interest 

Litigation.  

3. That I have gone through the Supreme Court of India (Public 

Interest Litigation) Rules, 2010 and do hereby affirm that the 

present Public Interest Litigation is in conformity thereof. 

4. That I have no personal interest in the litigation and neither 

myself nor anybody is interested would in any manner benefit 

from the relief sought in the present litigation save a member of 

General Public. The petition is not guided by self-gain or gain of 

any person, institution, body and there is no motive other than 

of public interest in filing this petition. 

Bar & Bench (www.barandbench.com)



73 
 

5. That I have not moved any other similar petition before this 

Hon’ble Court or any other High Court. 

 

6. That I have gone through the accompanying Writ Petition 

containing Pages        to      , paras       to     and 

list of dates and synopsis containing pages B to    and the 

accompanying applications. The same have been drafted by my 

counsel under my instructions and I say that the contents of 

the same are true and correct to the best of my knowledge and 

belief as derived from the media reports and news reports and 

not part of the same is false of concealed therefrom. 

 
7. That the annexures being filed alongmith the present petition 

are true copies of their respective originals. 

8. That I have read the contents of the present petition and 

accompanying application and the present affidavit and the 

same is true and correct to the best of my knowledge and belief. 

 
   D E P O N E N T 

VERIFICATION 

Verified at New Delhi, this the 1st day of October 2018 that the 

contents of this affidavit are true and correct to the best of my 

knowledge and belief and nothing material has been concealed 

there from.  

 

 
D E P O N E N T 
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