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REJOINDER SUBMISSIONS ON BEHALF OF THE INTERVENORS 

BY SR. ADV. MS.  INDIRA JAISING. 

 
 

I. Article 25 of the Constitution guarantees every person an 

individual right to worship:  

 
1. It is submitted that the law relating to entry into the temple for 

the purpose of darshan is separate and distinct from the law 

relating to the management of religious affairs. The former is 

governed by Article 25 and the right to enter a temple for the 

purpose of darshan is an individual right protected by Article 

25, whereas the latter is governed by Article 26. 

 

2. It is submitted that even those institutions which are held to 

be a denomination and therefore protected by Article 26, 

cannot deny to any person entry for the purpose of darshan. 

Hence, it is submitted that women have a right to enter 

Sabarimala temple for the purpose of darshan.  

 

3. It is submitted that there is an ex-facie denial of the said right 

to women between the ages of 10 to 50. The said denial 

therefore violates Articles 14, 15, 21, and 25 of the Constitution. 

 

4. It is submitted that the said refusal cannot be justified on 

rights under Article 26. The law mandating entry of all Hindu 

persons into a temple is enacted pursuant to Article 25(2)(b). 

Hence it is submitted that women have both, a constitutional 

right under Article 25 (1), and a statutory right under statute 

made under Article 25(2)(b). 

 

5. It is submitted that the issue whether Sabarimala is a 

denomination is irrelevant for the purposes of this case since 

assuming that even if it was a denomination, women have a 

right to enter for the purpose of darshan. [Refer to Sri 
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Venkataramana Devaru v. State of Mysore, AIR 1958 SC 

255; Paragraph 32 ] 

 

6. It is submitted that assuming without admitting that the 

Sabarimala Temple is a denomination, only essential religious 

practices are protected under Article 26(b) and not all practices. 

The denial of entry to women between the ages of 10 and 50 is 

not shown to be an essential aspect of the Hindu religion or of 

the denomination if indeed there is one. It has been argued by 

Counsel for the Respondent Board that what makes the 

followers of Ayyappa a denomination is the following:  

 

i. That they observe the Vratham; 

ii. Notions of purity associated with the deity being a 

celibate. 

 

7. It is submitted that the above two factors do not bring it within 

the meaning of a denomination amongst Article 26. The 

essential characteristics of a denomination as distinctly laid 

down in the case of S.P. Mittal v. Union of India (1983) 1 

SCC 51 by the Hon’ble Supreme Court in Paragraph 80 are:  

 
“80.The words “religious denomination” in Article 26 of the 
Constitution must take their colour from the word religion 
and if be so, the expression religious denomination must 
also satiny three conditions: 
(1) It must be a collection of individuals who have a system 
of beliefs or doctrines which they regard as conducive to 
their spiritual well-being, that is, a common faith; 
(2) common organisation; and 
(3) designation by a distinctive name.” 
 

8. It is submitted that in this case, the faith in question is a Hindu 

faith. Persons of all religions are permitted to visit Sabarimala 

temple, including non-Hindus and it is not restricted to a 

closed group of individuals, hence lacking the requirement of 

common faith. 
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9. It is submitted that there is no distinct organization, in fact the 

temple is run by the Travancore Devaswom Board and there is 

no other distinct organization other than the Board. The Board 

manages multiple other temples, including non-Ayyappa 

temples. Moreover, there is also no specific name for the 

denomination as it is considered to be part of the mainstream 

Hindu religion. 

 

II. Prohibiting women from entering the Sabarimala Temple 

cannot be recognized as a ‘custom’ 

 

10. It is submitted that the counsel for the respondents said that 

this is a ‘custom’, with some ‘aberrations.’  An ‘aberration’ is 

defined as something which is a departure from the normal. It 

therefore denotes a break in the continuity of practice. Hence, 

calling it an ‘aberration’ is neither here nor there. On the 

contrary, the ‘aberration’ proves that there is no continuity in 

the applicability of the said custom.  

 

11. Moreover, it is submitted that it has been established in the 

evidence recorded before the High Court, that women, 

irrespective of their age, were permitted to enter the Sabarimala 

temple for the first rice feeding ceremony of their children. It is 

only in the last 60 years, since the passing of the notification 

in 1955 that women between the age of 10 to 50 were 

prohibited from entering the Sabarimala temple.  

 

12. Therefore, it is submitted that this custom is not proved to exist 

from time immemorial. [Refer to Salekh Chand v. Satya 

Gupta and Ors. 2008 13 SCC 119; Paragraph 26] 

 

13. In any event, assuming there is such custom, it is submitted 

that it will have to be seen whether the custom passes the test 

of constitutional morality.  

 

Bar & Bench (www.barandbench.com)



 

 

4 

14. It is submitted that assuming without admitting that this is a 

denomination, not every religious practice is protected by 

Article 26(b), but only essential practices. It is submitted that 

having regard to the fact that even today, women are permitted 

on certain days shows that banning entry of women of the age 

of 10 to 50 is not an essential practice.  

 

15. In any event, it is submitted that the pleaded custom will have 

to be scrutinized on the basis of constitutional legitimacy as 

has been held by this Hon’ble Court in its judgments. 

 

16. It is submitted that in the case of N. Adithayan v. Travancore 

Devaswom Board (2002) 8 SCC 106, the Hon’ble Supreme 

Court vide a 2 judge Bench consisting of Justices Rajendra 

Babu and Doraiswamy Raju held that : 

 

“18. ...The attempted exercise by the learned Senior 
Counsel for the appellant to read into the decisions of this 
Court in Shirur Mutt case [AIR 1954 SC 282 : 1954 SCR 
1005] and others something more than what it actually 
purports to lay down as if they lend support to assert or 
protect any and everything claimed as being part of the 
religious rituals, rites, observances and method of worship 
and make such claims immutable from any restriction or 
regulation based on the other provisions of the Constitution 
or the law enacted to implement such constitutional 
mandate, deserves only to be rejected as merely a 
superficial approach by purporting to deride what 
otherwise has to have really an overriding effect, in the 
scheme of rights declared and guaranteed under Part III of 
the Constitution of India. Any custom or usage 
irrespective of even any proof of their existence in 
pre-constitutional days cannot be countenanced as a 
source of law to claim any rights when it is found to 
violate human rights, dignity, social equality and 
the specific mandate of the Constitution and law 
made by Parliament. No usage which is found to be 
pernicious and considered to be in derogation of the 
law of the land or opposed to public policy or social 
decency can be accepted or upheld by courts in the 
country.” 

                                         [Emphasis supplied] 
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17. Moreover, it is submitted that in the recent case of Adi Savia 

Sivachariyargal Nala Sangam and Others v. Government 

of Tamil Nadu and Ors (2016) 2 SCC 725, a statute that 

permitted ‘any qualified Hindu’ to be appointed as the Archaka 

(Priest) of a temple was challenged on the grounds that this 

violated their right to appoint Archakas from their own 

denomination as per the Agamas. However, while upholding 

the constitutional validity of the statute, the Hon’ble Supreme 

Court held that any religious belief or practice would have to 

conform to constitutional legitimacy. The excerpt is as follows:  

 

“48.Seshammal vs .State of T.N., (1972) 2 SCC 11] is not 
an authority for any proposition as to what an Agama or a 
set of Agamas governing a particular or group of temples 
lay down with regard to the question that confronts the 
court, namely, whether any particular denomination of 
worshippers or believers have an exclusive right to be 
appointed as Archakas to perform the poojas. Much less, 
has the judgment taken note of the particular class or caste 
to which the Archakas of a temple must belong as 
prescribed by the Agamas. All that it does and says is that 
some of the Agamas do incorporate a fundamental 
religious belief of the necessity of performance of the 
poojas by Archakas belonging to a particular and distinct 
sect/group/denomination, failing which, there will be 
defilement of deity requiring purification ceremonies. 
Surely, if the Agamas in question do not proscribe any 
group of citizens from being appointed as Archakas on the 
basis of caste or class the sanctity of Article 17 or any 
other provision of Part III of the Constitution or even the 
Protection of Civil Rights Act, 1955 will not be violated. 
What has been said 
in Seshammal [Seshammal v. State of T.N., (1972) 2 
SCC 11] (supra) is that if any prescription with regard to 
appointment of Archakas is made by the Agamas, Section 
28 of the Tamil Nadu Act mandates the trustee to conduct 
the temple affairs in accordance with such custom or 
usage. The requirement of constitutional conformity 
is inbuilt and if a custom or usage is outside the 
protective umbrella afforded and envisaged by 
Articles 25 and 26, the law would certainly take its 
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own course. The constitutional legitimacy, naturally, 
must supersede all religious beliefs or practices.” 

[Emphasis Supplied] 

 

18. It is submitted that this is a fit case for decision under Article 

32 since evidence on the pleaded custom is already available 

on record by the High Court by way of testimonies of the 

Thantris and the Members of the Board.  

 

III. The impugned rule is not saved by the ‘reasonable classification 

test’ under Article 14 and is discrimination based on sex alone 

under Article 15(1) 

 

19. It is submitted that after much discussion, counsel for the 

Respondents narrowed down the basis of the exclusion to the 

fact that women cannot conduct the 41 day Vratham. He also 

justified the exclusion on the ground that Lord Ayyappa is a 

celibate God.  

 

20. It is submitted that the ‘Celibate’ as defined in different 

dictionaries is as follows:  

 

“Online Oxford Dictionary1: 

Adjective: 

1. Abstaining from marriage and sexual 

relations, typically for religious reasons. 

2. Having or involving no sexual relations. 

Noun: 

1. A person who abstains from marriage and 

sexual relations. 

Origin: 

Early 19th century (earlier (mid 17th century) as 

celibacy): from French célibat or Latin caelibatus 

‘unmarried state’  

 

                                                
1 https://en.oxforddictionaries.com/definition/celibate  
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Cambridge Dictionary2: 

Adjective: 

Not having sexual activity, especially because you 

have made a religious promise not to. 

Noun: 

A person who does not have sex” 

 

21. It is submitted by respondents that Vratham requires 

abstinence from sex for 41 days Having regard to the fact that 

Ayyappa himself is a celibate god. It is submitted that there is 

nothing to suggest that women are incapable of being celibate 

for 41 days, i.e. abstaining from sex. To suggest that women 

cannot keep the Vratham is to stigmatize them and stereotype 

them as being weak and lesser human beings than men in so 

far as their capacity to do Vratham is concerned. It is therefore 

submitted that the classification is not based on intelligible 

differentia and has no nexus with the object of allowing only 

celibates to enter the temple since Lord Ayyappa himself is 

celibate.  

 

22. A claim under Article 14 requires that persons are similarly 

situated. The use of the word ‘similar’ does not mean 

the ‘same’. It is submitted that untouchables and 

menstruating women are similarly situated in relation to 

temple entry. Therefore, the ban on entry of women from age 

group of 10 to 50 amounts to ‘untouchability’.  

 
23. Counsel for the Respondents stated that the discrimination is 

based on caste and not on gender since it flows from an 

undesirable practice within Hinduism. It is submitted that just 

as Hinduism had undesirable practices in relation to lower 

castes, it also had undesirable practices in relation to women.  

 
24. The Counsel for Respondents have submitted that it is not their 

intention to discriminate on the grounds of gender, however, it 

                                                
2 https://dictionary.cambridge.org/dictionary/english/celibate 
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is submitted that the law declared by this Hon’ble Court is that 

it is not the intention but the impact of the impugned action 

that determine if Fundamental Rights are violated.  

 
25. Counsel for the Respondent also submitted that Articles 14 and 

15 are a complete code, and Articles 25, 26, 27, 28, 29, 30 are 

also a complete code. It is submitted that this ignores the law 

declared by the Hon’ble court that a constitutional document 

has to be harmoniously construed. It also ignores the golden 

triangle of rights which are to be read as interlinking with each 

other. The same principle will apply to interlinking  of Articles 

14, 15 to 25, 26. 

 
26. Counsel for the Respondents also referred to the judgment of 

TMA Pai v. State of Karnataka and Ors 1995 SCC (5) 220. 

It is submitted that in this case we are not concerned with the 

rights of minorities, but the unconditional acts of majority 

communities. Imposing an age relating condition amounts to 

imposing an unconstitutional condition on the exercise of a 

constitutional right.  

 

IV. The practice of prohibiting menstruating women is based on 

notions of ‘pollution’ and ‘impurity’ and is violative of Article 17 

 

27. It is submitted that attempts to abolish “Untouchability” began 

during the national movement well before coming into force of 

the Constitution. The British enacted several temple entry acts 

to end all forms of civil disability such as preventing people 

from accessing temples, wells, tanks and other public places. 

Article 17 finds its place in the Constitution of India as a result 

of the said movement. 

  

28. It is submitted that the word “untouchability” is of recent origin 

in the English language, with its first usage in print medium 

recorded in 1909.  
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[A copy of the Untouchability and the Law, Marc Galanter, 

Economic and Political Weekly, January, 1969 is annexed 

and marked as  Annexure- A- 1 [ Page No.___ to ___]] 

 

29. It is submitted that the word ‘untouchable’ appears to be a 

translation of the Hindi word “Achhut”, which interestingly as 

an adjective has always meant pure and undefiled, and was 

synonymous to “untouched” as opposed to untouchable. It is 

only with the rising of the Dalit groups and the publication of 

books by the Mahasabha Press between 1922 and 1948, that 

the word “Achhut”, literally meaning, anti-touch acquired the 

‘political meaning and was imbued with social and cultural 

depth’ and came to be associated with untouchability in its 

noun form. This was due to the belief that “Achhut” or 

untouchables are impure or polluted.   

 

[A copy of ‘Genealogies of the Dalit Political: The 

transformation of Achhut from ‘Untouched’ to 

‘Untouchable’’ in early 20th century north India, Ramnarayan 

Rawat, University of Delaware, The Indian Economic and Social 

History Review, 52, 3, (2015): 335-355 is annexed and marked 

as Annexure A- 2 [Page No.___ to ___]] 

 

30. It is submitted that the practice of “untouchability” has come 

to be associated with the notion that certain human beings are 

impure hence they are to be segregated. It thus becomes a form 

of Apartheid based on notions of impurity. The essence of 

“untouchability” is that those who are impure cannot be 

allowed in the presence of those who are pure. Traditionally it 

came to be associated with the existence of four fold caste, i.e. 

the Varna system among Hindus. 

 

31. It is submitted that the practice of considering women impure 

between the ages of 10-50, must thus be considered the 

practice of “untouchability”. The word “untouchability” has not 

been defined and there can be multiple forms of 
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“untouchability” which are not based on caste but based on 

notions of impurity. The present case is one of this kind.  

 

32. It is submitted that the practice of considering menstruation 

impure and thus segregating them existed in Nepal when it was 

a Hindu kingdom. It was apparently abolished in 2005 by a 

judgment of the Supreme Court in the case of Dil Bahadur 

Bishwo Karma v. HMG Nepal. The 2010 periodic report of 

Nepal before CEDAW records the following about this judgment 

by the Nepal Supreme Court:  

 
“70.Moreover, the directive orders of the SC have brought 
a lot of change initiatives regarding the elimination of 
discriminatory traditions that are deeply rooted in the 
society and being practiced in the name of cultural, 
customary or religious practices. The Chaupadi practice 
was challenged through the case of Dil Bahadur 
Bishwokarma v. HMG, where the SC on 1 May, 2004 
(2062-1-19 BS)declared the practice as discriminatory 
against women and a violation of women’s human rights. 
The SC has also issued an implementation guideline to the 
Government. The SC also issued directive order to the 
Ministry of Health and Population (MoHP) for the formation 
of a Committee so as to conduct an in-depth study on the 
impact of this practice on women’s health. The MoWCSW 
was also ordered to develop guidelines in line with the 
spirit of elimination of violence and discrimination against 
women. More importantly, the SC observed the importance 
of NGOs in carrying out awareness campaigns against this 
kind of discriminatory, inhumane and degrading 
traditional and customary practices. 
 
71.Following the SC’s directive order, the Government has 
taken a number of implementation measures. The Council 
of Ministershas already declared Chaupadi as the worst 
form of social practices. Similarly, MoWCSW has been 
implementing a three-year pilot project, supported by Save 
the Children/Norway. The project includes activities such 
as: 

Awareness building through media and Information, 
Education and Communication (IEC) materials (e.g. 
radio programme, leaflet, posters, documentary) 
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Health checkups and safety measures including 
sanitation with a provision of separate toilet, use of 
sanitary napkins, infirmary, etc. 

Formation of Vigilance Committees by including senior 
citizens of the community to put pressure against such 
practices 
 
72.This intervention has helped to bring about positive 
changes. The mindset of people towards Chaupadi has 
now begun to change. The confinement period during 
menstrual cycle has been reduced. Instead of confining 
women in cowshed, they are now allowed to stay inside 
their home. Additionally, MoHP has already established a 
committee and has carried out an in-depth research on the 
adverse impact on women’s health due to such practices.” 
 

33. It is submitted that an extract from an article titled 

‘Menstruation Pollution Taboos and Gender Based 

Violence in Western Nepal’ is reproduced below for detailed 

information on this practice:  

 
“Entrenched in values of asceticism and purity, menstrual 
taboos practice known as Chaupadi (in local lexis) hut 
practice, is prevalent in far west and some parts of mid-
west region in Nepal in Achham, Bajura, Kailali, Doti, and 
Bajhang districts (administrative division) among all 
castes and groups of Hindus; more severe among the 
Brahmin and Chhetri castes. Menstruating females in 
these districts are considered impure ritually. It is believed 
that the gods and goddesses become infuriated if a 
woman stays at home during menstruation. Under this 
belief women and girls are considered as impure and 
polluted during their period of menstruation and child birth 
and prohibited to live inside the home and kept out of touch 
and face various social restrictions. There is a legend 
related to its origin. According to Hindu religious myths, 
Indra, the King of Heaven was accused for his sins viz. 
killing a Brahmin (High caste Hindu) and having illicit 
sexual acts with women during his quest. Hence, to repent 
his sin, all women were said to be punished through 
menstruation and menstrual taboos.  
 
Despite a ban imposed by the Supreme Court of Nepal on 
Chaupadi in 2005 and the Ministry of Child and Social 
Welfare’s guidance in 2008 and strict laws to eradicate 
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Chaupadi, this practice endures... Uprety and Bhandari 
(2010) argue that among all the cultural practices that 
oppress Nepali women, none is as degrading as the 
Chaupadi culture. This practice has negatively affected 
health/reproductive health and safety of adolescent girls. 
Chaupadi is one of the reasons for increasing cases of 
uterus prolepses and poor reproductive health of women 
and girls. This practice directly affects adolescent girls and 
women as well as their children because women bring 
their babies to the Chaupadi Goth (huts/sheds) where they 
have to stay during their menstruation. As the powerless, 
meaningless, entrenched, callous and voiceless condition 
of women is reflected in Chaupadi tradition hence, the 
issue of Chaupadi is needed to be studied to look at the 
situation of women from the vantage point of human rights, 
health and safety in a region which is extremely remote 
and socially and economically very least developed. Hence, 
the prime objective of this paper is to explore how the 
notion of menstruation pollution in the form of Chaupadi 
hut practice has augmented the process of gender based 
violence in patriarchal culture of discrimination and how 
this has impinged on the human rights, health and safety 
of women in Far-West Nepal.”  

 

[A copy of said article ‘Menstruation Pollution Taboos and 

Gender Based Violence in Western Nepal’ , by  Prakash 

Upadhyay@ Pages 103-104, The NEHU Journal, Vol XV, No. 

2,Edition July-December 2017,pp.101-111;  is annexed and 

marked herein as Annexure A-3 [Page No.___to____]] 

 

34. Thus, it is most respectfully submitted that consideration of 

women as being impure stigmatizes them as lesser human 

beings and violates Articles 14, 15, 17, and 21.  
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