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IN THE NATIONAL COMPANY LAW TRIBUNAL 

ALLAHABAD BENCH 

 

CP (IB) 11/ALD/2018 

 (Under Section 7 of the  

Insolvency and Bankruptcy Code, 2016) 

 

IN THE MATTER OF 

Ajay Walia 

S/o- MrSarveshwar Singh Walia 

Flat No.103, Tower 7, Park View Residency, 

Sector 3, PalamVihar, Gurgaon – 122 017 

                               ………Applicant/Financial Creditor 

Versus 

M/s. Sunworld Residency Private Limited 

A-4, Ground Nagar, Uttar Pradesh-201301 

      ……………..Corporate Debtor  

  

Judgement/ Order delivered on  30.07.2018 

 

Coram:     Shri V. P. Singh, Member (Judicial)  

   Ms. Saroj Rajware, Member (Technical)  

 

For the Applicant: Shri Rajeev Singh, Advocate 

For the Corporate Debtor: Shri Manu Khare, Advocate 

Shri R.P Agarwal, Advocate 

Shri Jahangir Haider, Advocate 

    For the HDFC Bank :           Shri Pranjal Mehrotra, Advocate   

  

ORDER 

(As Per Ms. Saroj Rajware, Member (Technical)) 

 

    

1. The present petition is being filed by the Applicant herein under section 7 

read with section 14, 33 and other applicable provisions of the Insolvency 
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and Bankruptcy Code, 2016 (“IBC”) and Rule 4 Insolvency and Bankruptcy 

(Application to Adjudicating Authority) Rules, 2016 inter-alia praying for 

initiation of Corporate Insolvency Resolution Process against M/s 

SUNWORLD RESIDENCY PRIVATE LIMITED i.e. the Corporate Debtor. 

2. Brief facts of the case are stated as under:    

I. That pursuant to the terms of the Apartment Allottees Agreement dated 

November 29, 2014 (the "Builder Buyer Agreement") between Petitioner 

and Corporate Debtor, the Petitioner booked an Apartment, at a total cost 

of Rs. 13,676,375/- (Rupees One Crore Thirty Six Lacs Seventy Six 

Thousand Three Hundred & Seventy Five Only), in the Company’s 

project named “Sunworld Arista” located in Noida, Uttar Pradesh. 

II. That on the same day the corporate debtor entered into a Supplementary 

Agreement with Petitioner. Pursuant to clause 2 of supplementary 

agreement, Petitioner agreed to invest in the Apartment under the 

housing loan scheme with an option to cancel the purchase of the 

Apartment on completion of 24 months from the date of disbursement of 

the bank loan amount to Corporate Debtor.  

III. As per clause 6 of the supplementary agreement, financial creditor was 

not liable to pay pre-EMI interest on the bank loan amount to the 

concerned bank, for a period of 24 months, from the date of disbursement 

of the bank loan amount, and the corporate debtor had given an 

undertaking to pay the entire pre-EMI interest on the bank loan amount 

directly to the concerned bank on behalf of financial creditor for a period 

of 24 months from the date of disbursement of bank loan amount. 

IV. That, thereafter the allottee / applicant executed a Tripartite Agreement 

dated 29.11.2014 between the applicant Corporate Debtor and the HDFC 

Bank Limited. Sub-para of Clause-3 provides that the Corporate Debtor 

assumed the liability of payment of EMI under the loan agreement as 

payable by the borrower (applicant/ allottee) to HDFC for 23 months from 

the date of first disbursement plus fractional period of month of first 
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disbursement. The assumption of the liability by the Corporate Debtor in 

no manner released or relinquished or reduced the liability of borrower 

(applicant/ allottee).  

V. That in accordance with clause 7 of the supplementary agreement, the 

24-month period from the date of disbursement of the bank loan amount 

was to be a lock-in period and Petitioner had an option, exercisable at his 

sole discretion, to cancel his booking of the Apartment after completion 

of the Lock-in Period.  

VI. That clause 7 of the supplementary agreement also stipulates that in case 

Petitioner elects to cancel his booking after the Lock-in Period, he must 

send a written notice to corporate debtor and Corporate Debtor promised 

to refund the entire booking amount of rs. 11,51,158/-, which is 10% of 

the basic sale price, with an additional assured return of rs. 7,76,999/- 

totaling to rs. 19,28,157/-  to financial creditor within a period of 30 days 

after completion of the Lock-in Period. 

VII. That the said clause also provides that in case of delay on the part 

of the Corporate Debtor in refunding the money to financial creditor 

beyond 30 days, corporate debtor is liable to pay interest at the rate of 

18% per annum on the above-mentioned amount for the delay period till 

the date of payment.  

VIII. That clause 9 of supplementary agreement stipulates that upon 

receipt of the Cancellation Notice, the corporate debtor shall settle all 

outstanding dues of the loan account of the concerned bank (including 

any service tax) by making a payment directly to the bank concerned of 

the entire outstanding loan amount.  

IX. That in accordance with clause 9 of the supplementary agreement, the 

Financial Creditor has sent notice on October 25, 2016 to cancel his 

booking for the Apartment and asked corporate debtor to comply with the 

provisions of the supplementary agreement by paying an amount of the 

entire booking amount of  Rs. 11,51,158/- (Rupees Eleven Lakhs Fifty 

One Thousand One Hundred and Fifty Eight Only), which is 10% of 
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the basic sale price, with an ADDITIONAL ASSURED RETURN of RS. 

7,76,999/- (Rupees Seven Lakh Seventy Six Thousand Nine Hundred 

and Ninety Nine Only) totaling to Rs. 19,28,157/- (Rupees Nineteen 

Lakhs Twenty Eight Thousand One Hundred and fifty Seven Only) to 

Financial Creditor and to fully and finally settle the entire outstanding 

loan amount payable to HDFC (i.e., the Base Loan Amount plus any 

applicable interest and charges).  

X. As per the supplementary agreement Financial Creditor was supposed to 

serve the Corporate Debtor notice of 30 days prior to the end of 24 

months’ lock-in period electing to cancel the booking of the Apartment, 

and therefore, the notice from Financial Creditor dated October 25, 2016 

to Corporate Debtor is well within time.  

XI. That when Corporate Debtor questioned by Financial Creditor about the 

Extension Letter, Corporate Debtor categorically told the Financial 

Creditor that Corporate Debtor would settle the entire loan amount 

payable to HDFC and the amount due to financial creditor plus interest 

@ 18% per annum within a few months and requested cooperation.  

XII. That it is submitted that thereafter, corporate debtor paid Eight 

EMIs until Aug’2017 payable to HDFC, through cheque/ Bank Transfer, 

to the Bank and since September 2017 onwards corporate debtor has 

even stopped paying the EMIs to Bank (while HDFC bank is still 

withdrawing EMIs through ECS from financial creditor’s bank account. 

XIII. Corporate Debtor has defaulted on the last Four EMIs which were 

paid to HDFC by applicant. That more than 12 months have lapsed, but 

Corporate Debtor has neither paid to Applicant his lawful dues under the 

supplementary agreement as raised in the duly and timely issued 

Cancellation Notice dated   October 25, 2016, nor have corporate debtor 

fully and finally settled all outstanding amounts payable to HDFC, till 

date.  
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3. In response to present Insolvency Petition, Corporate Debtor has filed its 

objections stating as under: 

I. That the present Petitioner is not a Financial Creditor as per IBC 

,2016. 

II. This Tribunal has no Jurisdiction to entertain the present Petition 

as before coming to this tribunal, the Petitioner must have exhaust 

the remedy of mutual discussions and Arbitration as per term and 

conditions of Agreement. 

4. Having heard both the parties issues for our consideration are: 

1. Whether Applicant is a Financial Creditor or not? 

Term “Financial Creditor” has been defined in Section 5(7) of the I& B 

Code, 2016 as  

 "financial creditor" means any person to whom a financial 

debt is owed and includes a person to whom such debt 

has been legally assigned or transferred to;  

        For the purpose of deciding the issue in question, it is necessary to 

discuss the provisions/ clauses of Tripartite Agreement. 

I. Clause-8 of the Tripartite Agreement contemplates among other 

things that in the event of cancellation of residential apartment for 

any reason whatsoever the entire amount advanced by HDFC will be 

refunded by the builder to HDFC forthwith.  

II. As per Para 9 of the Tripartite Agreement   That in the event of 

occurrence of default under the Loan Agreement which would 

result in the cancellation of the Allotment as a consequence 

thereof and/or for any reason whatsoever if the allotment is 

cancelled , any amount is payble to the Borrower in the event 

of cancellation in favour of HDFC.  However it is further agred 

between the parties that such payment made by the Builder to 

HDFC under this clause shall amount to a valid discharge of the 
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Builder of its obligation to pay the Borrower such cancellation 

amount.  

III. Further Sub-para  (2) of clause-9 of the Tripartite Agreement it is 

mentioned that” it unconditionally and irrevocable subrogates its 

right to receive any amount payable by the Builder to the 

Borrower in the event of cancellation in favour of HDFC and 

that the act of payment by the Builder to HDFC under this 

clause shall amount to a valid discharge of the Builder of its 

obligation to pay the Borrower such cancellation amount.” 

Thus a perusal of various clauses of the Tripartite Agreement dated 

29.11.2014 demonstrates that the applicant/ allottee assigned/ 

subrogated all its rights alleged to have been created in its favour by the 

Supplementary Agreement in favour of the HDFC Bank. There is no 

liability for the Corporate Debtor to pay the cancellation amount to the 

applicant. In the circumstances the applicant cannot be treated as 

financial Creditor, thus petition U/S 9 of IBC is not maintainable.  

ORDER 

As the applicant subrogated all its rights in favour of the HDFC Bank, 

therefore he cannot be treated as financial creditor. Hence, Petition is 

rejected. However, liberty is granted to Applicant to file its claim for the 

refund of due amount on exercise of the option of cancellation as per the 

supplementary agreement before appropriate forum.  

 

 

 

     SAROJ RAJWARE,          V.P. SINGH, 
MEMBER (T)          MEMBER (J) 

 
Dated: 30.07.2018 

 


