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IN THE  SUPREME  COURT OF  INDIA AT NEW DELHI 

      CIVIL  ORIGINAL  JURISDICTION 

WRIT PETITION (CIVIL) NO. 373  OF 2006 

 

IN THE MATTER OF: 
 
Indian Young Lawyers’ Association & Ors.   ..Petitioners 
 

Versus 
 
The State of  Kerala & Ors.         …Respondents 
 

WRITTEN SUBMISSIONS 

ON BEHALF OF PETITIONERS 

 
  This Hon’ble Court vide order dated 13.10.2017 referred the following 

issues for consideration of this Constitution Bench:   

 
1.  Whether the exclusionary practice which is based upon a 

biological factor exclusive to the female gender amounts to 

"discrimination" and thereby violates the very core of Articles 

14, 15 and 17 and not protected by ‘morality’ as used in Articles 

25 and 26 of the Constitution? 

 

2. Whether the practice of excluding such women constitutes an 

"essential religious practice" under Article 25 and whether a 

religious institution can assert a claim in that regard under the 

umbrella of right to manage its own affairs in the matters of 

religion? 

 

3.  Whether Ayyappa Temple has a denominational character and, 

if so, is it permissible on the part of a 'religious denomination' 

managed by a statutory board and financed under Article 290-A 

of the Constitution of India out of Consolidated Fund of Kerala 

and Tamil Nadu can indulge in such practices violating 

constitutional principles/ morality embedded in Articles 14, 

15(3), 39(a) and 51-A(e)?  
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4.  Whether Rule 3 of Kerala Hindu Places of Public Worship 

(Authorisation of Entry) Rules permits 'religious denomination' 

to ban entry of women between the age of 10 to 50 years? And if 

so, would it not play foul of Articles 14 and 15(3) of the 

Constitution by restricting entry of women on the ground of 

sex? 

 

5.  Whether Rule 3(b) of Kerala Hindu Places of Public Worship 

(Authorization of Entry) Rules, 1965 is ultra vires the Kerala 

Hindu Places of Public Worship (Authorisation of Entry) Act, 

1965 and, if treated to be intra vires, whether it will be violative 

of the provisions of Part III of the Constitution? 

 

Since the present case has arisen out of 800 centuries old tradition of 

prohibiting entry of women during puberty (i.e. between 10 to 50 

years) into a Lord Ayyappan Temple, in order to appreciate legal & 

constitutional dimension of this tradition, the petitioner would like to 

give brief description about Sabarimala temple specially in context of 

history of such discrimination preached and practiced against women 

in all the religions of world particularly in Hindu religion on account 

of their physiological character related to monthly cycle of 

menstruation – a productive system indispensable for evolution of 

man. 

 

SABARIMALA: 

(1) This temple devoted to Lord Ayyappa is situated over one of the 

eighteen mountains spread over Western Ghat known as 

Sannidhanam in the district of Pathanamthitta, State of Kerala. This 

temple is placed at the height of 1260 m./4135 ft. above sea level.  

It has its major city Pandalam, which before the formation 

of Pathanamthitta district, was in Mavelikara taluk of Alappuzha 

district. It is believed to be set up by the Pandya kings of Tamil Nadu 

who fled to Pandalam in the face of an attack from Chola kings and 

settled there in the land they bought from Kaipuzha Thampan, a 

landlord. The Pandya dynasty had provinces on either sides of the 
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Western Ghats. The city Pandalam was added to Travancore in the 

year 1820.  

At the bottom of this Hill is Pampa river from where devotees 

start trekking the forest. 

(2) The expression ‘Sabarimala’ is coined out of two phrases namely - 

‘Sabri’ and ‘Mala’. ‘Mala’ in Malayalam means Mountain while 

‘Sabari’ is a name of an unmarried old lady belonging to class of 

hunters finds mentioned in the legend of ‘Ramayana’ who was 

instrumental in introducing Lord Rama with Hanuman & Sugreev. As 

per legend portrayed in both Epics written by Valmiki and Sant 

Tulsidas, Lord Rama, en route to ‘Rameshwaram’ desperately 

wandering to find out his wife Maa Sita passed through dense forest 

spread over 18 mountains situated in Periyar Tiger Reserve full of 

tigers where he met ‘Sabari’ who served him with berries after testing 

them and received his blessings and introduced to Sugreve – a homo 

erectus. Thus, Sabarimala is a mountain named after tribal lady 

‘Sabari’. En route to the shrine, there is a temple tank, Bhasma 

Kulam, in which hundreds of devotees take holy bath in memory of 

the tapaswini Sabari who entered fire to end her mortal life. This 

Sabari is different than the Sabari referred to in Ramayana.  

Although the name of this mountain came to be known as 

‘Sabari’, but in the absence of any archeological basis, it remained 

wrapped in mythology and no attempt has been made to connect it 

with the epic Ramayana lying so close to hearts of people living in 

Asia especially in South Asia.   

   

BUDDHIST ORIGIN OF SABARIMALA: 

 
(3) After hundreds of years, this mountain regained its past glory 

specially after spread of Buddhism in post Gupta empire when it 

appears some Buddhist monks made it to top of one of 18 hill spread 

over Western Ghat covered by dense forest as a place for their abode 

& meditation on account of its proximity to Bhasma Kulam - a tank 

still used for holy water. It is still today known as Sannidhanam. 

Accordingly, as per first counter affidavit of State of Kerala (which 

had although been changing its stand after every change of successive 
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govts.), Sabarimala temple was initially also called Sree Dharma 

Sastha Temple.  

Some of the expressions used for this temple resembles with 

Buddha Temples, like ‘Sastha’ is synonym of Lord Buddha. The State 

of Kerala in para 14 of their counter affidavit (see page 81), has 

mentioned  about opinion of some scholars that this temple has come 

out of a Buddhist temple existed earlier. The expression ‘Dharma 

Sastha’ is used by Buddha pilgrims. Similarly, the devotees to this 

temple are chanting ‘Swamiyey Sharnam Ayyappa’ in place of 

‘Buddham Sharnam Gachhami’. As per 1931 Census Report of 

Travancore, ‘the famous Sastha temples now existing in Sabarimala, 

Thakkala and other places in Travancore were originally none other 

than temples dedicated to Buddha’.  

 

(4) The Buddhist connection of this temple is also evident from Great 

Tang Records on the Western Regions written in 646 AD wherein 

famous Chinese Buddhist monk namely Hsuen Tsang (Chinese name 

Xuanzang) (602-664 AD) refers to a temple on a Malyala mountain in 

his book in the following words: 

 

“To the east of the Malaya mountains is Mount Po-ta-lo-ka 
(Potalaka). The passes of this mountain are very dangerous; its 
sides are precipitous, and its valleys rugged. On the top of is a 
lake; its waters are clear as a mirror. From a hollow proceeds a 
great river which encircles the mountains it flows down twenty 
times and then enters the southern sea. Here Avalokit 
esvara in coming and going takes his abode. Those who 
strongly desires to see this Bodhisattva do not regard their lives, 
but, crossing the water, climb the mountain forgetful of its 
difficulties and dangers of those who make the attempt there 
are very few who reach the summit. But even of those who dwell 
below the mountain, if they earnestly pray and beg to behold 
the god, sometimes he appears as Tsz’-tsai-t’ien, sometimes 
under the form of yogi, he addresses them with benevolent 
words and then they obtain their wishes according to their 
desires.”    

 

Thus, Hsuen Tsang referred to Sabari Mountain as Po-ta-lo-ka 

resembling Dalai Lama’s Palace in Lhasa known as Potala and Lord 

Avalokitesvara as avtar of Bodhisattva.  
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(5) That the 1931 Census Report of Travancore also refers to Sastha 

Temples as as Buddhist temples. It states as under: 

 

“The famous Sastha temples now existing in Sabarimala, 
Thakkala and other places in Travancore were originally none 
other than temples dedicated to (the) Buddha. Besides these 
temples, several remains of Buddhist viharas and chaityas are 
still seen in different parts of this country. These are indications 
of Buddhism having been once the common religion in 
Travancore”. (Thakkala is now in Kanyakumari district of Tamil 
Nadu).      

 

(6) In Introduction to Temples of India published by R Dinakar, it has 

been stated as under:  

“BUDDHIST TEMPLES (c.200 BC to 800 AD) 

Buddhism was introduced in Kerala by the missions sent out by 
Emperor Ashoka from Besnagar (Vidisha, Madhya Pradesh). 
During this period, the Emperor`s son Mahindra headed a 
Buddhist mission to Sri Lanka. For more than 700 years, 
Buddhism flourished in Kerala. The Paliyam Copper plate of the 
Ay King, Varaguna (885-925AD) shows that at least in South 
Kerala, Buddhists continued to enjoy royal patronage even until 
1000 AD. 

Many Hindu temples were once Buddhist shrines, 
including Vadakkunathan temple of Thrissur, Kurumba 
Bhagawathi temple of Kannur and the Durga temple at 
Paruvaserri near Thrissur. A large number of Buddhist images 
have been discovered in the coastal districts of Allapuzha and 
Kollam; the most important of these is the famous Karumadi 
Kuttan near Ambalapuzha. 

Revival of Hinduism by Brahmin scholars in 800-1000 
AD gradually wiped out Buddhism from Kerala. Royal 
patronage by the Vaisnavite Kulashekara dynasty hastened this 
process. Many Keralites, like the Ezhavas (from Ezham, Tamil 
term for Sri Lanka), who were most likely Buddhists once, got 
absorbed in the mainstream Hindu fold. 

However the legacy of nearly a 1000 years was not so 
easily forsaken. Pallikudam or Ezhuthupally - the schools 
opened by Buddhists near their monasteries - continued to 
impart education (Pally is the Buddhist term for school). 
Buddha continued to be worshipped as Sastha or Ayyappa. 
Popular invocation of these deities, even today, hark back to 
Buddhist times - Buddham Sharanam became Swami 
Sharanam! 
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While replacing old Buddhist shrines with new Hindu 
temples, the Brahmins, respecting sentiments of the neo-
converts, relocated the older gods nearby, but away from the 
sanctum and outside the Pradikshina-patham or 
circumambulatory pathway.” 

 

(7) The impact of Buddhism upon Kerala could be seen from the fact that 

a number of cities in Kerala ending or starting with the expression 

‘Pally’ known as school in Bhuddhism like Kanjirapally, Pallippuram 

(Thrissur), Pallippuram (Alappuzha), Pallippuram 

(Thiruvanantpuram), Palissery (Thrissur), Pallichal 

(Thiruvanantpuram), Pallikal (Malappuram), Pallikkara( Karagod), 

Pallikkunnu ( Kannur), Pathirapally (Alappuzha),   Puthuppally 

(Alappuzha), Puthuppally (Kottayam), Mallappally, Edappally, 

Vadanapally (Thrissur),Villiapally (Kozhikode), Marampilly 

(Ernakulum), Karthikapally (Alappuzha), Kadannappally (Kannur), 

Chittalapilly (Thrissur)   

 

(8) That during this period, Lord Ayyappa temple went in major 

transformation as stated in the first counter affidavit of State of 

Kerala. Even today, unlike Hindu tradition, it is open to all persons 

irrespective of caste, creed or race. Even Islam has also made its 

impact as devotees visiting Sabarimala are also visiting Mosque Vavar 

(Babar) at Erumeli which in due course has been dubbed as Mosque 

built by Saint Vavaraswami who became disciple of Lord Ayyappa. 

Cutting across the religious barriers, thousands of Hindu pilgrims 

held prayers at a mosque on their way to the famous hilltop 

Sabarimala temple in Kerala. 

 

 

 LORD AYYAPPA:  

 

(9) That now coming to the statue of Lord Ayyappa placed in Sabarimala 

Temple, as per Encyclopedia Britannica, Lord Ayyappan, also 

called Sartavu or Śāsta, in Hinduism, a deity who is always celibate, 

generally depicted in a yogic posture, with a bell around his neck.  It 
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is submitted that like in so many other Hindu temples whose origins 

have lost, unsubstantiated mythological stories have been added 

making the main idol as first, second or so, an avatar/incarnation of 

either Lord Vishnu or Lord Shiva connecting with Supreme. It was an 

attempt to reconcile two basic sects of Hindu religion namely 

Shaivites and Vaisnavites which at one point of time were divided 

into two distinct sects, although subsequently added by a third one 

namely ‘shaktism’ also developed in the meantime. Subsequently, all 

the three merged into basic philosophy of Hinduism based upon 

worship of different deities like during pagan era prior to Islam.   

 

(10) The same is with Lord Ayyappa whose believers take him as child 

born out of Lord Vishnu taking the form of Mohini married to Lord 

Shiva who gave birth to a child later called as Lord Ayyuppa. On 

lifting the cloud of mythology, we find another story believed by 

people as per which around 12th century, during revival of Hinduism 

after Buddhism and Jainism, the King of Pandalam namely King 

Rajasekara – descendant of Pandya dynasty in Tamil Nadu, migrated 

to Travancore who had no child. However, while passing through 

river Pampa river,  King heard cries of a child. The child was having 

gold bell around his neck and hence was nick named as Mannikandan 

namely Mani (gold) around kandan (neck).  The King being attracted 

towards him brought him to Palace and adopted him as son.  

However, subsequently, the Queen herself gave birth to a child 

and lost her interest in the adopted son. Mannikandan may not 

succeed to the throne of King Rajasekara, she in conspiracy with 

Diwan, started coining various stories in order to get rid of this child. 

However, when she failed to get rid of him, she started feigning 

pretending to be seriously ill whereupon in close conspiracy with the 

Diwan, a physician was brought who cunningly suggested for bringing 

Tigress milk which would be applied to Queen.  

As per further legend, when no one could bring tigress milk, 

then Mannikandan insisted to bring tigress milk and on his 

insistence, king reluctantly allowed him to bring milk. The Queen and 

Diwan thus succeeded in their evil design seeing child will not survive 

but Mannikandan came back riding over a Tiger.  The King by that 
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time had realized the evil design of queen and felt very bad and 

repented having agreed to send him to forest but Mannikandan did 

not stay and went back to forest asking his father to build a temple at 

Sabarimala.  

How much is a truth behind this story, no one can answer but 

the fact is that this child, on being conspired by Queen & Diwan, was 

left by the King with some Buddhists who were  already living there as 

described by Hsuen Tsang referring to Sabari Mountain as Po-ta-lo-

ka which is also evident from the fact that 100 mtrs. away  from main 

shrine on a hill lock there is statue of Malikappurathamma who was 

daughter of Guru of Manikandan. The daughter of Guru of 

Manikandan, as believed, had offered to marry him. Thus, connecting 

this site of daughter of his Guru, it confirms that he was not left in 

forest alone but in the safe hands of his Buddhist Guru living on the 

top of mountain in the pagoda. There he became friendly to tigers 

which is not very unusual as there are numerous examples where 

some one growing with cubs of wild animals are not harmed by them. 

There devotees worship Lord Ayyappa also known as 

Hariharaputhra or Manikandan or Sashta. It is opened on three 

seasons namely Makeravillu (maker shankranti), Mandalampuja and 

Chitra Vishu and first five days of every month as per Malayalam 

calendar.  

 
RELIGIOUS DISCRIMINATION AGAINST WOMEN DUE TO 
BIOLOGICAL/PHYSIOLOGICAL FEATURE: 

 
(11) That since religion started to take shape, women were discriminated 

in one form or the other. All the three Abrahamic  religions namely 

Judaism, Christianity & Islam blamed ‘Eve’ for the whole disaster. 

The women as a whole pass through three stages of discriminations: 

Firstly, on birth & during child hood upto the age of  10-12 years; 

and secondly, during the age between 10 to 55 years when a woman 

goes through menstrual cycles when she is capable of procreating; 

and thirdly,  at the fag end of her life. 

  Out of the three stages of women discrimination, the first two  

stages are very crucial.  But for the purpose of present case, we are 
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concerned with the second stage of discrimination when most of the 

religions take women as impure during menstruation.  

(12) Discrimination during menstruation was pervasive in almost every 

society. Even Eve in Eden garden was too blamed when she attained 

puberty and not otherwise. In Old Testament text contained in 

Leviticus 15,19-30, following prohibition have been prescribed:  

“When a woman has a discharge of blood, and blood flows from 
her body, the uncleanness of her monthly periods shall last for 
seven days.” 

“Anyone who touches her will be unclean until evening.” 

“ Any bed she lies on in this state will be unclean; any seat she 
sits on will be unclean. Anyone who touches her bed must wash 
his clothing and wash himself and will be unclean until evening. 
If there is anything on the bed or on the chair on which she sat, 
anyone who touches it will be unclean until evening.” 

“If a man sleeps with her, he will be affected by the uncleanness 
of her monthly periods. He shall be unclean for seven days. Any 
bed he lies on will be unclean.” 

“If a woman has a flow of blood for several days outside her 
period or if the period is prolonged, during the time the flow 
lasts she shall be in the same state of uncleanness as during her 
monthly periods.” 

“When she is cured of her flow, she will let seven days pass then 
she will be clean. On the eighth day she is to take two turtle 
doves or two young pigeons and bring them to the priest at the 
entrance of the Tent of Meeting. With one of them the priest is 
to offer a sacrifice for sin and with the other a holocaust. This is 
the way in which the priest will perform the rite of atonement 
over her before Yahweh for the flow that caused her 
uncleanness.” 

“The children of Israel are to be warned lest they defile the 
tabernacle that is set among them.” 

(13) In Hindu religion, there are various scriptures where women were 

discriminated during monthly periods.  In  Garuda Purana (ch. 

231) “A Brahmana having touched a dog, a Sudra, or any other beast, 

or a woman in her menses, before washing his face after a meal, shall 

regain his purity by fasting for a day, and by taking Panchgavyam.” In 

Markandeya Purana 35.26-28 “…After touching a menstruous 

woman, a horse, a jackal, and other animals, or a woman recently 

delivered of a child, or people of low caste, one should bathe for the 
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sake of purification…” Similarly, in Brahma Purana 113.140-7 

“…A person who is conversant with righteousness becomes purified 

by taking a bath if he touches these: a medicant who is not worthy of 

being fed (?), a heretic, a cat, an ass, cook, a fallen man, an outcaste (a 

person ostracised), a Candala and those who bear dead bodies, a 

country pig and a woman in her monthly course…” In Kurma 

Purana II.17.26 “One shall avoid an article once smelt by a dog and 

cooked again. So also the article seen by a Candala, or a woman in her 

menses, or smelt by a cow, or seen by a fallen men, shall be avoided.”  

DISCRIMINATION AGAINST WOMEN IN ALL RELIGIONS: 

(14)  Apart from Hindu religion, the discrimination against women was 

pervasive in almost every religion. In all the three Abrahmic religions, 

religious texts disclose discrimination against the women. Orthodox 

Jewish morning prayer recites: Blessed are You, Lord our 

God, King of the universe, who did not make me a Gentile, who did 

not make me a Slave, who did not make me a Woman. Similarly, in 

Christianity “your craving will be for your husband, and he will 

dominate you.” (Genesis 3:16). Critics point to this as a judgment of 

Eve by God and as divine approval of woman’s subjection by man. In 

Quran (4:34), the thirty-fourth verse of “The Women,” the Koran’s 

fourth chapter it states "men are in charge of women, because Allah 

hath made the one of them to excel the other, and because they spend 

of their property [for the support of women]. So good women are the 

obedient, guarding in secret that which Allah hath guarded. As for 

those from whom ye fear rebellion, admonish them and banish them 

to beds apart, and scourge them." 

In Islam, in Holy Quran 2:222: They ask thee concerning 

women’s courses Say: they are a hurt and a pollution: So keep away 

from women in their courses, and do not approach them until They 

are clean. But when they have purified themselves, Ye may 

approach them As ordained for you by Allah For Allah loves those 

who keep themselves pure and clean.’  

POSITIVE OUTLOOK TOWARDS MENSTRUATION: 

Bar & Bench (www.barandbench.com)

http://wol.jw.org/en/wol/bc/r1/lp-e/102005806/0/0


(15) There are religions where women were respected during 

menstruation. For example, in  Shaktism,  the Earth's menstruation is 

celebrated during the Ambubachi Mela, an annual fertility festival 

held in June in Assam. During Ambubachi, the annual menstruation 

course of the goddess Kamakhya  is worshipped in the Kamakhya 

Temple. The temple stays closed for three days and then reopens to 

receive pilgrims and worshippers. It is one of the most important 

pilgrimage sites in the world, attracting millions of visitors each year, 

particularly for Ambubachi Mela which draws upwards of 100,000 

pilgrims per day during the 4-day festival. (See Chawla, Janet (16 

September 2002). "Celebrating The Divine Female Principle". 

Boloji.com. Retrieved 24 December 2009). 

In South India, girls who experience their menstrual period for 

the first time are given presents and celebrations to mark this special 

occasion. [See Supriya, Sharon (23 November 2007). "Celebrate 

Womanhood"]. 

Similarly, Guru Nānak, the founder of Sikhism, condemned the 

practice of treating women as impure while menstruating. In Sikhism, 

the menstrual cycle is not considered a pollutant. [ See Singh, 

Kanwarjit (1989), "Chapter V - Human Rights", Political Philosophy 

of the Sikh Gurus.] 

Similalry, Bahá'u'lláh, the founder of the Bahá'í Faith, in 

the Kitáb-i-Aqdas abolished all forms of ritual impurity of people and 

things and stressed the importance of cleanliness and spiritual purity. 

Menstruating women are encouraged to pray and are not required to 

fast; they have the (voluntary) alternative of reciting a verse instead.  

(16) That apart from discrimination due to physiological factor, women in 

general are discriminated in almost all religions. Since inception 

these religions did not believe in ‘gender equality’. While Gita states 

“Mamhi Parth Vyapastriya, Yep syuh Pap-yonayah; striyo vaishyd 

tatha sudras te pi, yanti param gatima (see Chapter-IX, Text 32 

Bhagwat Gita) i.e. women, vaisya, sudras etc. coming out of sinful 

yoni also gets salvation on surrendering to Supreme.   Similarly, in 

Tulsidas’ Ramayan it is stated “Dhol Ganvar Sudra pashu Nari; 
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Sakal Tarna ke Adhikari [(58(3) (Sundar Khand)]. Similarly,  in (5A) 

(Arnya Khand) it states “a woman is impure by her very birth; but 

she attains a happy state (hereafter) by nature serving her lord. (It 

is due to her loyalty to her husband ). In Manu Smriti (33. “Na asti 

strinam………” – 9/18): While performing namkarm and jatkarm, 

Vedic mantras are not to be recited by women, because women are 

lacking in strength and knowledge of Vedic texts. Women are impure 

and represent falsehood. Manu Smriti 4.208 Nor that at which the 

slayer of a learned Brahmana has looked, nor that which has been 

touched by a menstruating woman, nor that which has been pecked at 

by birds or touched by a dog. 

   

WOMEN NEVER DENIED ENTRY IN TEMPLE:  

 
(17) Although there had been discrimination against women in almost all 

religions including Hindu religion but there was no ban on entry of 

women in temple in any religion specially in Hindu religion specially 

on the basis of biological factor. After the Hindu religion was stonified 

into idolism confined to temples, there are references of women entry 

in Temple. The most glaring example of women entry in Temple goes 

back to post Vedic period around  1000 BC to 500 BC, when we find 

references of women entry in two epics namely Ramayan & 

Mahabharat when both Lord Rama and Lord Krishna had met their 

respective spouses in Temple before their marriages. While Sita 

visited Girija Temple near lake to offer prayer to Goddess Gauri [see 

Ramayan – ‘Balkhand’ 227(1)] while Lord Krishna has eloped with 

Rukmani from the back of Temple ‘Indrani’ after she has offered 

prayers in the said Temple when her brother was forcing her to marry 

someone else.  

  
Thus, starting from Hindu Revivalism in 8th Century till Royal 

Proclamation by Raja of Travancore in 1922, there was although some 

disputes with respect to certain castes entering the Hindu Temples 

but there is no trace in entire history of any restriction on entry of 

women. After Shaktism, it was a daily routine visit of woman in 

Goddess Temple. 
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It appears to be a voluntary advice for women to worship at 

home as they had to look after big families at homes specially 

children. In case of Sabarimala, it would be very difficult for women 

to go for pilgrimage for 41 years including trekking of forest for three 

days specially during menstrual periods when they have to look after 

children at home. Such vow for women to travel for 41 days would 

have affected every member of family at home. In Islam too, initially 

Mohd. Prophet has said that prayer at Mosque is rewarded 21 times 

more than prayer at home. However, when asked how a household 

woman can pray five times in Mosque who has to look after children, 

Mohd. Prophet retreated and said that women can pray at home 

meaning they can get same reward of 21 times by praying at home. 

This advice of Mohd. Prophet has been subsequently misconstrued by 

hardliners to restrict entry of women in some Mosques. Similarly, a 

simple advice in case of Sabarimala has been converted into a crude 

practice unwarranted and impermissible in Hindu law.   

 
HISTORY OF DEVASWOM IN TRAVANCORE: 

 
(18) That in order to appreciate functioning of Sabarimala Temple, it is 

necessary to look into role of  Raja of Travancore & Britishers who 

had been in the past regulating the affairs of this temple. In this 

regard it is submitted that before Devaswoms in the princely states of 

Travancore & Cochin came to be regulated under The Travancore-

Cochin Hindu Religious Institutions Act, 1950, a large number of 

temples came into existence – some converted from Buddhist 

temples, some set up after Hindu revivalism, and some due to 

emergence of large number of temples during Pandalam Dynasty who 

used to construct temples on winning battle or any other auspicious 

occasions or happy occasions in their families. After construction of 

temples, they used to give land to these temples for up-keep and daily 

pujas in these temples. In such a manner, a large number of 

properties have come in possession of these temples. These temples 

subsequently since early times came under the management of a 

private body called Uralars or Kariakars which is subsequently known 

as ‘Devaswom’. They used to collect money under the supervision of 

King. In due course, due to possession of vast wealth around temple, 
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they have become a powerful force controlling cultivating labors in 

the area under their control. A type of semi-zamindari system started 

progressing where they started exercising some judicial and executive 

powers over their families extracting money from tillers. Thus, 

temples (Devaswom) became centre of corruption.   

 

(19) That subsequently, when Velayudhan Chempakaraman Thumbi 

(1765-1809) became Prime Minister (known as Dalawa) in 1802 of 

His Highness Maharaja King Bala Rama Varma Kulasekhra Perumal, 

he found vast wealth in the hands of Devaswoms collected from 

cultivators cultivating lands of temple. He being initially friendly to 

Britishers specially to Col. Macaulay, planned to take over these 

devaswoms but subsequently he came in dispute with Britishers and 

also lost favour of Maharaja who was reluctant to fight Britishers and 

ultimately entered into treaty with East India Company and 

accordingly he lost his life in 1809 in Kilimanur by soldiers of 

Maharaja themselves. Subsequently, Col. Munro became Resident of 

Travancore and came to know about of Vellu Thumbi of taking over of 

Devaswoms.   

  
DEVASWOM UNDER REVENUE DEPARTMENT  

 
(20) In 1811, Col. Munro ordered to take direct management of the 

temples and placed them under the control of Revenue Department. 

The actual managers were Sreekariakars in large temples and 

Proverthiars in small temples. They used to direct management of all 

ceremonies in temples. The Rules were framed on permanent basis by 

Her Highness the Rani.        

Although, 1811 Proclamation increased State revenue but many 

did not like merger of Devaswom income derived out of Hindu temple 

with secular State Revenue. The main beneficiaries were upper caste 

Hindus who because of their closeness to temples have occupied 

important posts in Revenue Department excluding Christians, 

Ezhava, Mohammed and other communities. They revolted under 

leadership of T.K. Madhvan forming Civil Rights’ League in 1919 and 

on 20 Feb.,1919 submitted memorial to Dewan of  Estate whereupon 
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it was agreed on 21st Feb. 1919 to give appointments on merits and 

not on the basis of caste, creed and colour.  

 
SEPARATION OF DEVASWOM FROM REVENUE 
DEPARTMENT: 

 

(21) That when non–Hindus continued to create protest against non-

appointment of non-Hindus in Revenue Department controlling 

these Devaswoms,  a Joint Committee was appointed which 

recommended for separation of Devaswoms from Revenue 

Department. On the basis of this report, Maharaja issued a 

Proclamation on 12.04.1922 separating Devaswoms from Revenue 

Department. But again he formed a Devaswom Fund with initial 

contribution of Rs. 16 lakhs from the States’ exchequer. Except for 

this contribution from States’ exchequer, this Proclamation paved the 

way for equal rights of all castes in Temple on the one hand,  

appointments of non-Hindus in Revenue Department on the other 

hand. It may be stated that within five years of this Proclamation in 

1922 in Travancore, in Tamil Nadu as well, in the year 1927 Madras 

Hindu Religious Endowments Act, 1927 was passed.         

   
FORMATION OF DEWASWOM BOARD UNDER THE 
TRAVANCORE - COCHIN HINDU RELIGIOUS 
INSTITUTIONS ACT, 1950:  

  
(22) That immediately after independence, in the year 1950, the Governor 

of State of Kerala issued an ordinance titled-The Hindu Religious 

Institutions Ordinance, 1950(1 of 1950) subsequently replaced   by a 

comprehensive enactment passed by State Assembly of Kerala 

entitled ‘Travancore-Cochin Hindu Religious Institutions Act, 1950’ 

contemplating two Devaswom Boards – one, to be constituted under 

section 4 bringing bringing all incorporated and unincorporated 

Devaswoms and other Hindu religious endowments (excluding Sree 

Padmanabhaswamy  Temple) which were earlier under the control of 

Ruler of Travancore through Devaswom Department; and second, to 

be constituted under section 62 bringing all those Devaswoms which 

were earlier under the control of Ruler of Cochin. We are concerned 

with the Board constituted u/s 4 taking all powers u/s 15 of Ruler of 

Travancore w.r.t. these Devaswoms and religious institutions except 
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Sree Padmanabhaswamy  Temple which remained with the Ruler of 

Travancore.  

 
(23) This enactment has been subjected to various amendments due to 

frequent change of ruling party having contrast ideologies w.r.t. 

religion. After filing of present writ petition as on 28.07.2006 and 

issuance of notice to State of Kerala, the last amendment has been 

made next year i.e. in the year 2007 vide Amending Act of 2007 

[published under Notification No. 2988/Leg.A1/2007, in K.G. Ext. 

No. 694 dated 12.04.2007]. One major amendment was inclusion of 

women in the Board. The relevant extract of amended section 4 made 

vide Amending Act No. 5 of 2007 (gazetted on 12.04.2007) reads as 

under: 

  “3. Amendment of Section 4: In Section 4 of the principal 
Act, for Sub-section (1), the following sub-sections shall be 
substituted, namely-   

 
(1) The Board referred to in Section 3 shall consist of three 

Hindu members of whom one shall be a woman and one 
shall be person belonging to “Scheduled Caste” & 
“Scheduled Tribe”. 
 
 Explanation:- For the purpose of this section, 
“Scheduled Caste” & “Scheduled Tribe” shall have the 
same meaning as is assigned to it in clause (24) and (25) 
respectively of Article 366 of the Constitution of India. 

 
(1A) Of the three members specified in sub-section (1), the 

woman member and the “Scheduled Caste” & “Scheduled 
Tribe” shall be nominated by the Hindus among the 
Council of Ministers and the other member shall be 
elected by the Hindus among the Members of the 
Legislative Assembly of the State of Kerala.” 

 

(24) That another departure made from earlier enactment was insertion of 

Section 15A which empowers Board as under: 

11. Insertion of new sections 15A and 15B.- After section 15 of 
the principal Act, the following sections shall be inserted, 
namely:- 
 

"15A. Duties of the Board.- It shall be the duty of the 
Board to perform the following functions, namely:- (i) to 
see that the regular traditional rites and ceremonies 
according to the practice prevalent in the religious 
institutions are performed promptly; (ii) to monitor 
whether the administrative officials and employees, and 
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also the employees connected with religious rites are 
functioning properly; (iii) to ensure proper maintenance 
and upliftment of the Hindu religious institutions; (iv) to 
establish and maintain proper facilities in the temples for 
the devotees. 
 
15B. Standing Committees of the Board.- (1) The Board 
shall constitute the following Standing Committees, each 
consisting of two members of the Board, in the first 
meeting of every newly constituted Board, namely:- (i) 
Standing Committee on Finance and Resource 
Mobilisation; (ii) Standing Committee on Works, 
Development and Environment; (iii) Standing Committee 
on Establishment, Temple Arts and Devotional Services. 

 
(2) One of the members shall be appointed by the Board 
as its Chairman and he shall preside over the meetings of 
that Standing Committee. (3) The Board, shall by 
standing orders assign duties and functions to be 
performed by each of the Standing Committees. (4) The 
Standing Committees shall meet at least once in a month. 
(5) The recommendations of the Standing Committees 
shall, as far as possible, be unanimous and in the event of 
any difference of opinion on any subject, it shall be 
referred to the Board for its decision.". 

 
12. Amendment of section 29.-In section 29 of the principal Act, 
after sub-section (3), the following sub-section shall be inserted, 
namely:-  
 

"(3A) The Devaswom Commissioner shall submit reports 
to the Government, once in three months, with respect to 
the working of the Board.". 

 
13.   Insertion of new section 29A.- After section 29 of the 
principal Act, the following section shall be inserted, namely:-  
 

"29A. Appointment to be made through Kerala 
Public Service Commission.-  
 
Notwithstanding anything contained in this Act or 
in the rules or the byelaws made thereunder 
relating to the recruitment and conditions of 
service of officers and employees of the Board, all 
appointments of officers and employees in the 
Devaswom Administrative Service of the Board 
for which direct recruitment is resorted to, shall 
be made from a select list of candidates furnished 
by the Kerala Public Service Commission, in 
accordance with the law made for the exercise of 
this additional function by the Kerala Public 
Service Commission. A Hindu member/members 
of the Public Service Commission may discharge 
the function of conducting interview in the 
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process of selection of candidates for 
appointments.". 

 
14.  Insertion of new section 31A.- After section 31 of the 
principal Act, the following section shall be inserted, namely:- 

 
"31A. Formation of Temple Advisory Committees.- (1) A 
Committee for each temple in the name "Temple Advisory 
Committee" (name of the temple) may be constituted in 
order to ensure participation of Hindu devotees. (2) The 
Temple Advisory Committee constituted under sub-
section (1) may be approved by the Board. (3) The 
composition of an Advisory Committee under sub-section 
(1) shall be in such manner as may be prescribed by rules 
made by the Board, not inconsistent with any practice, 
prevailing, if any.". 

 
15. Amendment of section 32.-In section 32 of the principal Act, 
after sub-section (8), the following sub-section shall be 
inserted, namely:-  
 

"(8A) The Board shall forward to Government a copy of 
the audit report referred to in sub-section (8) within two 
months from the end of the year to which the audit report 
relates.". 

 
16.   Insertion of new section 34A .- After section 34 of the 
principal Act, the following section shall be inserted, namely:- 

 
"34A. Appointment of a Commission.- (1) 
Notwithstanding anything contained in this Act, the 
Government may, by notification in the Gazette, appoint a 
Commission to enquire into and report on the allegations 
if any of any irregularities, corruption, maladministration 
or misappropriation of funds by the Board. 

 
(2) The Commission appointed under sub-section (1) shall 
be a sitting Judge of the High Court of Kerala, who is a 
Hindu, in consultation with the Chief Justice: 

 
Provided that, if the services of a sitting Judge of the 

High Court of Kerala is not available, a retired Judge of 
the High Court of Kerala, who is a Hindu, shall be 
appointed as such Commission, in consultation with the 
Chief Justice. 

 
(3) The term and other conditions of appointment of the 
Commission shall be such as may be specified in the order 
appointing such Commission.". 

 

  CONSTITUTIONAL PROVISION FOR STATE FUNDING OF 
TRAVANCORE DEVASWOM AND TAMIL NADU 
DEVASWOM BOARDS: 
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(25)  That although prior to coming into effect of our constitution both 

Travancore & Tamil Nadu Devaswom Boards were funded by State 

but after about six years of coming into force our constitution, the 

Constituent Assembly of Parliament has in the year 1956 inserted 

Article 290-A vide 7th Amendment whereby a sum of Rs. forty six 

lakhs and fifty thousands is allowed to be charged upon consolidated 

fund of the State of Kerala which is paid to Travancore Devaswom 

Board. Similar is the case of Tamil Nadu Devaswom Board. The 

relevant extract of Article 290-A is quoted as under: 

   
“290-A. Annual payment to certain Devaswom Funds:- 

 
A sum of forty six lakhs and fifty thousands rupees shall be 
charged on, and paid out of, the Consolidated Fund of the State 
of Kerela every year to the Travancore Devaswom Fund, and a 
sum of thirteen lakhs and fifty thousands shall be charged on, 
and paid out of the Consolidated Fund of the State of [Tamil 
Nadu], every year to the Devaswom Fund established in that 
State for the maintenance of Hindu temples and shrines in the 
territories transferred to that State on the 1st day of November, 
1956, from the State of Travancore-Cochin”. 

 
 After this state funding, no religious institution can claim to be 

an independent ‘religious denomination’ claiming rights under Article 

26 of the constitution.  

 

  RELIGIOUS DENOMINATION:  

 

(26) The word “denomination” has been defined in the Oxford Dictionary 

to mean “collection of individuals classed together under the same 

name; a religious sect or body having a common faith and 

organization and designated by a distinctive name”. The expression 

‘religious denomination’ does not necessarily mean a sub-group 

created within a already existing religion. It might have been religious 

denomination at one point of time in the history owning some 

property capable of succession. But on passage of several centuries, 

these sub-groups lost their organizational set-up. Thus, sub-groups 

like  Shia-Sunni in Islam, Catholics & Protestants in Christianity, 

Arya Samaj & Sanatan Dharam in Hindu, Hinayana and Mahayana in 

Buddhism having different set of rituals in Mosque/Church/Temple 

respectively but have no single organizational set-up claiming any 
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right over the same. In other words, a semi-copy right type of 

organization on account of invention of new set up of rituals leads to 

formation of religious denomination.     

   Under the constitution, any citizen of India or group of citizens 

can form a religious denomination setting separate set of rituals. They 

may create their own ‘religious denomination’ not necessarily 

connected to any existing religion like Aurobindo Ashram, Anand 

Margies, Acharya Rajneesh Ashram, Radha Swami, Shre Shre Ram, 

Ram-Rahim sect (the person who had originally created this sect after 

partition), and so many sect created and dying in due course of time.  

(27) It is submitted that religion has not been defined in the 

constitution so there could not be any fundamental right of 

any one over any religion because no follower of any 

religion or group of followers can claim any right to any 

religion which he/they have not created. Therefore, 

constitution makers have guaranteed fundamental right to 

only ‘religious denomination’ and not to any religion which 

is incapable of being owned by any one. It is the individual who 

has been guaranteed fundament right to worship or follow any 

religion (Article 25) but no one can claim any right over the religion 

not created by him.   

   Contrary to same, a ‘religious denomination’ stands on different 

footings which is capable of being owned, managed or administered, 

and so, has been guaranteed fundamental right under Article 26 of 

the constitution.    

 

(28) In legal & constitutional parlance, for the purpose of constituting a 

religious denomination, there has to be a strong bondage among 

members of its denomination. Such denomination must be clearly 

distinct following a particular set of rituals/practices/usages having 

their own religious institutions including managing their properties 

in accordance with the law. 

   Apart from the fact that religious denomination closely binds its 

members with certain rituals/practices must also be owning some 

property with perpetual succession. The Constitution makers while 

framing Article 26 were conscious of this fact, and accordingly, have 
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conferred four rights from clauses (a) to (d) upon these religious 

denominations. These rights are not disjunctive and exclusive in 

nature but are collectively conferred to establish their identity. 

Although, this Hon’ble Court in The Commissioner, Hindu Religious 

Endowments, Madras Vs Shri Lakhshmindra Thirtha Swamiar of Sri 

Shirur Mutt reported in   1954 SCR 1005 at page 1023 in their obiter 

has observed that clauses (a) & (b) on the one hand related to 

religious affairs while clauses (c) & (d) related to property of religious 

denomination. This Court held that though no right under clauses (a) 

& (b) could be taken by State but right under clauses (c) & (d) could 

be regulated by State.  

(29). However, H.M. Seervai in his Book ‘Constitutional Law of India’ has, 

however, differed from this obiter made in Shirur Mutt case. His view 

was that for religious denomination to enjoy right under clauses (a) & 

(b) of Article 26, it should also have right under clauses (c) & (d). He 

very aptly observed at page 931 (Third Edition, Vol.1, 1983): 

 

“12.54 It is also submitted that Narayanan Nair’s Case was 
wrongly decided. That judgment treats Art.26 (a) and (b) on the 
one hand, and Art. 26(c) and (d) on the other, as creating two 
mutually exclusive classes; former dealing with matters of 
religion and latter with secular matters. The Shirur Mutt case, 
which is said to justify this division, makes no such division.”      

 

As per Seervai, right to acquire property is implicit in clause 

(a) as no religious institution could be created without 

property. Similarly, how one could manage its own affairs 

in matters of religion under clause (b) if there is no 

religious institution.  Thus, for a religious denomination 

claiming to be separate and distinct must own some 

property requiring constitutional protection.  

 In Shirur Mutt case, this Hon’ble Court was concerned with  

State’s right to acquire property of religious denomination and so it 

distinguished clauses (c) & (d) from that of clauses (a) & (b). It has 

nothing to do with recognition of an institution as religious 

denomination which enjoys institutional right under all the four 

clauses guaranteeing different attributes of a religious denomination 

under Article 26. This Hon’ble Court in Shirur Mutt case did not state 
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that religious freedom under clauses (a) & (b) are sacrosanct, as they 

are always subject to opening words ‘subject to public order, morality 

and health’, otherwise, there may be certain rituals which may be so 

abhorring as may hit constitutional morality. It has been 

subsequently, clarified by the Constitution Bench of this Hon’ble 

Court in the case of Sri Venkatramana Devaru & Ors. v. State of 

Mysore & Ors.(1958) SCR 895 at page 920 discussed later. Thus, all 

the four clauses under Article 26 are subject to opening words ‘subject 

to public order, morality and health’ which give power to State to 

regulate.            

(30) Thus, for a religious denomination to exist, the following  attributes 

are necessary: 

(i) It has its own property & establishment capable of   succession 

by its followers. 

(ii) It has its distinct identity clearly distinguishable from the any 

established religion.  

(iii) It has its own set of followers who are bound by distinct set of 

beliefs, practices, rituals or beliefs  and could sanction 

excommunication of any follower on non-observance of any 

ritual or practice being the ‘essence’ of its distinct character.  

(iv) It has the hierarchy of its own administration, not controlled by 

any outside agency. 

          

           SUPREME COURT ON RELIGIOUS DENOMINATION:  

 
(31) The Constitution Bench of this Hon’ble Court through majority 

judgment delivered by Justice K. C. Das Gupta on behalf of Justice 

A.K. Sarkar and Justice J.R. Mudholkar in Sardar Syedna Taher 

Saifuddin Saheb Vs. State of Bombay [1962(2) Suppl.496 at 543 

quoted judgment of Justice Smith B. in Dill Vs. Watson, (1836) 2 

Jones Rep (Ir Ex) 48 at p.91 wherein a passage from Lord Halsbury in 

Free Church of Scotland Vs. Overtoun [1904 AC 515 at p. 616] was  

quoted. The same reads as under: 

 
“In the absence of conformity to essentials, the denomination 
would not be an entity cemented into solidity by harmonious 
uniformity of opinion, it would not be a mere incongruous heap 
of, as it, were, grains of sand, thrown together without being 
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united, each of these intellectual and isolated grains differing 
from each other, and the whole forming a but nominal united 
while really unconnected mass; fraught with nothing but 
internal dissimilate, and mutual and reciprocal contradiction 
and dissension.”         

 

  After quoting the said passage, this Court at page 544 observed as 

under: 

   
“A denomination within Article 26 and persons who are members of that 
denomination are under Article 25 entitled to ensure the continuity of the 
denomination and such continuity is possible only by maintaining the bond 
of religious discipline which would secure the continued adherence of its 
members to certain essentials like faith, doctrine, tenets and practices. The 
right to such continued existence involves the right to maintain discipline 
by taking suitable action inter alia of excommunicating those who deny the 
fundamental basis of the religion.” 

 

(32) Similarly, in Raja Bira Kishore Deb Vs State of Orissa [(1964)7 

SCR 32 relating to Jagannath Temple in Orissa, the Hon’ble Supreme 

Court observed at page 47 as under: 

“…The main reliance has however been placed on Art. 26(d) which lays 
down that subject to public order, morality and health, every religious 
denomination or any section thereof shall have the right to administer its 
property in accordance with law. In the first place besides saying in the 
petition that the Act was bit by Art. 26 there was no indication anywhere 
therein as to which was the denomination which was concerned with the 
Temple and whose rights to administer the Temple have been taken away. 
As a matter of fact the petition was filed on the basis that the appellant was 
the owner of the Temple which was his private property. There was no 
claim put forward on behalf of any denomination in the petition. Under 
these circumstances we are of opinion that it is not open to the appellant to 
argue that the Act is bad as it is hit by Art. 26(d)…”   

 
In S.P. Mittal Etc. Etc vs Union of India & others [(1983) 1 SCC 

51] the Constitution Bench delivered by Justice R.B. Misra refused to 

accept Sri Aurobindo as religious denomination. It noticed in para 78: 

“(4)  "Religious denomination" means a religious sect or body 

having   a common  faith and  organisation and 

designated by a distinctive name; 

 
          Justice O.P. Chinnappa Reddy in dissenting opinion has, 

however, held Sri Aurobindo to be a religious denomination.  

(33) The Constitution Bench in one another case Sastri Yagnapurushadiji 

& Ors. Vs. Muldas Bhudardas Vaishya and Anr.[(1966) 3 SCR 242 

rejected the claim of Swaminarayan Sect known as Satsangis to be a 
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separate religion mere on the ground of some difference observed in 

Hindu  Temples.   

 Similarly, in The Commissioner, Hindu Religious Endowments, 

Madras Vs Shri Lakhshmindra Thirtha Swamiar of Sri Shirur Mutt 

reported in   1954 SCR 1005, it has held Muths set by Ad 

Shankracharya and owning its properties as religious denomination. 

 
WHETHER SABARIMALA TEMPLE A RELIGIOUS 

DENOMINATION:  

(34) That now coming to practice in Sabarimala, the devotees of Lord 

Ayyappa are not unified on the basis of some distinct set of practices. 

They visit all Hindu temples irrespective of idols placed there. Even 

during pilgrimage, they visit Mosque Vavar at Erumeli and 

Malikappurathamma temple. Except during pilgrimage to temple 

where they address to each other as Ayyappa and chant ‘Swamiya 

Sharanam Ayyappa’, they do not practice any separate and distinct 

practices. If certain followers are observing celibacy for three months, 

living separately from house, cooking their own food, and then 

visiting temple keeping erumudi over their heads, the same are not 

compulsory, as large number of pilgrims do not go such exercise of 

three months period of celibacy. In any case, even if such oath of 

celibacy is essential, then women of prohibited age could also observe 

the same.  

   It is submitted that every temple in India has its own little 

different set of rituals. It differs from region to region. Temples in 

Orissa, Tamil Nadu and West Bengal practise different set of rituals. 

Mere some difference in set of rituals does not make them separate 

religious denomination.  

   The religious denomination must bind its followers to their sect 

and they are not presupposed to be practicing any other rituals or 

practices. The sense of ‘exclusive belongingness’ with binding 

sanction leading to possible excommunication on non-

observance of its basic tenets, and which is capable of 

owning some property, as HM Seervai has emphasized, 

would make its organization  a religious denomination to 

exist for which constitutional protection has been given.  
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(35) In context of aforesaid history of temples in India, whether after 

coming into effect of Travancore-Cochin Hindu Religious Institutions 

Act, 1950, any temple in Travancore and Cochin could claim to be a 

separate denomination other than Devaswom Board constituted 

under the Act which co-ordinates all activities including religious 

activities in different temples through Devaswom Commissioners. For 

the purpose of constituting a ‘religious denomination’, not only 

religious practices practiced by that denomination should be different 

but its administration should also be distinct and separate.  Thus, 

even if some practices are distinct in temples attached to statutory 

Board, since its administration is centralized under Devaswom Board, 

it cannot attain a distinct identity of a separate religious 

denomination.   

  
(36)  That, as already stated above, after 1956, Article 290-A has been 

inserted vide 7th Amendment whereby a sum of Rs. forty six lakhs and 

fifty thousands  is being charged upon consolidated fund of the State 

of Kerela which is paid to Travancore Devaswom Board. Similar is the 

case of Tamil Nadu Devaswom Board.  

 
 After this state funding, no individual ill practice could be 

carried in any temple associated with the statutory Devaswom Board 

even in case of Hindu temple what to call in case of any individual 

religious denomination. This constitutional amendment has been 

made on the premise that no ill practice shall be carried in any temple 

which is against the constitutional principles.  

 
(37) That thus, after these Devaswoms being taken over by Devaswom 

Board initially through Royal Proclamation in the year 1922 and 

subsequently Travancore-Cochin Hindu Religious Institutions Act, 

1950, no individual  Devaswom can act differently in both matters of 

religious practices and administration as they have lost their distinct 

character. It no more remained temple of any religious denomination 

after the take over of its management and Sate funding. It is 

submitted that since all Devaswoms are Hindu Temples and are 

bound to follow basic tenets of Hindu religion, any individual ill 

practice if any carried in any temple contrary to basic tenets of Hindu 
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religion will impermissible after it being taken over by the statutory 

Board and state funding in 1971.    

(38) That, thus, Sabarimala Temple is not a separate religious 

denomination for the following reasons: 

(i) The religious practices performed in Sabarimala Temple at the 

time of ‘Puja’and other religious ceremonies are not distinct and 

are akin to any other practice performed in any Hindu Temple. 

(ii) It does not have its separate administration but is administered 

through statutory Board constituted under Travancore-Cochin 

Hindu Religious Institutions Act, 1950. 

(iii) It is getting State funding out of Consolidated Fund of Kerela 

under Article 290-A of the Constitution.    

(iv) As per section 29A of Travancore-Cochin Hindu Religious 

Institutions Act, 1950, Kerala Public Service Commission 

appoints officers on the posts of Devaswom Administrative 

Service through whom Devaswom Board administrates these 

hundreds of Devaswom.   

(v) Section 29(3A) of Travancore-Cochin Hindu Religious 

Institutions Act, 1950, the Devaswom Commissioner is required 

to submit reports to the Government, once in three months, 

with respect to the working of the Board.". 

(vi) There is no exclusive follower of this temple except general 

Hindu followers visiting any Hindu temple. Mere attraction of 

some people for some temple does not make it a separate & 

distinct religious denomination. 

 

ENTRY OF WOMEN OF PROHIBITED AGE IN 
SABARIMALA TEMPLE: 

 
 

(39) Firstly it may be submitted that ‘entry’ of any class of persons in 

Temple/Church/Mosque/Gurudwara whether on the basis of sex, 

caste, race or religion does not fall within the definition of ‘religious 

practices’. Entry could be regulated on the basis of physical health, 

non-observance of rituals including dress code, persons suffering 

from infectious diseases or security reasons including law & order.  
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It appears, banning entry of women of prohibited age in 

Sabarimala Temple was initially based upon health ground as it was 

dense forest with difficult terrain to climb. Moreover, since some 

males used to take oath for three months living far from house, if 

women too are allowed to join them, then there would be problem of 

looking after children. It was nothing to do with the assumption of 

impurity during this period of womanhood. It had never been taken 

as committing ‘sin’ as lady members of Royal family and other 

influential persons in their prohibited age used to visit this temple 

specially on rice feeding ceremony of their newly born babies.  

 

Thus, thantries used to allow ladies of influential people. It has 

been observed by Division Bench of Kerala High Court in para 7 of 

judgment dated 05.04.1991 [annexed as Annexure P-7 at page 41(43)] 

wherein it has been stated that Maharaja of Travancore accompanied 

by the Maharani and the Divan had visited the temple in 1115. In para 

8 of this judgment it has been stated that for the last 20 years women 

irrespective of their age were allowed to visit the temple except during 

Mandalam, Makaravilakku and Vishu seasons. Similarly, in para 9 it 

has been stated that Devaswom Commissioner in her affidavit has 

stated that first rice feeding ceremony of her grand child was 

conducted on 1st of Chingam 1166. 

 

It may be stated that in the same Sabarimala temple, there 

situated on a small hillock Malikappurathamma temple housing the 

shrines of the Devi and Kaduthaswamy. Devotees also worship a 

trident and lamp here, and offer coconuts. The coconuts are not 

broken but are just rolled on the ground. It has been recently noticed 

that ladies are entering from right side (instead of from front) and are 

offering prayers to deity Malikappurathamma.  

 

Whereas in Sabarimala Temple ladies are not allowed during 

menstrual period while at the bottom of same mountain, near Pampa 

river, there is Chengannur Mahadev Temple containing idols of Shiva 

facing east and Parvati facing west, the Temple celebrates a rare 
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menstruation festival for three days for Bhagvathy called Thripputhu. 

As per information received from Wikipedia, temple officials are 

observing it once in three or four months. ‘The ceremony usually 

resembles the puberty ceremony of high class girls in Kerala.’ 

‘Interestingly, even today the idol of Parvathy has menstrual flow, 

though not regular. But if priests observes blood (claimed to be tested 

true menstrual blood) in the ‘odayaada’ during ‘nirmalya pooja’, 

Parvathy’s idol is removed and kept is in sanctum opposite to the 

temple within the premises and after festival ‘tripoottaraatu’( 7 days) 

her idol is placed back into the temple. The very name of temple is 

Chengannur meaning chen-kunnu (red hill) urru (place). As per 

mythology, this temple has its roots to Maharishi Agastya mentioned 

in Rig Veda.  

Thus, there is no religious custom or usage in any Hindu 

religion specially in the same region around Pampa river to disallow 

women during menstrual period. On the other hand, women devotees 

carry the Thalappoli lamps during procession Thiruppooth Aratt 

festival when Mahadev and Bhargvathy images are taken in 

procession on decorated elephants to river Pampa for holy dip.  

Similarly, there are large number of temples in Kerala known as 

Parvathy Temples. In actual fact, banning entry of women would be 

anti-Hindu against the basic tenets of Hindu religion.  

 

INDIVIDUAL RIGHT TO WORSHIP VS. 
DENOMINATIONAL RIGHT TO MANAGE ITS RELIGIOUS 
AFFAIRS: 

 

(40)   The Universal Declaration of Human Rights passed by United 

Nations General Assembly as on 10th Dec., 1948 provides for right to 

worship as under:       

“Everyone has the right to freedom of thought, conscience and 
religion; this right includes freedom to change his religion or 
belief, and freedom, either alone or in community with others 
and in public or private, to manifest his religion or belief in 
teaching, practice, worship and observance.” 

 Again, the individual right to worship has been well recognized in our 

constitution. The very Preamble of our constitution starts with: 
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 PREAMBLE OF CONSTITUTION:  

LIBERTY OF THOUGHT, EXPRESSION, BELIEF, FAITH 
AND WORSHIP    

 

(41) That while providing for liberty of thought, expression, belief, faith 

and worship in the Preamble of our constitution, the constitution 

makers incorporated every such usage or custom within the definition 

of law as defined in Article 13 of the Constitution made making it 

subject to fundamental rights enshrined in Part III of the 

Constitution. The relevant extract of Article 13 of the Constitution is 

quoted as under: 

“Article 13: Laws inconsistent with or in derogation of 
the fundamental rights.- 

(1) All laws in force in the territory of India immediately before 
the commencement of this Constitution, in so far as they are 
inconsistent with the provisions of this Part, shall, to the extent 
of such inconsistency, be void. 

(2) The State shall not make any law which takes away or 
abridges the rights conferred by this Part and any law made in 
contravention of this clause shall, to the extent of the 
contravention, be void. 

(3) In this article, unless the context otherwise requires.- 

"law" includes any Ordinance, order, bye-law, rule, regulation, 
notification, custom or usages having in the territory of India 
the force of law; 

"laws in force" includes laws passed or made by Legislature or 
other competent authority in the territory of India before the 
commencement of this Constitution and not previously 
repealed, notwithstanding that any such law or any part thereof 
may not be then in operation either at all or in particular areas. 

(4) Nothing in this article shall apply to any amendment of this 
Constitution made under Article 368.” 

The above definition of ‘law’ and ‘laws in force’ is not exhaustive but 

only illustrative in nature. The expression ‘includes’ does not confine 

it to what has been stated therein. In any case, so far as usage or 

customary laws are concerned the same have been included within 

the ambit of law as provided under Article 13.    
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(42) That after incorporating usage or custom within the ambit of  ‘law’, 

the constitution makers enshrined two rights to practice or profess 

religion under Chapter III of the  Constitution. While Article 25 gives 

right to every individual to freedom of conscience and the right to 

freely profess, practice and propagate religion, Article 26 gives right 

to every religious denomination or any section thereof to establish 

any religious institution with right to manage its religious affairs and 

to   own property and its management. Article 25 reads as under: 

Article. 25: Freedom of conscience and free profession, 
practice and propagation of religion- 
 
(1)  Subject to public order, morality and health and to the 

other provisions this Part, all persons are equally entitled 
to freedom of conscience and the right freely to profess, 
practice and propagate religion.  

 
(2) Nothing in this article shall affect the operation of any 

existing law or prevent the State from making any law-  
 
(a) regulating or restricting any economic, financial, 

political or other secular activity which may be 
associated with religious practice; 

(b) providing for social welfare and reform or the 
throwing open of Hindu religious institutions of a 
public character to all classes and sections of 
Hindus.” 

But this right carry with it right to worship in the temple, mosque or 

church. H.M. Seervai in his Book ‘Constitutional Law of India’ has 

very aptly observed at page 929 (Third Edition, Vol.1, 1983): 

“12.50 It is obvious that religion has both a personal and an 
institutional side. No doubt, men can pray in their homes, “and 
hit the heaven with their prayers”; but throughout the ages men 
have worshipped in temples, churches, mosques and the like. 
In practice, the personal right is inseparable from the 
institutional; and a person would justify complain that 
he had been denied the freedom of religion if the right 
of private worship was conceded but the right of public 
worship was denied. Articles 25 to 28 recognise this two fold 
aspect of religion.”              

(43) That on the other hand, simultaneously, constitution makers have 

conferred upon every religious denomination or any section of society 

right to establish, maintain & manage institutions for religious and 

charitable purposes including right to acquire property and 

administer it in accordance with law. Article 26 is quoted as under: 
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Article 26: Freedom to manage religious affairs-   Subject to 
public order, morality and health, every religious denomination 
or any section thereof shall have the right – 
 
(a) to establish and maintain institutions for religious and 

charitable purposes; 
 

(b) to manage its own affairs in matters of religion; 
 

(c) to own and acquire movable and immovable property; 
and 

 
(d) to administer such property in accordance with law.   

   

  The aforesaid right thus could be sub-divided broadly into three 

categories: 

(i) Right of any section of society or any religious 

denomination to create any religious institutions 

(ii) Right of such religious institution so created to manage its 

religious affairs. 

(iii) Right of such religious institutions so created to own and 

manage property.   

  In actual fact, the draft Article so passed earlier by the Constituent 

Assembly in May, 1947 had basically three clauses as under: 

“Every religious denomination or a section thereof shall have 
the right (1) to manage its own affairs in matters of religion and 
subject to law (2) to own. Acquire and administer property and 
(3) to establish and maintain religious and charitable 
institutions.”    

 

  Thus, initially there were broadly three categories. However, 

subsequently on Shri Ayyanagr’s suggestion, the said draft article has 

been changed to the present one.  As already stated above, all the 

three categories are interdependent upon each other; viz if any 

religious denomination or any section of society has set up any 

religious institution under clause (a) then the same shall be 

meaningless if it cannot manage its religious affairs. Such religious 

affairs cannot be managed in abstract unless it is empowered to own 

movable or immovable property and so further right has been 

conferred to own property and manage it. Thus, all clauses (a) to (d) 

Bar & Bench (www.barandbench.com)



convey same right upon religious denomination subject to certain 

regulatory restrictions.  

(44) However, as stated above, seven judges Bench of this Hon’ble Court 

in the Commissioner, Hindu Religious Endowments, Madras Vs Shri 

Lakhshmindra Thirtha Swamiar of Sri Shirur Mutt reported in 1954 

SCR 1005  (herein after referred to as Sri Shirur Mutt case) has made 

major distinction between clauses (a) & (b) on the one hand and 

clauses (c) & (d) on the other hand by making observations through 

Justice Mukherjee as under: 

“It will be seen that besides the right to manage its own affairs 
in matters of religion, which is given by clause (b), the next two 
clauses of article 26 guarantee to a religious denomination the 
right to acquire and own property and to administer such 
property in accordance with law. The administration of its 
property by a religious denomination has thus been placed on a 
different footing from the right to manage its own affairs in 
matters of religion. The latter is a fundamental right which no 
legislature can take away, whereas the former can be regulated 
by laws which the legislature can validly impose. It is clear, 
therefore, that questions merely relating to administration of 
properties belonging to a religious group or institution are not 
matters of religion to which clause (b) of the article applies.” 

  Since the expression ‘religion’ has not been defined in our 

constitution, and hence, one cannot say firmly as to what constitutes 

‘religious affairs’. Every religion has numerous strings in the form of 

rituals. It got added in due course by different generations. So a 

religion may be permissible within the concept of State but not all 

historical accretions added in the meantime. It depends upon the 

facts of each such practice. Like practice of ‘Sati’, animal sacrifices, 

dowry may have customarily added to any religion but may be 

constitutionally impermissible. Thus, after coming into effect of the 

concept of State, no religious practice can travel beyond 

constitutional limits of that State.  

 

(45) That while giving freedom under clauses (a) & (b), this Hon’ble Court 

in Srirur Mutt case made it clear that what is protected is the essence 

of ‘practice’ practiced by a religious denomination. Thus, before any 

religious practice is examined on the touchstone of constitutional 

principles, it is submitted that one has to be firstly satisfied whether 

the said practice is in pith and substance really the ‘essence’ of said 
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religion. Therefore, in Sri Shirur Mutt case (supra) this Hon’ble Court 

has made it clear that what is protected under Article 26(b) is only the 

‘essential part’ of religion. The relevant extract of this judgment at 

page 1025 is quoted as under: 

“The contention formulated in such broad terms cannot, we 
think, be supported. In the first place, what constitutes the 
essential part of a religion is primarily to be ascertained with 
reference to the doctrine of that religion itself. If the tenets of 
any religious sect of the Hindus prescribe that offerings of food 
should be given to the idol at particular hours of the day, that 
periodical ceremonies should be performed in a certain way at 
certain periods of the year or, that there should be daily recital 
of daily text or oblations to the sacred fire, all these would be 
regarded as parts of religion and the mere fact that they involve 
expenditure of money or employment of priests and servants or 
the use of marketable commodities would not make them 
secular activities partaking of a commercial or economic 
character; all of them are religious practices and  should  be 
regarded as matters of religion within the meaning of Art. 26 
(b).” 

 

(46) As already stated above, there had been lot of numerous irreligious 

accretions having taken place in due course which are to be warded 

off in arriving to the essential part of the religion protected under 

Article 26(b). Subsequently, this Hon’ble Court through again seven 

judges bench in Durgah Committee, Ajmer v. Syed Hussain Ali 

reported in [(1962) 1 SCR 383] clarified through Justice 

Gajendragadkar that clauses (c) & (d) does not create any new right in 

favour of religious denomination but only safeguards their rights. 

Similarly, in matters of managing religious affairs it is observed that 

the same is not sacrosanct. There may be many ill practices like 

superstitions which may in due course of time may be merely 

accretions to the basic theme of that religious denomination. It 

observes as under: 

 “Similarly, even practices though religious may have sprung 
from merely superstitions beliefs and may in that sense be 
extraneous and unessential accretions to religion itself. Unless 
such practices are found to constitute an essential and integral 
part of a religion their claim for the protection under Art. 26 
may have to be carefully scrutinised; In other words, the 
protection must be confined to such religious practices as are an 
essential and an integral part of it and no other.” 
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  Thus, if any ill practices have cropped in due course, this Court has 

made note of caution to the effect that the same shall be ‘carefully 

scrutinized’ in order to ward off unessential accretions.   

 

(47) That after two seven judges bench judgments of this Hon’ble Court it 

is clear that firstly what is protected is the ‘essence’ of any religion 

and not peripheral practices, and secondly, any accretions in due 

course has to be carefully examined before being declared to be the 

essence of said religion. The Apex Court, however, refrained from 

examining an issue where a religious practice historically added as 

essence of said religion but against the very basic concept of our 

constitution, so abhorring and against all cannons of a civilized 

society, could be protected under Article 26(b), viz. practice of sati 

even if for example partakes the character of an essence of Hindu 

religion, would it be protected under Article 26(b)?. It is the humble 

submission of petitioner that even if an accretion added for any 

historical reasons has become an essence of said religious 

denomination, the same shall not be protected under Article 26(b) if 

is so abhorring and is against the basic concept of our constitution.          

 
  WHETHER ENTRY TO TEMPLE IS THE ESSENCE OF  

HINDU RELIGION: 

 

(48) That now coming to entry of several classes of people in the Hindu 

temples, it is humbly submitted that discrimination in matters of 

entry to Temples is neither a ritual nor a ceremony associated with 

Hindu religion. The Hindu religion does not discriminate against 

women. Rather on the other hand, as per Hindu religion women are 

at higher pedestal in comparison to men. Such discrimination is 

totally anti-Hindu. Restriction on entry of women is not the essence 

of Hindu religion.     

   In the present case of Sabarimala Temple, even if it is taken as a 

religious denomination without admitting the same, the restrictions 

on the entry of women therein is not the essence of their religious 

affairs. Even their basic religious tenets are not confined to taking of 

oath of celibacy for certain period of pilgrimage as all pilgrims are 

allowed freely in the Temple. There is no such practice of not seeing 
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any sight of women during this period. Mere sight of a woman does 

not affect one’s celibacy if one has taken oath of it, otherwise such 

oath has no meaning. The devotees worshipping Lord Ayyuppa do not 

go there for the purpose of taking oath of celibacy but for His 

blessings for their prosperity and well beings. Maintaining celibacy 

during this period is only a ritual for some who wants to practice the 

same. Even temple administration has not given any such 

justification. As per them, since women during menstrual period 

cannot trek very difficult mountainous terrain in dense forest and 

that too for several weeks and hence this practice of not permitting 

them has started.   

   Thus, restrictions on entry of women in Sabarimala temple is no 

where connected with the religious practices performed there. The 

question of its being an essence of said religious denomination does 

not arise at all. However, even if it is the essence of said religious 

denomination then the same is hit by Article 25 of the Constitution.  

Although, the seven judges bench of this Hon’ble Court in the Sri 

Shirur Mutt case (supra) is confined to only essential part of religious 

practice followed by a religious denomination and has not 

conclusively decided about entry of certain sections of society but has 

made certain obiter while explaining the essence of a religious 

denomination. In the said judgment, the seven Judges Bench  

observed as under:  

We agree, however, with the High Court in the view taken by it 
about section 21. This section empowers the Commissioner and 
his subordinate officers and also persons authorised by them to 
enter the premises of any religious institution or place of 
worship for the purpose of exercising any power conferred, or 
any duty imposed by or under the Act. It is well known that 
there could be no such thing as an unregulated and unrestricted 
right of entry in a public temple or other religious institution, 
for persons who are not connected with the spiritual functions 
thereof. It is a traditional custom universally observed not to 
allow access to any outsider to the particularly sacred parts of a 
temple as for example, the place where the deity is located. 
There are also fixed hours of worship and rest for the idol when 
no disturbance by any member of the public is allowed. Section 
21, it is to be noted, does not confine the right of entry to the 
outer portion of the premises; it does not even exclude the inner 
sanctuary the Holy of Holies" as it is said, the sanctity of which 
is zealously preserved. It does not say that the entry may be 
made after due notice to the head of the institution and at such 
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hours which would not interfere with the due observance of the 
rites and ceremonies in the institution. We think that as the 
section stands, it interferes with the fundamental rights of the 
Mathadhipati and the denomination of which he is head 
guaranteed under articles 25 and 26 of the Constitution.  

 

The said part of judgment relates to regulation of entry and not 

prohibiting the entry. There is vast difference as no right is absolute. 

It is always subject to regulation.   

 

  SRI VENKATRAMANA DEVARU CASE: 

(49) Subsequently, this issue of right of entry to temples has been dealt 

with in detail by the Constitution Bench of this Hon’ble Court in the 

case of Sri Venkatramana Devaru & Ors. v. State of Mysore & 

Ors.(1958) SCR 895 where at page 920 (hereinafter referred to as 

Devaru case) wherein it has been categorically held that  the religious 

denomination cannot completely exclude the members of any 

community. They can restrict their entry in certain rituals. Justice  

Venkatarama Aiyar observed that the right recognized by Art. 26 (b) 

must necessarily be subject to some limitations or regulations, and 

one such limitation or regulation must arise in the process of 

harmonizing the right conferred by Art. 25(2)(b) with that protected 

by Art. 26(b). The relevant extract of this judgment at page 920 is 

quoted as under;   

“We have held that the right of a denomination to wholly 
exclude members of the public from worshipping in the temple 
though comprised in Art.26(b), must yield to the overriding 
right declared by Art.25(2)(b) in favour of the public to enter 
into a temple for worship. But where the right claimed is not 
one of general and total exclusion of the public from worship in 
the temple at all times but of exclusion from certain religious 
services, they being limited by the rules of the foundation to the 
members of the denomination, then the question is not whether 
Art.25(2)(b) overrides that right so as to extinguish it, but 
whether it is possible-so to regulate the rights of the persons 
protected by Art 25(2)(b) as to give effect to both the rights. If 
the denominational rights are such that to give effect 
to them would substantially reduce the right conferred 
by Art.25(2)(b),then of course, on our conclusion that 
Art. 25(2)(b) prevails as against Art.26(b),the 
denominational rights must vanish. But where that is 
not the position, and after giving effect to the rights of 
the denomination what is left to the public of the right 
of worship is something substantial and not merely the 
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husk of it, there is no reason why we should not so 
construe Art.25(2)(b) has to give effect to Art. 26(b), 
and recognize the rights of the denomination in 
respect of matters which are strictly denominational, 
leaving the rights of the public in other respects 
unaffected.’ 

  

(50) That now in the light of aforesaid proposition of law as laid by 

constitution bench in Devaru case, and also after coming into effect of 

constitution specially after Article 13 incorporates every usage or 

custom within the ambit of law, one has to examine the validity of 

Sections 24 & 31 of Travancore-Cochin Hindu Religious Institutions 

Ordinance, 1949 as subsequently replaced by Act of 1950, if these 

provisions are interpreted to permit restrictions on entry of women in 

the Temple. In order to appreciate the scope of  usage occurring in 

Section 24 and 31, the same are produced as under:  

Section 24: The Board shall, out of the Devaswom fund 
constituted under Section 25, maintain the Devaswoms 
mentioned in Schedule I, keep in state of good repair the 
temples, buildings, and other appurtenances thereto, 
administer the said Devaswoms in accordance with 
recognized usages, make contribution to other Devaswoms 
in or outside the State and meet the expenditure for the 
customary religious ceremonies and may provide for the 
education uplift, social and cultural advancement and economic 
betterment of the Hindu Community. 

   
Section 31: Subject to the provisions of this Part and the rules 
made thereunder the Board shall manage the properties and 
affairs of the Devaswoms, both incorporated, and 
unincorporated as hereto before; and arrange for the 
conduct of the daily worship and ceremonies and of 
the festivals in every temple according to its usage. 

   
 From the aforesaid provisions it is clear that while Section 24 is 

confined to repairs of temple, Section 31 relates to daily worship and 

ceremonies and festivals. It does not relate to restrictions of any class 

or section of society. Both the provisions have no concern with the 

entry of women or any section of society.  

 In any case, if such power is exercised in the name of usage then 

the expression used in Article 13(3)(a) would render the same 

unconstitutional for violating Articles 14,15, 25 & 26 of the 

Constitution of India. 
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KERALA HINDU PLACES OF PUBLIC WORSHIP 
(AUTHORISATION OF ENTRY ) RULES, 1965: 

 

(51) That even before Article 290-A inserted vide 7th Constitutional 

Amendment in the year 1956 providing for State funding of  

Devaswom Board , the State of  Kerala in the year 1965 passed Kerala 

Hindu Places  of  Public Worship (Authorisation of Entry ) Act, 1965 

(herein after referred to as Kerala Hindu Places Entry Act, 1965) 

which allowed all sections of society to enter into temple. The relevant 

extract is Section 3 of  Kerala Hindu Places Entry Act, 1965 reads as 

under: 

“3. Places of public worship to be open to all sections 
and classes of Hindus:- Notwithstanding anything to the 
contrary contained in any other law for the time being in force 
or any custom or usage or any instrument having effect by 
virtue of any such law or any decree or order of court, every 
place of public worship which is open to Hindus generally or to 
any section or class thereof, shall be open to all sections 
and classes of Hindus; and no Hindu of whatsoever section or 
class shall, in any manner, be prevented, obstructed or 
discouraged from entering such place of public worship, or from 
worshipping or offering prayers thereat, or performing any 
religious service therein, in the like manner and to the like 
extent as any other Hindu of whatsoever section or class may 
enter, worship, pray or perform: 

Provided that in the case of a place of public worship 
which is a temple founded for the benefit of any religious 
denomination or section thereof, the provisions of this 
section, shall be subject to the right of that religious 
denomination or section as the case may be, to manage its own 
affairs in matters of religion. ” 

 
Section 4: Power to make regulations for the 
maintenance of order and decorum and the due 
performance of rites and ceremonies in places of 
public worship:- (1) The trustee or any other person in 
charge of any place or public worship shall have power, subject 
to the control of the competent authority and any rules which 
may be made by that authority, to make regulations for the 
maintenance of order and the decorum in the place of public 
worship and the due observance of the religious rites and 
ceremonies performed therein: 

Provided that no regulation made under this sub-
section shall discriminate in any manner whatsoever, 
against any Hindu on the ground that he belongs to a 
particular or class.     
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However,  subsequently, in exercise of powers conferred by section 4 

of the said Act, the State of Kerala has framed Kerala Hindu Places of  

Public Worship (Authorisation of Entry ) Rules, 1965 framed rules   

wherein under rule 3(b) women were not allowed to enter temple 

premises ‘at such time’ during which they were not by custom or 

usage allowed to enter a place of worship. Although this progressive 

enactment had been passed by the State of Kerala with a view to 

permit entry of all sections of Hindu society including those 

belonging to Schedule Castes and Schedule Tribes but while 

exercising rule making power conferred under section 4 of the Act, 

they have permitted ban on entry of women which were not allowed 

as per any custom or usage. The relevant extract of this rule is quoted 

as under: 

 
“Rule 3: The classes of persons mentioned here under shall not 
be entitled to offer worship  in any place of public worship or 
bath in or use the water of any sacred tank, well, spring  or 
water course appurtenant to a place of public worship whether 
situate within or outside precincts thereof, or any sacred place 
including a hill or hill lock, or a road, street or pathways which 
is requisite for obtaining access to the place of public worship.    

   ……………………………………………………… 
  (b) Women at such time during which they are not by 

custom and usage allowed to enter a place of public 
worship.” 

 

The expression ‘at any such time’ occurring in rule 3(b) is very 

relevant as it excludes complete prohibition of any class for all times 

to come. In other words, if at such time during which by any custom 

or usage any women was not allowed then said custom or usage shall 

continue. For example, during late night if by any custom or usage 

women are not allowed to enter temple, the said custom or usage 

shall continue. However, it does not permit complete prohibition of 

entry of women.    

Any other interpretation of this rule shall render rule 3(b) open 

to challenge violating not only Kerala Hindu Places Entry Act,1965 

but also Article 25(2)(b) of the Constitution read with Article 14 & 15. 

 The petitioner has therefore been advised to challenge the 

validity of this rule 3(b) of Kerala Hindu Places of  Public Worship 

(Authorisation of Entry) Rules, 1965 wherein under women were not 
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allowed to enter temple premises at such time during which they were 

not by custom or usage allowed to enter a place of worship.  

 

 DIVISION BENCH JUDGMENT OF HIGH COURT OF 

KERALA: 

 
(52) That it is on the basis of this rule, the Division Bench of High Court of 

Kerala in S. Mahendran Vs. The Secretary, Travancore Devaswom 

Board, Thiruvananthpuram and Ors. reported in  AIR 1993 Kerala 42 

(alongwith an application for Impleadment filed by Indian Federation 

of Women Lawyers, Kerala Branch) has not only upheld this practice 

of banning  the entry of women in places of worship but also issued 

directions directing that the women of this age shall not be allowed in 

this Temple. The Hon’ble High gone to the extent of directing the 

State of Kerala to provide all necessary assistance including police 

assistance. The relevant extract of this  judgment is quoted as under:  

“In the light of the aforesaid conclusions we direct the first 
respondent, the Travancore Devaswom Board, not to permit 
women above the age of 10 and below the age of 50 to trek the 
holy hills of Sabarimala in connection with the pilgrimage to the 
Sabarimala temple and from offering worship at Sabarimala 
Shrine during any period of the year. We also direct the third 
respondent, Government of Kerala, to render all necessary 
assistance inclusive of police and to see that the directions 
which we have issued to the Devaswom Board is implemented 
and complied with.”  
 

(53)  That the Hon’ble Kerala High Court did not examine as to whether 

Ay-yappa Temple is a ‘religious denomination’ or not. Nor Court 

framed any issue in this regard in para 12. Regarding contention of 

Counsel for petitioner in para  14 contending it to be religious 

denomination, the Court in para 15 cited judgment of this Hon’ble 

Court in Raja Bira Kishore Deb Vs. State of Orissa (AIR 1964SC1501) 

but without examining whether Ay-yappa Temple falls within the 

ambit of ‘religious denomination’ proceeded to explain right of a 

religious denomination under Article 26(b). 

  Again, none of the witnesses examined by the High Court stated 

anything about unique character of Ay-yappa Temple indicating it to 

be a ‘religious denomination’. (see para 30 to 37 of judgment). A 

‘religious denomination’ requires exclusive set of followers who 
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belong to that sect like Arya Samaji or Anand Margies. The followers 

of this temple are general worshippers of Hindu deities who visit all 

types of Hindu temples.   

(54) That the Hon’ble High Court on evidences observed that influential 

ladies of prohibited age had been allowed in the Temple. It has been 

observed that thantries used to allow ladies of influential people. It 

has been observed by Division Bench of Kerala High Court in para 7 

of judgment dated 05.04.1991 [annexed as Annexure P-7 at page 

41(43)] wherein it has been stated that Maharaja of Travancore 

accompanied by the Maharani and the Divan had visited the temple 

in 1115. In para 8 of this judgment it has been stated that for the last 

20 years women irrespective of their age were allowed to visit the 

temple except during Mandalam, Makaravilakku and Vishu seasons. 

Similarly, in para 9 it has been stated that Devaswom Commissioner 

in her affidavit has stated that first rice feeding ceremony of her 

grand child was conducted on 1st of Chingam 1166. 

  

(55) That the judgment of Division Bench of Kerala High Court is not 

legally sustainable for the following reasons. 

1. It was not public interest litigation but anti-public interest 

litigation. The concept of PIL was never conceptualized by this 

Hon’ble Court for protection of such retrograde practices like 

discrimination against women, dalits, backward classes, 

children, disables etc.      

2. The Devaswom Board has opposed that PIL (see para 5 of 

judgment), but promoted this practice in the present PIL 

despite being a statutory board getting grants under Article 

290-A of the Constitution from Consolidated Fund of States of 

Kerala & Tamil Nadu constituted out of taxes paid by tax payers 

belonging to all faiths.  

3. The Hon’ble High Court did not examine as to whether Ay-

yappa Temple is a religious denomination or not. Nor Court 

framed any issue in this regard in para 12. Regarding 

contention of Counsel for petitioner in para  14 contending it to 

be religious denomination, the Court in para 15 cited judgment 

of this Hon’ble Court in Raja Bira Kishore Deb Vs. State of 
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Orissa (AIR 1964SC1501) but without examining whether Ay-

yappa Temple falls within the ambit of ‘religious denomination’ 

proceeded to explain right of a religious denomination under 

Article 26(b). 

4. None of the witnesses examined by the High Court stated 

anything about unique character of Ay-yappa Temple indicating 

it to be a ‘religious denomination’. (see para 30 to 37 of 

judgment). A ‘religious denomination’ requires exclusive set of 

followers who belong to that sect like Arya Samaji or Anand 

Margies. The followers of this temple are general worshippers of 

Hindu deities who visit all types of Hindu temples.   

5. The Hon’ble High Court did  not examine whether a temple 

under the control of a statutory Devaswom Board could ever 

legally claim to be a separate & distinct ‘religious denomination’ 

specially after 7th Constitutional amendment inserting Article 

290-A wherein under a sum of Rs. forty six lakhs fifty 

thousands shall have be paid to Devaswom Board out of 

Consolidated Fund of State of Kerela every year and a sum of 

Rs. thirteen lakhs fifty thousands to be paid out of Consolidated 

Fund of Tamil Nadu. 

6. Dewaswom Board opposed entry of women only during three 

seasons namely Mandalam, Makkaravilakku and Visu and did 

not oppose entry of women during first five days of monthly 

poojas which as per them allowed entry of women for the last 

20 years (see para 43 of judgment). Since the affidavit was filed 

in 1990, so from about last 47 years women were allowed in 

temples except during three seasons. 

7. As per affidavit of State of Kerala sworn by Chief Secretary, for 

banning entry of women during three seasons, separate 

notification is issued by Devaswom Board every year. Such 

notification could not have been issued by a statutory Board 

getting grant under Article 290-A out of the Consolidated Fund 

of Kerala & Tamil Nadu.  

8. The Hon’ble High Court relied practice of ‘Women Ban’ on the 

basis of deposition of witnesses deposing such practices 

practiced since independence, despite as per those witnesses, 
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various attempts had been made by Royal Palace through Royal 

Proclamation to block such practices. The Court did not 

examine that due to various ill practices practiced in India, the 

constitutional makers while framing constitution included 

custom & usages within the ambit of ‘law’ under Article 13 of the 

Constitution making these practices subject to provisions 

contained in Chapter III of the constitution. 

9. The Board in their counter affidavit did not cite any ‘religious’ 

reason for such practice but cited geographical & physiological 

reasons, most of  which do not exist now as per their own 

affidavit. (see para 38 of judgment). None of such practices is 

the essence of religion. Moreover, if such practices are not 

religious, then the same  are not protected u/a 26(b) [Sri Shirur 

Mutt case (1954 SCR 1005)]. If the same are ‘religious’ under 

the belief that Lord Ayyuppa was a bachelor and hence women 

were not allowed, such superstitions are mere accretion to the 

very ‘essence’ of this religious denomination based upon 

superstitious belief. [Ajmer Durgah Committee case {(1962) 1 

SCR 383}]. 

10. The Hon’ble High Court in para 20 has although referred to 

judgment of five judges bench of this Hon’ble Court in 

Vankataramana Davaru Vs State of Mysore (AIR1958SC255) 

relating to clash between right of an individual u/a 25 and 

denominational right u/a 26(b) but did not follow the same. It 

did not observe as to how it is not bound by the ratio decided by 

constitution bench wherein it was held that If the 

denominational rights are such that to give effect to 

them would substantially reduce the right conferred by 

Art.25(2)(b),then of course, on our conclusion that 

Art. 25(2)(b) prevails as against Art.26(b).  

11. The Hon’ble Court in para 26 rejected the arguments of Women 

Lawyers’ Federation based upon provisions contained in Kerala 

Hindu Places of Public Worship (Authorisation of Entry) 

Act,1965 holding that the same is subject to Rule 3 which 

permits such restrictions upon women. The Court did not 

appreciate that it simply restricts entry ‘at such time’ during 
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which any custom does not permit – viz. like restricting entry of 

women in odd night hours. The Court held such restrictions 

reasonable for restricting women of only particular age without 

appreciating that such classification under Article 14 has to 

satisfy: (i) there has to be intelligible differentia having 

reasonable nexus with the object. In the present case, if the 

object, as stated by Devaswom Board, was non- religious of 

keeping women safe during pilgrimage, the same cannot be 

achieved as women above 50 years permitted to visit temple 

shall experience more difficulty, and if the object is religious 

then such object is derogatory against Article 51-A (e). In any 

case, there was no challenge to this provision as has been done 

in the present PIL where validity of 3(b) has been challenged on 

the ground of violating Articles 14, 15(3), 39(a) and 51-A(e).   

         

                 Submitted By 

                        (Ravi Prakash Gupta) 
                    Advocate  for Petitioners 
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	(40)   The Universal Declaration of Human Rights passed by United Nations General Assembly as on 10th Dec., 1948 provides for right to worship as under:
	“Every religious denomination or a section thereof shall have the right (1) to manage its own affairs in matters of religion and subject to law (2) to own. Acquire and administer property and (3) to establish and maintain religious and charitable inst...


