
Court – 1 

Item   – 501  1 

 
 

 

IN THE SUPREME COURT OF INDIA 

WRIT PETITION (CIVIL) NO.373 OF 2006 

 

INDIAN YOUNG LAWYERS ASSOCIATION & ORS …PETITIONERS 

VERSUS 

THE STATE OF KERALA & ORS              …RESPONDENTS 

 

SUBMISSIONS ON BEHALF OF SENIOR COUNSEL V.GIRI 

 

1. An essential feature of Hindu religion is a worship of idols. After a deity is 

installed it should be worshipped daily according to Hindu Sastras. “The Deity 

in short is considered as a living being, a deity is a juristic person”.  

2. Every Hindu Deity has characteristics of its own. The rituals and ceremonies 

followed in a temple would be either unique or at least peculiar to the temples 

which come under the same category. For example, the rituals and 

ceremonies that are followed in Shaivite temple would be different from the 

rituals and ceremonies that are followed in the Vaishnavite temple. (Refer to 

Paragraph 11 of Seshammal, Page ; Also Refer  Tagore Law Lectures by B.K. 

Mukherjea in the relevant page of compilation) 

3. Hindu religion therefore considers the deity as a living being. Consecration of 

the deity undergoes an elaborate procedure under the Agama Sastras. For 

understanding the concepts, the Sastras could be referred to. The infusion of 

life to an idol so as to make it a deity is therefore an elaborate procedure. 

(Refer Seshammal Paragraph 11; Paragraph 31 of Adi Visheshwar of 

Kashinath Temple, (1997) 4 SCC 606 ) 

4. The Deity in the Sabarimala temple has a characteristic of its own. The 

contention that has been raised by the Board, contention that has been urged 

by the Thantri and the contention otherwise urged by the NSS is that 

‘Naishthik Brahmacharya’ is one of the characteristics of the idol. Such a 

characteristic is an integral part of the divinity attached to the deity. Thantris 

of the temple have always maintained it to be so. The Affidavit filed by 

Rajeevan refers to this.  

5. The concept of ‘Naishtik Brahmacharya’ being the characteristic of the deity 

in Sabarimala was urged before the High Court when it permitted parties to 

adduce evidence as well, in Mahendran. (Paragraph 39-41 of Mahendran, 

(1991) SCC OnLine Ker 43) 
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6. Article 25(1) of the Constitution provides for the Right to practice and 

propagate one’s religion. A Hindu and a believer in idol worship would 

therefore seek to go to a temple in affirmation of his right to practice his 

religion as a fundamental right for the purpose of worshipping the deity. For 

him/her it is an act of devotion. It is an act of worship. When the devotee 

therefore goes to the temple for worship it cannot be in antagonism to the 

characteristics of the deity because it is for the purpose of worshipping the 

deity. The devotee subjugates himself/herself to the divine spirit contained in 

the deity. He/She will therefore have to accept the essential characteristics of 

the deity. For example, he cannot go to the Shiva temple and then say that, 

“I am a believer of God and I believe in idol worship, I believe in Lord Shiva. I 

also believe in Lord Vishnu. But I would like to see the ceremonies performed 

in a certain Vaishnavite temple to be performed here”. The nature of the 

ceremonies and rituals followed in any temple forms an integral part of the 

religion practiced in any temple. It is a religious practice. Therefore, 

continuance of such practice in the temple which is an essential religious 

practice would be part of the right to worship that inheres in every member 

who believes in such a religion or is a member of the denomination. If Naishtik 

Brahamacharya therefore can be considered as an essential characteristic of 

the deity and the ceremonies and rituals that are performed in Sabarimala is 

in sync with the said concept, then no member of the denomination or a 

section thereof and no person who believes in the idol in the temple and would 

consider the deity therein as his Lord cannot act in derogation of the essential 

characteristics of the temple. Because such a practice cannot be treated as a 

part of the practice of his religion.  

7. In every case considered by the Supreme Court in the context of Article 25 

and Article 26, the content of the right pleaded by the persons complaining of 

the state action or, as it happened in the case of Devaru, by the temple 

authorities of the denominational temple has been considered by the Court. 

The question whether the practice is a part of the essential part of the 

religious practice has also been considered. All the judgments relate to it. 

Material was placed before the High Court in Mahendran by way of the 

testimony of the Thantris and documentary evidence to enable the court to 

come to the conclusion that the entry of women between the age of 10-50 

should be prevented. There are no materials placed before the Supreme Court 

by the Petitioners or by any other person, contrasting the materials that were 

placed before the High Court. Apart from the fact that the Supreme Court is 

not considering the case under Appeal from Mahendran and apart from the 

fact that the Supreme Court has entertained an Article 32 petition, there is a 

total lack of material before the Court by the Petitioners to show that the 

concept of ‘Naishthik Bramhacharya’ as the characteristic of the deity is not 
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well-founded or that it is misconceived. There is no attempt to espouse the 

content of the right claimed by the petitioners. In fact, there is no plea that 

they are devotees. (See the averments in the Writ Petitions, Page 6 & 7)  

8. It is trite law, as has been held in Shirur Mutt and other judgments by the 

Supreme Court itself, that what constitutes an essential part of religion is 

primarily to be ascertained with reference to the doctrine of that religion itself. 

Therefore, the content of the Right claimed would have to be ascertained with 

reference to the tenets of the religion itself. This would include the concepts 

relating to the consecration of the idol and the individual characteristics of 

the deity. There is a total lack of any material on the part of the petitioners to 

show that the concept of ‘Naishthik Brahmacharya’ as pleaded by the 

Respondents is either ill-founded or misconceived or that it does not form an 

essential part of the religion.  

9. The judgment in Mahendran is also a judgment delivered in the Public Interest 

Litigation. Such a judgment would amount to being a judgment in rem. (See 

Sardar Syedna Taher Saifuddin Saheb v. State of Bombay, 1962 Supp (2) SCR 

496, Paragraph 33; Arya Vyasa Sabha v. Commissioner, Hindu Charitable and 

Religious Institutions & Endowments, (1976) 1 SCC 292, Paragraph 2,3 & 7; 

State of Karnataka v. All India Manufacturers Organization, (2006) 4 SCC 683, 

Paragraph 32-35; Dr. Subramanian Swamy v. State of Tamil Nadu  & Ors., 

(2014) 5 SCC 75, Paragraph 49). The present petition cannot be considered 

to be an appeal against such a judgment. The judgment in rem would act as 

res judiciata, at least as regards the issues that have been decided therein. 

The finding in Mahendran that the deity has the characteristics of a Naishthik 

Brahmachari and that this is an essential characteristic of the deity and that 

the affirmation of the principle is part of the core religious belief of the temple 

will have to be treated as final, unless it is set aside in appeal.  

10. Assuming that the Supreme Court could decide to consider the correctness 

of Mahendran, it can only be if contra materials are provided in Court and not 

by treating it as an abstract position in law. There is a total lack of any 

materials on the part of the petitioners to enable an enquiry into that.  
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