
IN THE SUPREME COURT OF INDIA 

[S.C.R., Order XXI Rule 3(1) (a) 

 

CIVIL APPELLATE JURISDICTION 

SPECIAL LEAVE PETITION (CIVIL) NO.       OF 2018 

(Under Article 136 of the Constitution of India)  

 

(Arising out of the impugned Judgment and final Order dated 09.04.2018 

passed by the Division Bench of Hon'ble High Court at Judicature at 

Bombay in Commercial Appeal (L) No. 178 of 2018 in Commercial 

Notice of Motion No. 126 of 2017 in Commercial Suit No. 243 of 2016) 

 

WITH PRAYER FOR INTERIM RELIEF 

  

IN THE MATTER OF:-  POSITION OF PARTIES 

 In the High 

Court 

In this Hon’ble 

Court 

 

Haier Telecom (India) Private 

Limited a Limited Company 

Incorporated Under Companies  

Act, 1956 and having its 

registered office at A- 101/3, 

SFS, Saket, New Delhi 110057,  

Also having their office at  

S- 22/5, DLF City, Phase-III, 

Gurgaon- 122010, Haryana 

Through the Director  

Mr. Arun Kishore Khanna  

 

 Appellant 

 

Petitioner 

 

VERSUS 

    

Drive India Enterprise 

Solutions Limited a Limited 

Company Incorporated under 

Companies Act, 1956 and 

having its corporate office at 

Kamla Executive Park,  

7th Floor, Near Wazir Glass 

Factory, Off. Andheri Kurla 

Road, Andheri (East), 

Mumbai- 400 059. 

Through the Director  

 Respondent 

 

Contesting  

Respondent  

 

 

Bar & Bench (www.barandbench.com)



PETITION UNDER ARTICLE 136 OF THE 

CONSTITUTION OF INDIA AGAINST THE IMPUGNED 

JUDGMENT AND FINAL ORDER DATED 09.04.2018 

PASSED BY THE DIVISION BENCH OF HON'BLE HIGH 

COURT AT JUDICATURE AT BOMBAY IN 

COMMERCIAL APPEAL (L) NO. 178 OF 2018 IN 

COMMERCIAL NOTICE OF MOTION NO. 126 OF 2017 IN 

COMMERCIAL SUIT NO. 243 OF 2016 

 

TO 

THE HON’BLE CHIEF JUSTICE OF INDIA AND HIS COMPANION 

JUSTICES OF THE HON’BLE SUPREME COURT OF INDIA. 

 

THE SPECIAL LEAVE PETITION OF 

THE PETITIONER’S ABOVENAMED: 

 

MOST RESPECTFULLY SHEWETH: 

1. That the Special Leave Petitions to Appeal of the Petitioners above 

named are against the impugned Judgment and final Order dated 

09.04.2018 passed by the Division Bench of Hon'ble High Court at 

Judicature at Bombay in Commercial Appeal (L) No. 178 of 2018 

in Commercial Notice of Motion No. 126 of 2017 in Commercial 

Suit No. 243 of 2016, wherein the Petitioner’s appeal, viz. Comm 

Appeal (L) No. 178/2018, was wrongly dismissed and the Single 

Judge’s Order dated 6/12.03.2018 was upheld. Vide the impugned 

judgment the High Court has rejected the Petitioner’s application 

under Section 8 of the Arbitration and Conciliation Act, 1996 

[‘Arbitration Act’] to refer the present dispute to arbitration 
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1A. That the Petitioner submits that against the impugned judgment & 

orders, LPA or Writ Appeal does not lie.  

 

2. QUESTIONS OF LAW: 

The following questions of law arise for consideration by this 

Hon’ble Court: 

A. WHETHER an application seeking leave to defend in a 

summary suit under Order 37 Rule 3 is a ‘first statement on 

merits’ in terms of Section 8 of the Arbitration Act? 

 

B. WHETHER the ratio in the case of Defiance Knitting Industries 

(P) Ltd. v. Jay Arts, (2006) 8 SCC 25, wherein it is held that 

while adjudicating an application seeking leave to defend the 

court ought not to go into the merits of the claim and only see if 

a triable issue is made out, applies to the facts of the present 

case? 

 

C. WHETHER, in terms of the decision of this Court in the case of 

Rashtriya Ispat Nigam Ltd. v. Verma Transport Co., (2006) 7 

SCC 275, wherein it has held that the expression ‘first statement 

of the dispute’ means a statement which goes into the main 

proceedings, an application seeking leave to defend under Order 

37 Rule 3 can be considered to be such a ‘first statement’ 

 

D. WHETHER in view taken by the Madras High Court in the case 

of G. Rajarajan v. AIG Consumer Financial Services (India) 

Ltd., 2012 SCC OnLine Mad 2717, filing of leave to defend can 
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be construed to be a ‘first statement on merits’ under Section 8 

of the Arbitration Act? 

 

3. DECLARATION IN TERMS OF RULE 3 (2) 

The Petitioner state that no other petition seeking leave to appeal 

has been filed by them against the impugned Judgment and final 

Order dated 09.04.2018 passed by the Division Bench of Hon'ble 

High Court at Judicature at Bombay in Commercial Appeal (L) No. 

178 of 2018 in Commercial Notice of Motion No. 126 of 2017 in 

Commercial Suit No. 243 of 2016.  

 

4. DECLARATION IN TERMS OF RULE 5: 

The Annexure Nos. P-1 to P-9 produced alongwith the Special 

Leave Petitions are true copies of the pleadings/document, which 

formed part of records of the case in the Court/Tribunal below 

against whose order, the leave to appeal is sought for in this 

petition. Annexure P-10 is an additional document and did not form 

part of the record of the court below for which separate application 

for placing additional documents is being filed.   

 

5. GROUNDS 

 Leave to appeal is sought for on the following grounds: 

I. The present petition raises an important question of law 

relating to the interpretation of the phrase ‘first 

statement on substance of the dispute’ in Section 8 of 

the Arbitration Act. It needs to be seen whether an 
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application to leave to defend under Order 37 Rule 3(5) 

of the Code of Civil Procedure, 1908 [‘CPC’] which has 

to be filed by a party within a period of 10 days to 

disclose ‘such facts as may be sufficient to entitle him 

…to defend such suit’ 

 

II. At the outset it is submitted that there is no decision of 

this Hon’ble Court on this issue. There is a divergence 

of view between the Madras High Court on one hand 

holding in favour of the position taken by the SLP 

Petitioner and that of the Delhi High Court which 

concurs with the view taken by the Bombay High Court 

in the impugned judgment on this issue— 

i. Madras High Court in the case of G. Rajarajan v. 

AIG Consumer Financial Services (India) Ltd., 

2012 SCC OnLine Mad 2717, has held, 

“…Thus, for effectively filing an Application 

under Section 8 of the Arbitration and 

Conciliation Act 1996, the Petitioner should 

first be granted leave to defend the Suit. It is to 

be noted at this juncture that a defence may 

include questioning the jurisdiction of the Court 

or maintainability of the Suit also. Thus, it is not 

necessarily to be construed that when a person 

seeks permission under Order 37, Rule 3(5), to 

defend the Suit, he has submitted to the 

jurisdiction of the Court and consequently had 

given up his right to refer the matter to the 
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arbitration in spite of presence of an arbitration 

clause in the agreement. It is also to be noted 

that filing a Petition under Order 37, Rule 

3(5), C.P.C. does not mean filing of statement 

as contemplated under Section 8 of the 

Arbitration and Conciliation Act, 1996.” 

[Emphasis supplied by the Petitioner] 

 

ii. Delhi High Court in the case of Anis Ahmad v. 

Hongkong & Shanghai Banking Corpn., 2005 (83) 

DRJ 122, wherein it was held that an application 

for leave to defend under Order 37 Rule 3 is the 

first statement on the merits by the defendant. 

 

III. As a matter of fact, there is a divergence of view on this 

issue between two co-ordinate benches of the Bombay 

High Court on this issue: - 

i. The Nagpur Bench vide Order dated 26.08.2008 in 

Stellar Industries v. M/s International Combustion 

(India) Ltd., WP No. 3251/2006, had held that 

application for leave to defend cannot be called a 

‘first statement’ under Section 8 of the Arbitration 

Act. 

 

ii. On the other hand, the Principal Bench at Mumbai 

vide Order dated 30.06.2009 in M/s DC Textile 

Mills Pvt. Ltd. v. Mr. Keval Kishan Arora, SJ No. 

343/2008 in SS No. 2066/2008, held that the reply 
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of the defendant to the summons for judgment 

would be his first statement on the substance of the 

dispute as contemplated under Section 8. 

 

IV. In view of such divergence of opinion between different 

High Courts, this is an appropriate case for this Hon’ble 

Court to issue an authoritative pronouncement on this 

important question of law which shall have nation-wide 

implication. 

 

V. On the merits, in the present case, admittedly, the 2 

agreements under which the Respondent/Plaintiff has 

based its claim in its plaint in the Commercial Summary 

Suit No. 243 of 2017, contains an arbitration clause. The 

relevant arbitration clauses are reproduced herein below 

for convenience, 

i. Product Purchase Agreement dated 15.04.2010, 

“19. GOVERNING LAW AND DISPUTE 

RESOLUTION 

19.1.1 Any and all  disputes, controversies, 

issues or claims that may arise between the Parties 

have not been able to settle in accordance with the 

provisions herein shall be submitted to arbitration. 

 

19.1.2 It is further agreed that the Indian 

Arbitration and Conciliation Act, 1996 and any 

statutory amendment or re-enactment thereof for 

the time being in force shall be applicable to such 

arbitration proceedings under the Agreement.” 

Bar & Bench (www.barandbench.com)



 

ii. Logistics Agreement dated 5.02.2010 as amended 

vide Addendum Agreement dated 2.07.2011, 

“This agreement shall be construed to be 

governed and interpreted in accordance with 

the laws of India. In case the parties are unable 

to amicably resolve disputes related to or 

arising out of one or more of the provisions of 

this agreement, the parties agree that the same 

shall be settled by an arbitration under 

arbitration and conciliation Act, 1996 and the 

rules framed there under and that the judgment 

upon the award may be entered at the court of 

judicature at Mumbai.” 

 

VI. It is submitted that as a matter of fact, the 

Respondent/Plaintiff itself had on an earlier occasion 

filed an application under Section 9 of the Arbitration 

Act by way of Arbitration Petition No. 476/2012 and 

had obtained an Order dated 1.12.2011. Therefore, it is 

an admitted position that there exists an arbitration 

agreement between the parties. 

 

VII. The primary ground on which the High Court has 

rejected the Petitioner’s application, is that the 

application under Section 8 of the Arbitration Act was 

filed after Petitioner had filed its application seeking 

leave to defend under Order 37 Rule 3 of the CPC, in 

the Respondent’s summary suit. 
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VIII. It is respectfully submitted that the application seeking 

leave to defend under Order 37 Rule 3 is not a statement 

on the merits of the case. The enquiry by the Court at 

this stage is only to see if there is a triable issue and the 

defendant is entitled to defend the suit on merits. This 

Court in the case of Defiance Knitting Industries (P) 

Ltd. v. Jay Arts, (2006) 8 SCC 25, has laid down the 

principles to be followed by a court while granting leave 

to defend, 

“13. While giving leave to defend the suit the 

court shall observe the following principles: 

(a) If the court is of the opinion that the 

case raises a triable issue then leave to 

defend should ordinarily be granted 

unconditionally. See Milkhiram (India) (P) 

Ltd.v. Chamanlal Bros. [AIR 1965 SC 

1698 : 68 Bom LR 36] The question 

whether the defence raises a triable issue 

or not has to be ascertained by the court 

from the pleadings before it and the 

affidavits of parties. 

…” 

 

IX. It is submitted that at the stage of grant of leave to 

defend the Court does not enter the controversy on 

merits. It merely decides whether the defendant has 

made out a triable case or not. In such a situation this 

application seeking leave to defend cannot be deemed 
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to be a ‘statement on the merits’ of the case, as 

mentioned in Section 8 of the Arbitration Act. 

 

X. Furthermore, this Court in the case of Rashtriya Ispat 

Nigam Ltd. v. Verma Transport Co., (2006) 7 SCC 275, 

has laid down the principles to determine the expression 

‘first statement of the dispute’ to mean a statement 

which goes into the main proceedings. The relevant 

excerpt of the judgment is reproduced herein below, 

“36. …If an application is filed before actually 

filing the first statement on the substance of the 

dispute, in our opinion, the party cannot be said 

to have waived its right or acquiesced itself to the 

jurisdiction of the court. What is, therefore, 

material is as to whether the petitioner has filed 

his first statement on the substance of the 

dispute or not, if not, his application under 

Section 8 of the 1996 Act, may not be held wholly 

unmaintainable. We would deal with this question 

in some detail, a little later. 

… 

38. … We have noticed hereinbefore the 

respective scope of Section 34 of the 1940 Act vis-

à-vis the scope of Section 8 of the 1996 Act. In 

view of the changes brought about by the 1996 

Act, we are of the opinion that what is necessary 

is disclosure of the entire substance in the main 

proceeding itself and not taking part in the 

supplemental proceeding.” 

[Emphasis Supplied by the Petitioner] 
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XI. It is submitted that an application seeking leave to 

defend cannot amount to disclosure of the entire 

substance in the main proceedings. The defendant in its 

application seeking leave to defend under Order 37 Rule 

3 seeks to provide enough facts to the Court to decide 

on a prima facie basis that there is a triable issue which 

requires the matter to be put to trial. It is only thereafter, 

that the issue with respect to maintainability of the suit 

and other issues on merits arise. 

 

XII. In the present case, the Petitioner in its application 

seeking leave to defend has categorically raised an issue 

with respect to the maintainability of the Respondent’s 

suit. Thereafter, it has followed up with an application 

under Section 8 of the Arbitration Act. Under no 

circumstances, can this be construed to mean that the 

Petitioner has acquiesced to the jurisdiction of the Court 

to hear this summary suit, and waived its right to invoke 

the arbitration clause. 

 

XIII. It is further submitted that the High Court has failed to 

take into consideration scheme and object of the 

Arbitration and Conciliation Act, 1996, which is a 

complete code in itself. The High Court has wrongly 

placed reliance on Section 34 of the Arbitration Act, 
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1940, where in fact it is settled law by this Hon’ble 

Court that the Arbitration and Conciliation Act, 1996 is 

very different from the Arbitration Act, 1940.  

 

6 GROUNDS FOR INTERIM RELIEF: 

It is submitted that High Court has erroneously dismissed the 

Petitioner’s application under Section 8 of the Arbitration Act, 

seeking reference of the dispute to arbitration in terms of the 

arbitration clause in both the subject Agreements. It is submitted 

that pursuant to the impugned judgment rejecting the Petitioner’s 

application under Section 8 of the Arbitration Act, the Single Judge 

vide Order dated 24.04.2018 has granted conditional leave to 

defend wherein the Petitioner has been directed to deposit Rs. 50 

crores out of the claimed amount of Rs. 54,46,31,354.92/-. 

 

It is submitted that the Petitioner has a very good prima facie case 

on merits. If pending the special leave petition, the proceedings in 

the summary suit is not stayed, the Petitioner will be compelled to 

either deposit Rs.50 crores or suffer a decree. The next date for 

hearing before the Execution Court is 24.07.2018. 

 

Therefore, the balance of convenience is in favour of the Petitioner 

and it will suffer an irreparable loss and injury if the proceedings in 

Commercial Summary Suit No. 243 of 2017 is not stayed pending 

final disposal of this Special Leave Petition. 
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In view of the facts and circumstances it is prayed that the effect of 

the impugned judgment may be stayed pending the disposal of the 

present special leave petition.  

 

7. MAIN PRAYER: 

It is, therefore, most respectfully prayed that your lordships may be 

pleased to: 

(i) GRANT the Special Leave to Appeal against the impugned 

Judgment and final Order dated 09.04.2018 passed by the 

Division Bench of Hon'ble High Court at Judicature at 

Bombay in Commercial Appeal (L) No. 178 of 2018 in 

Commercial Notice of Motion No. 126 of 2017 in 

Commercial Suit No. 243 of 2016; and  

 

(ii) PASS such other order or orders as this Hon’ble Court may 

deem fit and proper. 

 

8. PRAYER FOR INTERIM RELIEF: 

It is, therefore, most respectfully prayed that your lordships may be 

pleased to: 

(i) STAY the operation of impugned Judgment and final Order 

dated 09.04.2018 passed by the Division Bench of Hon'ble 

High Court at Judicature at Bombay in Commercial Appeal 

(L) No. 178 of 2018 in Commercial Notice of Motion No. 

126 of 2017 in Commercial Suit No. 243 of 2016, pending 

the disposal of the present special leave petition; and  
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(ii) STAY the proceedings in Commercial Summary Suit No. 

243 of 2017 pending before the High Court of Judicature at 

Bombay, pending the disposal of the present special leave 

petition; and 

 

(iii) PASS such other order or orders as this Hon’ble Court may 

deem fit and proper. 

 

AND FOR THIS ACT OF KINDNESS YOUR HUMBLE PETITIONER 

AS IN DUTY BOUND SHALL EVER PRAY. 

 

FILED BY: - 

 

 

UDAYADITYA BANERJEE 

ADVOCATE FOR THE PETITIONER  

Drawn on: 12.07.2018  

Filed on:  13.07.2018  

New Delhi  
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