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IN THE HIGH COURT OF DELHI AT NEW DELHI 

 

W.P. (C.) NO. OF 2018 
 
 
 

 

(IN THE MATTER OF A PUBLIC INTEREST LITIGATION) 

 
 
 

 

Indian Professional Nurses Association 

 

... PETITIONER 

 

Versus 

 

Union of India & Anr. 

 

... RESPONDENTS 

 
 
 

 

PUBLIC INTEREST LITIGATION  UNDER ARTICLE 

 

226 OF THE CONSTITUTION OF INDIA 

 

CHALLENGING THE ILLEGAL AND 

UNCONSTITUTIONAL EXCLUSION OF MALE 

NURSES UNDER THE INDIAN MILITARY NURSING 

SERVICE ORDINANCE, 1943 AND THE MILITARY 

NURSES SERVICES (INDIA) RULES, 1944 

 
 
 
 

To, 
 

Hon'ble the Acting Chief Justice and Her Companion Justices 
of the High Court of Delhi at New Delhi 

 

The Humble Petition of the Petitioner above named: 
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MOST RESPECTFULLY SHOWETH 
 
 

 

“35. … The State is precluded from discriminating 

against any citizens on grounds only of religion, caste, 
sex, place or any of them under Article 15(1). Article 16 
embodies the fundamental guarantee that there shall be 
equality of opportunity for all citizens in matters relating 
to employment or appointment to any office under the 
State.” 

 
 
 
 

Kush Kalra vs. Union of India and 

Ors. 2018 (167) DRJ 584 

 

 

1. That the Petitioner is Society registered under the 

Societies Registration Act, 1860. As per the 

Memorandum of Association its primary objectives are 

inter-alia to unify, organize and empower nurses across 

India by promoting their talents through educational, 

cultural and social activities; and protect and defend the 

legal and professional rights of nurses; represent nurses 

across India regarding employment issues on all matters 

of wages, hours and other terms and conditions of 

employment etc. The Petitioner is being represented 

herein through its Joint Secretary, Mr. Siju Thomas, who 

is duly authorized in this behalf. A copy of the Certificate 

of Registration of the Petitioner is annexed herewith and 

marked as Annexure P1. A copy of the memorandum of 

association as well as the rules and regulations of the 

Petitioner are annexed herewith and marked as 

Annexure P2 (Colly). A copy of the authorization in 

favor of Mr. Siju Thomas is annexed herewith and 

marked as Annexure P3. 
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2. That the writ petitioner has no personal interest in the 

litigation and the petition is not guided by self-gain or for 

gain of any other person/institution/body and that there is 

no motive other than of public interest in filing the writ 

petition. 

 
 
 

 

3. That the source of knowledge of the facts alleged in the 

writ petition are from the public records and various 

websites, and news reports/articles appearing in various 

news-papers and websites, and the inputs/information 

received from nurses, on queries made from some of 

them and the research/compilation made on that basis by 

the Petitioner herein on the issue involved in the writ 

petition. 

 
 
 

 

4. That the petition is being filed for the benefit of male 

nurses in general, challenging the provisions of the 

Military Nursing Service Ordinance, 1943 [hereinafter 

referred to as „the Ordinance‟] and the Military Nursing 
 

Service (India) Rules, 1944 [hereinafter referred to as 
 

„the Rules‟], as the Ordinance as well as the Rules 

provide only for appointment of women. Majority of the 

nurses belong to the economically weaker sections of 

society. These persons are incapable of accessing the 

court themselves on account of being not fully/properly 

equipped, financially as well as legally and also due to 

the fear of inviting repercussions from their Employers 

and thereby, they are in no position to resort to the 

remedy of 'Public Interest Litigation' for highlighting 

their grievance/ problems and necessary relief and 

redressal thereof through it and also being unaware of the 
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legal procedure/technicalities involved therein. Copies of 

the Ordinance and the Rules are annexed herewith and 

marked as Annexure P4 (Colly). 

 
 

 

5. That the institutions/persons likely to be affected by the 

orders sought in the writ petition are the Union of India 

and the Ministry of Defense, Government of India, who 

have been impleaded as Respondents in the writ petition 

and to the knowledge of the Petitioner, no other 

persons/body/institutions are likely to be affected by the 

orders sought in the writ petition. 

 
 
 

6. That the Petitioner has the means to pay the costs, if any, 

imposed by the Court and undertakes that it shall abide 

by any direction in this regard by the Hon‟ble Court. 

 
 
 

7. That the Petitioner, have made several representations to 

the authorities concerned for remedial action but no reply 

or action has been taken with regard to the same. Certain 

representation in this regard issued by the Petitioner to 

the concerned authorities concerned are annexed 

herewith and marked as Annexure P5. 

 
 
 

8. That the Petitioner has in the past filed a Public Interest 

Litigation being W.P. (C) No. 5103/2017 titled „Indian 

Professional Nurses Association v. Government of NCT 

of Delhi and Anr.‟ before this Hon‟ble Court pertaining 

inter-alia to the working conditions and pay of nurses. 
 

Notice  has  been  issued  by  this  Hon‟ble  Court  to  the 
 

Respondents in the said Public Interest Litigation, and 

certain interim orders have also been passed therein, and 
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the same is currently pending adjudication before this 

Hon‟ble Court. 

 
 
 

FACTUAL NARRATION & PROPOSITIONS 

 
 

 

9. That the Petitioner is filing this Public Interest Litigation 

before this Hon‟ble Court seeking recourse against the 

patently discriminatory and illegal treatment being meted 

out to the male nurses in India by the unconstitutional 

and illegal practice within the military of having a 

military nursing service constituting a women-only cadre. 

 
 
 

10. That from its very inception, the military nursing service 

has been a women-only cadre. This was perhaps because 

in the early 1900s women predominantly trained as 

nurses, which may also have been the position at the time 

the Ordinance and the Rules were conceptualized. The 

current state of affairs, however, is totally different, and 

Ordinance and the Rules fall afoul of this new reality. In 

contrast to the stereotypical view of nursing being a 

women-only profession, there are at present several 

thousand males who have trained and qualified as 

professional nurses in India. Not only is their omission in 

terms of the Ordinance and the Rules unjustifiable and 

unconstitutional inasmuch it deprives them of an avenue 

of employment and professional advancement, the said 

omission also deprives the military and the nation of a 

large pool of committed professionals. Certain relevant 

material which is reflective of the perceived gender bias 

and discrimination in male and female nurses is being 

annexed herewith and marked as Annexure P6 (Colly). 
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11. That the Ordinance under Section 6 entitles only women 

to be eligible for appointment as part of the Indian 

Military Nursing Service. Section 6 is reproduced 

hereunder: 

 

Eligibility for appointment – (1) Any citizen of 
India if a woman and above the age of twenty-one, 
shall be eligible for appointment as an officer in 
the Indian Military Nursing Services and, if she 
satisfies the prescribed conditions, may be 
appointed thereto in the manner laid down in 

section 5. 
 

(emphasis added in bold) 

 
 
 

Likewise, the purport of the Rules is for the same to 

apply only to women. The usage of the words „her‟ and 

„she‟ at various instances within the said Rules clarifies 

this position. 

 
 
 

12. That male nurses, especially in the military, can benefit 

immensely as can the hospitals and the patients when 

nurses more closely reflect the patient population. 

Moreover, sometimes patients prefer a nurse of a certain 

sex, particularly for certain more intimate medical 

procedures and examinations. Be that as it may, male 

nurses are also well-suited for certain positions or 

opportunities in the health care settings, such as, 

psychiatric care, and orthopedics. Men are hired in 

psychiatric areas because of their physical strength to 

ensure safety of the personnel and patient, and in 

orthopedics where there is a need for heavy equipment to 

be moved and assembled (Cook-Krieg, 2011, Goriup & 

Pajnkihar, 2014). Likewise, male nurses may, in fact, be 

preferred for tasks during natural disasters, in times of 

war, at the front line and in potentially dangerous 
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environments, like foreign war zones. Certain relevant 

material in relation to the already substantial and ever-

increasing number of male-nurses in India is being 

annexed herewith and marked as Annexure P7 (Colly). 

 
 
 

13. That the impugned Ordinance and the Rules also 

perpetuate the stigmatization and ostracism of male 

nurses, by singling them out and making them feel 

unwanted. Such an arbitrary exclusion is unfair, 

degrading and denies such persons their right to live a 

life of dignity and respect, where other persons in society 

can treat them as equal citizens. The eligibility criteria as 

contained in the Ordinance as well as the other provisions 

in the Ordinance and the Rules are also not founded in 

any intelligible differentia and bear no rational nexus to 

the objects sought to be achieved, thereby violating the 

right to equality before the law under Article 14 of the 

Constitution of India. The impugned provisions 

additionally violate the right to practice any profession, 

or to carry on any occupation, trade or business 

guaranteed under Article 19(1)(g) of the Constitution of 

India. Therefore, the restrictions that the impugned 

provisions impose on these rights are not reasonable 

restrictions in the interests of the male nurses. 

 
 
 

14. That this discrimination in the Ordinance and the Rules is 

palpably contrary to the Constitutional scheme and is, 

therefore, ex-facie unconstitutional, illegal and arbitrary. 

Gender equality under the impugned Ordinance and the 

Rules has remained an elusive Constitutional goal that 

the Legislature, since the inception of the impugned 

Ordinance and the Rules, has dispassionately ignored. 
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This, therefore, calls for corrective action. The Ordinance 

and the Rules are therefore being challenged on the 

following, amongst other: 

 
 
 

GROUNDS 

 
 

 

A. Because the impugned Ordinance and the Rules are 

violative of Article 14 of the Constitution of India 

inasmuch as the same is palpably arbitrary and 

unreasonable, and violates the mandate of equality 

contained therein. 

 
 
 

B. Because the inability of the Legislature to make the 

Ordinance and the Rules equally applicable to male and 

female nurses alike by laying definitive norms and 

standards catering to both their needs constitutes unequal 

treatment in terms of Article 14 of the Constitution of 

India. 

 
 
 

C. Because it is the obligation of the State to ensure that 

laws, unless an intelligible differentia and a rational 

nexus is clearly manifested, are equally applicable to 

persons. Any discrimination or differential treatment with 

such basis has time and again been deprecated by all 
 

Indian Courts. The Hon‟ble Supreme Court of India in 
 

Amita v. Union of India & Anr. 2005 (13) SCC 721has 

observed as follows: 

 
 
 

Article 14 of the Constitution of India guarantees 
to every citizen of India the right to equality before 
the law or the equal protection of law. The first 
expression "equality before the law" which is taken 
from the English common law, is a declaration of 
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equality of all persons within the territory of India, 
implying thereby the absence of any special 

privilege in favour of any individual. It also means 
that amongst the equals the law should be equal 

and should be equally administered and that likes 

should be treated alike. Thus, what forbids is 
discrimination between persons who are 

substantially in similar circumstances or 
conditions. It does not forbid different treatment of 

unequal. Article 14 of the Constitution of India is 

both negative and positive right. Negative in the 
sense that no one can be discriminated against 

anybody and everyone should be treated as equals. 

The latter is the core and essence of right to 

equality and state has obligation to take necessary 

steps so that every individual is given equal 
respect and concern which he is entitled as a 

human being. 
 
 
 
 
 

 

D. Because non-discrimination is the cornerstone of Part III 

of the Indian Constitution and the impugned Ordinance 

and the Rules discriminate male nurses by excluding 

them from even being considered eligible for a post in 

the Indian Military Nursing Services. In the context of 

non-discrimination, the following findings of the Hon‟ble 

Supreme Court‟s finding in Jeeja Ghosh v. Union of 

India 2016 (7) SCC 761 are apposite: 

 
 
 

In international human rights law, equality is 

founded upon two complementary principles: non-
discrimination and reasonable differentiation. The 

principle of non-discrimination seeks to ensure 

that all persons can equally enjoy and exercise all 
their rights and freedoms. Discrimination occurs 

due to arbitrary denial of opportunities for equal 
participation. […] Equality not only implies 

preventing discrimination (example, the protection 

of individuals against unfavourable treatment by 
introducing anti-discrimination laws), but goes 

beyond in remedying discrimination against 
groups suffering systematic discrimination in 
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society. In concrete terms, it means embracing the 
notion of positive rights, affirmative action and 
reasonable accommodation. 

 
 
 
 
 
 

 

E. Because in fact, in 1955, the United States Congress 

revised the Army-Navy Nurses Act of 1947 to allow for 

the commissioning of men into military nursing corps. 

Furthermore, the U.S. Supreme Court in Mississippi 
 

University for Women v. Hogan 458 U.S. 718 (1982) 

ruled that the Mississippi University for Women‟s single 

sex admissions policy for its nursing school violated the 
 

Fourteenth Amendment‟s equal protection clause. Law, 

therefore, has to change with time and international 

practice. Hence, the validity and reasonableness of the 

impugned Ordinance as well as the Rules in the present 

day and age is eminently questionable. 

 
 
 

F. Because the right to life, as embodied under Article 21, 

includes within its fold the right to live with dignity and 

self-worth, which also includes the ability to exercise 

fundamental freedoms and rights guaranteed to every 

citizen under Part III of the Constitution. This was noted 

in M. Nagaraj v. Union of India 2006 (8) SCC 212, 

where it was observed that: 

 
 
 

Individuals possess basic human rights 
independently of any Constitution by reason of the 
basic fact that they are members of the human 
race. These fundamental rights are important as 
they possess intrinsic value. Part III of the 
Constitution does not confer fundamental rights. It 
confirms their existence and gives them protection.  

[…] Every right has a content. Every foundational 
value is put in Part III as a fundamental right as it 
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has intrinsic value. […] A Constitution, and in 
particular that of it which protects and which 
entrenches fundamental rights and freedoms to 
which all persons in the State are to be entitled is 
to be given a generous and purposive construction.  

[…] The expression “life” in Article 21 does not 
connote merely physical or animal existence. The 
right to life includes right to live with human 
dignity... 

 
 
 

G. Because the differential treatment meted out to male 

nurses under the impugned provisions offends the right to 

equality of such persons, guaranteed to them under 

Article 14 of the Constitution of India. The Petitioner 

understands and acknowledges that the principle of 

equality embodied within Article 14 does not mean the 

equal application of laws to all persons. As noted in K.C. 
 

Vasanth Kumar v. State of Karnataka, 1985 Supp 

SCC 714, equality before law connotes absence of any 

discrimination in law, while equal protection requires the 

State to mete out differential treatment to persons in 

different situations in order to establish an equilibrium 

amongst all of them. Hence, Article 14 permits 

classification, so long as it fulfills the criteria laid down 

by the Hon‟ble Supreme Court in a long line of cases 

from State of W.B. v. Anwar Ali Sarkar, 1952 SCR 

284 to Natural Resources Allocation, In re, Special 

Reference No. 1 of 2012, 2012(10) SCC 1. In Budhan 

Choudhry v State of Bihar, AIR 1955 SC 191, which 

was also one of the early decisions of the Hon‟ble 

Supreme Court on Article 14, it was observed as under: 

 

“[i]t is now well established that while Article 14 
forbids class legislation, it does not forbid 
reasonable classification for the purposes of 
legislation. In order, however, to pass the test of 
permissible classification two conditions must be 
fulfilled, namely, (i) that the classification must be 



Bar and Bench (www.barandbench.com) 

 
 
 
 
 
 

 

founded on an intelligible differentia which 
distinguishes persons or things that are grouped 

together from others left out of the group and (ii) 
that differentia must have a rational relation to the 

object sought to be achieved by the statute in 

question. The classification may be founded on 
different bases; namely, geographical, or 

according to objects or occupations or the like. 
What is necessary is that there must be a nexus 

between the basis of classification and the object 

of the Act under consideration.” 

 
 
 

The Petitioner most respectfully submits that the 
 

impugned  Ordinance  and  the  Rules  do  not  pass  the 
 

foregoing muster. 
 
 

 

H. Because where the two-fold criteria under Article 14 viz. 

intelligible differentia and rational nexus, is not satisfied 

separately, then there is a violation of Article 14. In S. 
 

Seshachalam v. Bar Council of T.N., 2014 (16) SCC 

72, it was noted that the two criteria for establishing the 

permissibility of a classification—i) the intelligible 

differentia and ii) the rational nexus must be satisfied 

separately. If a provision or a legislation does not satisfy 

even one of the two criteria, then it is said to be in 

violation of Article 14. The standard of reasonable 

classification or intelligible differentia has been 

explained by the Hon‟ble Supreme Court in a catena of 

decisions. In Subramanian Swamy v. CBI 2014(8) 

SCC 682, the Supreme Court stated: 

 

“[u]ndoubtedly, every differentiation is not a 
discrimination but at the same time, differentiation 
must be founded on pertinent and real differences 
as distinguished from irrelevant and artificial 
ones. A simple physical grouping which separates 
one category from the other without any rational 
basis is not a sound or intelligible differentia. The 
separation or segregation must have a systematic 
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relation and rational basis and the object of such 
segregation must not be discriminatory.” 

 
 
 

The Petitioner most respectfully submits that providing 

for a woman-only cadre in the Indian Military Nursing 

Service is seemingly implausible and is not founded on 

any reasonable or logical basis. Moreover, employment 

of male nurses would be especially apposite for 

performing certain roles as a male nurse within the 

Military Nursing Service. Employment of male nurses 

would also be apposite during natural disasters, in times 

of war or in active-war areas, at the front line and in other 

potentially dangerous environments, like foreign war 

zones. 

 
 
 

I. Because the impugned Ordinance and the Rules have no 

nexus with the ends that the Ordinance ad the Rules seek 

to achieve. A woman-only cadre in no way bears a fair 

and just relation to the object for which the Ordinance 

and the Rules were proposed. The Hon‟ble Supreme 

Court has explained what it means for a classification to 

have a rational nexus to the object and purpose of the 

statute in multiple decisions. For instance, in Murthy 

Match Works v. CCE 1974 (4) SCC 428, the Court 

held that the classification must bear a „fair and just 

relation to the object for which it is proposed’ and that 

the „means must have nexus with the ends. Similarly, in 
 

Common Cause, A Registered Society (Petrol pumps 

matter) v. Union of India, 1996 (6) SCC 530, the 
 

Hon‟ble Supreme Court clarified that: 
 
 

“[w]hile Article 14 permits a reasonable 
classification having a rational nexus to the 
objective sought to be achieved, it does not permit 
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the power to pick and choose arbitrarily out of 
several persons falling in the same category. A 
transparent and objective criteria/procedure has 
to be evolved so that the choice among the 
members belonging to the same class or category 
is based on reason, fair play and non-
arbitrariness.” 

 
 
 
 
 
 

 

J. Because among the essential freedoms guaranteed to 

every citizen of India under clause (1) of Article 19 of the 

Constitution, there is also the freedom to practice any 

profession, or carry on any occupation, trade or business. 

Male nurses, who are citizens of India, are also entitled to 

these freedoms under Article 19(1)(g), and which are 

being denied to them by the impugned Ordinance and the 

Rules. 

 
 
 

K. Because the arbitrary discrimination that the impugned 

Ordinance and the Rules manifest is blatantly 

unreasonable and falls afoul of the „reasonable 

restrictions‟ that the State may impose, by law, upon the 

freedom of its citizens to, in the present circumstances, 

practice any profession or carry on any occupation, trade 

or business. The Hon‟ble Supreme Court of India in 
 

State of Madras v. V.G. Row AIR 1952 SC 196 

clarified that the question of reasonableness was context-

specific, which had to be decided on a case-to-case basis. 

One important factor that must be considered is whether 

the restriction imposed is excessive. In this context, while 

striking down a law prohibiting beedi manufacture during 

the agricultural season under Article 19(1)(g), it was 

observed in Chintaman Rao v. State of Madhya 

Pradesh, AIR 1951 SC 118 that: 



Bar and Bench (www.barandbench.com) 

 
 
 
 
 
 

 

“The phrase "reasonable restriction" connotes 

that the limitation imposed on a person in 

enjoyment of the right should not be arbitrary or of 

an excessive nature, beyond what is required in the 

interests of the public. The word "reasonable" 

implies intelligent care and deliberation, that is, 

the choice of a course which reason dictates. 

Legislation which arbitrarily or excessively 

invades the right cannot be said to contain the 

quality of reasonableness and unless it strikes a 

proper balance between the freedom guaranteed in 

article 19 (1) (g) and the social control permitted 

by clause (6) of article 19, it must be held to be 

wanting in that quality. 
 

Clause (6) in the concluding paragraph 

particularizes certain instances of the nature of the 

restrictions that were in the mind of the 

constitution-makers and which have the quality of 

reasonableness. They afford a guide to the 

interpretation of the clause and illustrate the 

extent and nature of the restrictions which 

according to the statute could be imposed on the 

freedom guaranteed in clause (g). The statute in 

substance and effect suspends altogether the right 

mentioned in article 19 (1) (g) during the 

agricultural seasons and such suspension may lead 

to such dislocation of the industry as to prove its 

ultimate ruin. The object of the statute is to provide 

measures for the supply of adequate labour for 

agricultural purposes in bidi manufacturing areas 

of the Province and it could well be achieved by 

legislation restraining the employment of 

agricultural labour in the manufacture of bidis 

during the agricultural season. Even in point of 

time a restriction may well have been reasonable if 

it amounted to a regulation of the hours of work in 

the business. Such legislation though it would limit 

the field for recruiting persons for the manufacture 

of bidis and regulate the hours of the working of 

the industry, would not have amounted to a 

complete stoppage of the business of manufacture 

and might well have been within the ambit of 

clause (6). The effect of the provisions of the Act, 

however, has no reasonable relation to the object 

in view but is so drastic in scope that it goes much 
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in excess of that object. Not only are the provisions 

of the statute in excess of the requirements of the 

case but the language employed prohibits a 

manufacturer of bidis from employing any person 

in his business, no matter wherever that person 

may be residing. In other words, a manufacturer of 

bidis residing in this area cannot import labour 

from neighbouring places in the district or 

province or from outside the province. Such a 

prohibition on the face of it is of an arbitrary 

nature inasmuch as it has no relation whatsoever 

to the object which the legislation seeks to achieve 

and as such cannot be said to be a reasonable 

restriction on the exercise of the right. Further the 

statute seeks to prohibit all persons residing in the 

notified villages during the agricultural season 

from engaging themselves in the manufacture of 

bidis. It cannot be denied that there would be a 

number of infirm and disabled persons, a number 

of children, old women and petty shop keepers 

residing in these villages who are incapable of 

being used for agricultural labour. All such 

persons are prohibited by law from engaging 

themselves in the manufacture of bidis; and are 

thus being deprived of earning their livelihood. It 

is a matter of common knowledge that there are 

certain classes of persons residing in every village 

who do not engage in agricultural operations. 

They and their womenfolk and children in their 

leisure hours supplement their income by engaging 

themselves in bidi business. There seems no reason 

for prohibiting them from carrying on this 

occupation, The statute as it stands, not only 

compels those who can be engaged in agricultural 

work from not taking to other avocations, but it 

also prohibits persons who have no connection or 

relation to agricultural operations from engaging 

in the business of bidi making and thus earning 

their livelihood. These provisions of the statute, in 

our opinion, cannot be said to amount to 

reasonable restrictions on the right of the 

applicants and that being so, the statute is not in 

conformity with the provisions of Part III of the 

Constitution. The law even to the extent that it 

could be said to authorize the imposition of 
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restrictions in regard to agricultural labour 

cannot be held valid because the language 

employed is wide enough to cover restrictions 

both within and without the limits of 

constitutionally permissible legislative action 

affecting the right. So long as the possibility of its 

being applied for purposes not sanctioned by the 

Constitution cannot be ruled out, it must be held 

to be wholly void.” 

 
 

 

(emphasis added in bold) 
 
 
 

L. Because the impugned Ordinance and the Rules are in the 

teeth of Article 14 as well as Article 16 of the 

Constitution of India. The Hon‟ble Supreme Court of 

India in the oft-cited judgment of C.B. Muthamma, 
 

I.F.S. v. Union of India & Ors. 1979 (4) SCC 260 

observed through Krishna Iyer J. as follows: 

 
 
 

“We do not mean to universalise or dogmatise that 
men and women are equal in all occupations and 
all situations and do not exclude the need to 
pragmatise where the requirements of particular 
employment, the sensitivities of sex or the 
peculiarities of societal sectors or the handicaps of 
either sex may compel selectivity. But save where 
the differentiation is demonstrable, the rule of 
equality must govern.” 

 
 
 

M. Because one can only be discriminated on a classification 

which is founded on a rational criteria. The Hon‟ble 
 

Supreme Court in Anuj Garg & Ors. v. Hotel 

Association of India & Ors. 2008 (3) SCC 1 observed 

that “[t]he criteria which in the absence of any 

constitutional provision and, it will bear repetition to 

state, having regard to the societal conditions as they 

prevailed in early 20th century, may not be a rational 
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criteria in the 21st century.” (sic) The Supreme Court, 

very pertinently, then made the following observation: 

 
 
 

“41.Professor Williams in The Equality Crisis: 
Some Reflections on Culture, Courts and 

Feminism published in 7 WOMEN'SRTS. L. REP., 
175 (1982) notes issues arising where biological 

distinction between sexes is assessed in the 

backdrop of cultural norms and stereotypes. She 

characterises them as “hard cases”. In hard cases, 

the issue of biological difference between sexes 

gathers an overtone of societal conditions so much 

so that the real differences are pronounced by the 
oppressive cultural norms of the time. This 

combination of biological and social determinants 

may find expression in popular legislative 
mandate. Such legislations definitely deserve 

deeper judicial scrutiny. It is for the court to 

review that the majoritarian impulses rooted in 

moralistic tradition do not impinge upon 

individual autonomy. This is the backdrop of 

deeper judicial scrutiny of such legislations world 

over. 
 
 
 

[…] 

 
 
 

46. It is to be borne in mind that legislations with 

pronounced “protective discrimination” aims, 

such as this one, potentially serve as double-

edged swords. Strict scrutiny test should be 

employed while assessing the implications of this 

variety of legislations. Legislation should not be 
only assessed on its proposed aims but rather on 

the implications and the effects. The impugned 
legislation suffers from incurable fixations of 

stereotype morality and conception of sexual role. 

The perspective thus arrived at is outmoded in 
content and stifling in means. 

 
 
 

51. […] The bottom line in this behalf would be a 
functioning modern democratic society which 
ensures freedom to pursue varied opportunities 
and options without discriminating on the basis of 
sex, race, caste or any other like basis. In fine, 
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there should be a reasonable relationship of 
proportionality between the means used and the 
aim pursued.” 

 
 
 

(emphasis added in bold) 
 
 
 

N. Because the Hon‟ble Supreme Court has made 

categorical observations qua gender discrimination and it 

being violative of the Constitutional mandate of Articles 

14, 15 19(1)(g) and 21. In Charu Khurana & Ors. v. 

Union of India & Ors. 2015 (1) SCC 192, the Supreme 

Court observed: 

 
 
 

“52. Thus, the aforesaid decision in Vishaka case 

[Vishaka v. State of Rajasthan, (1997) 6 SCC 241  

: 1997 SCC (Cri) 932] unequivocally recognizes 

gender equality as a fundamental right. The 

discrimination done by the Association, a trade 

union registered under the Act, whose rules have 
been accepted, cannot take the route of the 

discrimination solely on the basis of sex. It really 

plays foul of the statutory provisions. It is 

absolutely violative of constitutional values and 

norms.” 
 
 
 

(emphasis added in bold) 

 
 
 

O. Because the Hon‟ble Supreme Court in the landmark 

judgment of E.P. Royappa v. State of Tamil Nadu & 

Anr. AIR 1974 SC 555 (separate and concurring view 

by P.N. Bhagwati J.) has observed thus in the context of 

Article 14 & Article 16: 

 
 
 

“85. … Article 16 embodies the fundamental 
guarantee that there shall be equality of 

opportunity for all citizens in matters relating to 

employment or appointment to any office under 

the State. Though enacted as a distinct and 
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independent fundamental right because of its great 
importance as a principle ensuring equality of 

opportunity in public employment which is so vital 
to the building up of the new classless egalitarian 

society envisaged in the Constitution, Article 16 is 

only an instance of the application of the concept 
of equality enshrined in Article 14. In other words, 

Article 14 is the genus while Article 16 is a 
species. Article 16 gives effect to the doctrine of 

equality in all matters relating to public 

employment. The basic principle which, therefore, 

informs both Articles 14 and 16 is equality and 

inhibition against discrimination. Now, what is 

the content and reach of this great equalising 

principle? It is a founding faith, to use the words 

of Bose. J., “a way of life”, and it must not be 
subjected to a narrow pedantic or lexicographic 

approach. We cannot countenance any attempt to 
truncate its all-embracing scope and meaning, for 

to do so would be to violate its activist magnitude. 

Equality is a dynamic concept with many aspects 
and dimensions and it cannot be “cribbed, cabined 

and confined” within traditional and doctrinaire 
limits. From a positivistic point of view, equality is 

antithetic to arbitrariness. In fact equality and 

arbitrariness are sworn enemies; one belongs to 

the rule of law in a republic while the other, to the 

whim and caprice of an absolute monarch. Where 
an act is arbitrary, it is implicit in it that it is 

unequal both according to political logic and 

constitutional law and is therefore violative of 
Article 14, and if it effects any matter relating to 

public employment, it is also violative of Article 
 

16. Articles 14 and 16 strike at arbitrariness in 
State action and ensure fairness and equality of 
treatment. They require that State action must be 
based on valid relevant principles applicable alike 
to all similarly situate and it must not be guided by 
any extraneous or irrelevant considerations 

because that would be denial of equality. […]” 
 
 
 

(emphasis added in bold) 

 
 
 

P. Because the impugned Ordinance and the Rules do not 

provide a persuasive justification so as to withstand a 

constitutional challenge against them. In fact, in 
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Personnel Administrator of Massachusetts v. B. 

Feeney 442 US 256 (1979), the U.S. Supreme Court held 

that “… [c]lassifications based upon gender, not unlike 

those based upon race, have traditionally been the 

 

touchstone for pervasive and often subtle 

discrimination.” Further, in Caban v. Mohammed 441 

US 380 (1979), it was held that “[g]ender-based 

distinctions must serve important governmental objective 

and must be substantially related to achievement of those 

objectives in order to withstand judicial scrutiny under 

the Equal Protection Clause.” 

 
 
 

Q. That in the aforementioned facts and circumstances it is 

necessary, expedient and in public interest that this 

Hon'ble Court may be pleased to exercise its powers 

under Article 226 of the Constitution of India and grant 

the prayers sought for in the present petition. 

 
 
 

R. That the petitioner has got no other equally efficacious 

alternative remedy for the reliefs prayed for in the 

petition. 

 
 
 

S. That the petitioner has not previously filed a similar writ 

petition in this Hon'ble Court, in the Supreme Court of 

India or in any other High Court of India. 

 
 
 

T. That this petition is filed bona fide and in the interest of 

justice. 

 
 
 

PRAYER 
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In the premises aforesaid, it is most humbly and respectfully 

prayed that this Hon'ble Court may be pleased to issue: 

 
 

 

(a) A writ in the nature of mandamus or any other 

appropriate writ, direction or order quashing the words „if 

a woman‟ occurring in Section 6 of the Indian Military 

Nursing Service Ordinance, 1943, and placing male 

nurses at par with female nurses for the purposes of the 

Indian Military Nursing Service Ordinance, 1943 as also 

the Military Nursing Services (India) Rules, 1944; 

 
 
 
 
 
 
 

(b) Such other and further orders and/or directions as this 
 

Hon‟ble Court may deem fit and proper in the fact and 

circumstances of the case. 

 
 

 

Indian Professional Nurses Association 

 

(Petitioner) 
 

Through 

 
 
 
 
 

 

(Authorized Signatory) 
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(Counsel for the Petitioner) 
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