
 
 

SYNOPSIS 

1. The Petitioner – Shri GD Inamdar (a retired District Judge 

from Solapur, Maharashtra) has been constrained to file the 

present Writ Petition under Article 32 of the Constitution of 

India to uphold the institutional integrity and independence of 

the Indian Judiciary, especially the Supreme Court of India, 

which the Union Executive/Central Govt is brazenly 

attempting to trample upon. The present Petition raises 

important questions of Constitutional Importance, which go to 

root of the fearless functioning and the independence of our 

Judiciary, whose independence is universally recognized as 

one of the Basic Structures of the Constitution of India 1950. 

 

2. At the outset, the Petitioner most respectfully seeks to clarify 

that he has no cavil with the appointment of Ms Indu 

Malhotra, Senior Advocate, as a Judge of this Hon‟ble Court. 

The decision of the Collegium to recommend elevation of Ms 

Malhotra has been widely praised and the Petitioner herein 

shares the general euphoria of the well deserved direct 

elevation of a lady lawyer for the first time ever in the history 

of the Supreme Court.  

 

3. However the Petitioner herein is aggrieved by the shocking 

manner in which the Central Government has unilaterally and 

capriciously segregated and rejected the name of Hon‟ble 

Justice K.M. Joseph - recommended by the Collegium for 
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appointment as a Judge of this Hon‟ble Court, while at the 

same time accepting the recommendation for elevation of 

Ms. Indu Malhotra, Senior Advocate, as a Judge of this 

Hon‟ble Court.  

 

 

4. In January 2018, the Supreme Court Collegium (consisting of 

5 senior most judges) recommended the elevation of Justice 

K.M. Joseph and recommended Senior Advocate Ms. Indu 

Malhotra directly to the position of a Supreme Court judge.  

 

5. After dilly-dallying for more than 3 months, the Union 

Executive on 26.04.2018 while accepting the 

recommendation of the collegium for the direct appointment 

of Ms. Indu Malhotra has rejected the recommendation made 

in favor Justice K.M. Joseph, ostensibly on the grounds that: 

 

5.1 His name figures far lower in the All India High Court Judges‟ 

Seniority List; and 

 
5.2 That Justice Joseph‟s parent High Court i.e. the Kerala High 

Court has sufficient representation and there is a need for 

regional representation of other High Courts. The Kerala High 

Court, comparatively being a small High Court would have 

two judges from the same parent High Court in Supreme 

Court.   
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5.3 That the Supreme Court has not had representation from the 

SC/ST community is a long time. 

 

RE: SENIORITY ISSUE 

6. Making its decision public on February 2, the Supreme Court 

put up the following observation on its website: 

“The Collegium considers that at present 
Justice K.M. Joseph, who hails from the 
Kerala High Court and is currently functioning 
as Chief Justice of Uttarakhand High Court, is 
more deserving and suitable in all respects 
than other Chief Justices and senior puisne 
judges of the High Courts for being appointed 
judges of the Supreme Court of India,”. 

 

6.1.  That the issue of seniority was also extensively discussed by 

the Collegium, which is evident from the resolution, which 

states: 

 “While recommending the name of Mr. Justice 

K.M. Joseph, the Collegium has taken into 

consideration combined seniority on the all-

India basis of Chief Justices and senior puisne 

Judges of High Courts, apart from their merit 

and integrity. 

Mr. Justice K.M. Joseph was appointed as a 

Judge of the Kerala High Court on 14th October 

2004 and was elevated as Chief Justice of the 

Uttarakhand High Court on 31st July 2014 and 

since then has been functioning there. He 

stands at Sl. No.45 in the combined seniority of 

High Court Judges on the all-India basis.” 

 

6.2 This Hon‟ble Court in the „Second Judges case’, i.e., 

Supreme Court Advocates-On-Record Association and 

Ors. vs. Union of India, [(1993) 4 SCC 441], has laid down 
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the law on the primacy of the Chief Justice/ Collegium in the 

appointment of judges to the Supreme Court and High Court 

and also laid down the law on the issue of seniority vis-à-vis 

merit as follows: [Majority judgment of Hon‟ble Justice JS 

Verma] 

“(1) What is the meaning of the opinion of the 
judiciary „symbolised by the view of the Chief 
Justice of India‟  
478.This opinion has to be formed in a 
pragmatic manner and past practice based on 
convention is a safe guide. In matters relating 
to appointments in the Supreme Court, the 
opinion given by the Chief Justice of India in 
the consultative process has to be formed 
taking into account the views of the two 
seniormost judges of the Supreme Court. The 
Chief Justice of India is also expected to 
ascertain the views of the seniormost Judge of 
the Supreme Court whose opinion is likely to 
be significant in adjudging the suitability of the 
candidate, by reason of the fact that he has 
come from the same High Court, or otherwise. 
Article 124(2) is an indication that 
ascertainment of the views of some other 
Judges of the Supreme Court is requisite. The 
object underlying Article 124(2) is achieved in 
this manner as the Chief Justice of India 
consults them for the formation of his opinion. 
This provision in Article 124(2) is the basis for 
the existing convention which requires the 
Chief Justice of India to consult some Judges 
of the Supreme Court before making his 
recommendation. This ensures that the 
opinion of the Chief Justice of India is not 
merely his individual opinion, but an opinion 
formed collectively by a body of men at the 
apex level in the judiciary. 
  

In matters relating to appointments in 
the High Courts, the Chief Justice of India is 
expected to take into account the views of his 
colleagues in the Supreme Court who are 
likely to be conversant with the affairs of the 
concerned High Court. The Chief Justice of 
India may also ascertain the views of one or 
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more senior Judges of that High Court whose 
opinion, according to the Chief Justice of 
India, is likely to be significant in the formation 
of his opinion. The opinion of the Chief Justice 
of the High Court would be entitled to the 
greatest weight, and the opinion of the other 
functionaries involved must be given due 
weight, in the formation of the opinion of the 
Chief Justice of India. The opinion of the Chief 
Justice of the High Court must be formed after 
ascertaining the views of at least the two 
seniormost Judges of the High Court. 
  

The Chief Justice of India, for the 
formation of his opinion, has to adopt a course 
which would enable him to discharge duty 
objectively to select the best available persons 
as Judges of the Supreme Court and the High 
Courts. The ascertainment of the opinion of 
the other Judges by the Chief Justice of India 
and the Chief Justice of the High Court, and 
the expression of their opinion, must be in 
writing to avoid any ambiguity. 
 

(2) The Chief Justice of India can recommend 
the initial appointment of a person to a High 
Court other than that for which the proposal 
was initiated, provided that the constitutional 
requirements are satisfied. 
 

(3). Inter se seniority amongst Judges in their 
High Court and their combined seniority on all 
India basis, should be kept in view and given 
due weight while making appointments from 
amongst High Court Judges to the Supreme 
Court.  Unless there be any strong cogent 
reason to justify a departure, that order of 
seniority must be maintained between them 
while making their appointment to the 
Supreme Court apart from recognising the 
legitimate expectation of the High Court 
Judges to be considered for appointment to 
the Supreme Court according to their 
seniority, this would also lend greater 
credence to the process of appointment and 
would avoid any distortion in the seniority 
between the appointees drawn even from the 
same High Court. The likelihood of the 
Supreme Court being deprived of the benefit 
of the services of some who are considered 
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suitable for appointment, but decline a belated 
offer, would also be prevented.  
 

(4)Due consideration of every legitimate 
expectation in the decision making process is 
a requirement of the rule of non-arbitrariness 
and, therefore, this also is a norm to be 
observed by the Chief Justice of India in 
recommending appointments to the Supreme 
Court. Obviously, this factor applies only to 
those considered suitable and at least equally 
meritorious by the Chief Justice of India, for 
appointment to the Supreme Court. Just as a 
High Court Judge at the time of his initial 
appointment has the legitimate expectation to 
become Chief Justice of a High Court in his 
turn in the ordinary course, he has the 
legitimate expectation to be considered for 
appointment to the Supreme Court in his turn, 
according to his seniority. 
  

This legitimate expectation has 
relevance on the ground of longer experience 
on the Bench, and is a factor material for 
determining the suitability of the appointee. 
Along with other factors, such as, proper 
representation of all sections of the people 
from all parts of the country, legitimate 
expectation of the suitable and equally 
meritorious Judges to be considered in their 
turn is a relevant factor for due consideration 
while making the choice of the most suitable 
and meritorious amongst them, the 
outweighing consideration being merit, to 
select the best available for the Apex Court. 

 

(5) The opinion of the Chief Justice of India, 
for the purpose of Articles 124(2) and 217(1), 
so given has primacy in the matter of all 
appointments; and no appointment can be 
made by the President under these provisions 
to the Supreme Court and the High Courts, 
unless it is in conformity with the final opinion 
of the Chief Justice of India, formed in the 
manner indicated. 
 

(6) The distinction between making an 
appointment in conformity with the opinion of 
the Chief Justice of India, and not making an 
appointment recommended by the Chief 
Justice of India to be borne in mind. Even 
though no appointment can be made unless it 
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is in conformity with the opinion of the Chief 
Justice of India, yet in an exceptional case, 
where the facts justify, a recommended of the 
Chief Justice of India, if considered unsuitable 
on the basis of positive material available on 
record and placed before the Chief Justice of 
India, may not be appointed except in the 
situation indicated later. Primacy is in making 
an appointment; and, when the appointment is 
not made, the question of primacy does not 
arise. There may be a certain area, relating to 
suitability of the candidate, such as his 
antecedents and personal character, which, at 
times, consultees, other than the Chief Justice 
of India, may be in a better position to know. 
In that area, the opinion of the other 
consultees is entitled to due weight, and 
permits non-appointment of the candidate 
recommended by the Chief Justice of India, 
except in the situation indicated hereafter. 
 

 It is only to this limited extent of non-
appointment of a recommended of the Chief 
Justice of India, on the basis of positive 
material indicating his appointment to be 
otherwise unsuitable, that the Chief Justice of 
India does not have the primacy to persist for 
appointment of that recommended except in 
the situation indicated later. This will ensure 
composition of the courts by appointment of 
only those who are approved of by the Chief 
Justice of India, which is the real object of the 
primacy of his opinion and Intended to secure 
the independence of the judiciary and the 
appointment of the best men available with 
undoubted credentials. 
 

(7)Non-appointment of anyone recommended, 
on the ground of unsuitability must be for good 
reasons, disclosed to the Chief Justice of 
India to enable him to reconsider and 
withdraw his recommendation on those 
considerations. If the Chief Justice of India 
does not find it necessary to withdraw his 
recommendation even thereafter, but the 
other Judges of the Supreme Court who have 
been consulted in the matter are of the view 
that it ought to be withdrawn, the non-
appointment of that person for reasons to be 
recorded, may be permissible in the public 
interest. If the non-appointment in a rare case, 
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on this ground, turns out to be a mistake that 
mistake in the ultimate public interest is less 
harmful than a wrong appointment. However, 
if after due consideration of the reasons 
disclosed to the Chief Justice of India, that 
recommendation is reiterated by the Chief 
Justice of India with the unanimous 
agreement of the Judges of the Supreme 
Court consulted in the matter, with reasons for 
not withdrawing the recommendation, then 
that appointment as a matter of healthy 
convention ought to be made.  
 

(8) Some instances when non-appointment is 
permitted and justified may be given. Suppose 
the final opinion of the Chief Justice of India is 
contrary to the opinion of the senior Judges 
consulted by the Chief Justice of India and the 
senior Judges are of the view that the 
recommended is unsuitable for stated 
reasons, which are accepted by the President, 
then the nonappointment of the candidate 
recommended by the Chief Justice of India 
would be permissible. Similarly, when the 
recommendation is for appointment to a High 
Court, and the opinion of the Chief Justice of 
the High Court conflicts with that of the Chief 
Justice of India, the non-appointment, for valid 
reasons to be recorded and communicated to 
the Chief Justice of India, would be 
permissible. If the tenure as a Judge of the 
candidate is likely to be unduly short, the 
appointment may not be made. 
Nonappointment for reasons of doubtful 
antecedents relating to personal character 
and conduct, would also be permissible. The 
condition of health or any such factor relating 
to the fitness of the candidate for the office 
may also justify non-appointment.  
 

(9) In order to ensure effective consultation 
between all the constitutional functionaries 
involved in the process, the reasons for 
disagreement, if any, must be disclosed to all 
others, to enable reconsideration on that 
basis. All consultations with everyone 
involved, including all the Judges consulted, 
must be in writing and the Chief Justice of the 
High Court, in the case of appointment to a 
High Court, and the Chief Justice of India, in 
all cases, must transmit with his opinion the 
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opinion of all Judges consulted by him, as a 
part of the record. 
 Expression of opinion in writing is an in 
built check on exercise of the power, and 
ensures due circumspection. Exclusion of 
justiciability, as indicated hereafter, in this 
sphere should prevent any inhibition against 
the expression of a free and frank opinion. 
The final opinion of the Chief Justice of India, 
given after such effective consultation 
between the constitutional functionaries, as 
primacy in the manner indicated.  
 

(10) To achieve this purpose, and to give 
legitimacy and greater credibility to the 
process of appointment, the process must be 
initiated by the Chief Justice of India in the 
case of the Supreme court, and the Chief 
Justice of the High Court in the case of the 
High Courts. This is the general practice 
prevailing, by convention, followed over the 
years, and continues to be the general rule 
even now, after S.P. Gupta. The executive 
itself has so understood the correct 
procedure, notwithstanding S.P. Gupta, and 
there is no reason to depart from it when it is 
in consonance with the concept of the 
independency of the judiciary.  
 

(11) The constitutional functionary meant by 
the expression 'Governor' in Article 217(1), is 
the Governor acting on the 'aid and advice' of 
his Council of Ministers in accordance with 
Article 163(1) read with Articles 166(3) and 
167.  
 

(12) Adherence to a time bound schedule 
would prevent any undue delay and avoid 
dilatory methods in the appointment process. 
On initiation of the proposal by the Chief 
Justice of India or the Chief Justice of the 
High Court, as the case may be, failure of any 
other constitutional functionary to express its 
opinion within the specified period should be 
construed to mean the deemed agreement of 
that functionary with the recommendation, and 
the President is expected to make the 
appointment in accordance with the final 
opinion of the Chief Justice of India. In such a 
situation, after expiry of the specified time 
within which all the constitutional functionaries 
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are to give their opinion, the Chief Justice of 
India is expected to request the President to 
make the appointment without any further 
delay, the process of consultation being 
complete. 
 

(13) On initiation of the proposal by the Chief 
Justice of India or the Chief Justice of the 
High Court, as the case may be copies thereof 
should be sent simultaneously to all the other 
constitutional functionaries involved. Within 
the period of six weeks from receipt of the 
same, the other functionaries must convey 
their opinion to the Chief Justice of India. In 
case any such functionary disagrees, it should 
convey its disagreement within that period to 
the others. The others, if they change their 
earlier opinion, must, within a further period of 
six weeks, so convey it to the Chief Justice of 
India. The Chief Justice of India would then 
form his final opinion and convey it to the 
President within four weeks, for final action to 
be taken. It is appropriate that a memorandum 
of procedure be issued by the Government of 
India to this effect, after consulting the Chief 
Justice of India, and with the modifications, if 
any, suggested by the Chief Justice of India to 
effectuate the purpose.  
 

(14) The process of appointment must be 
initiated well in time to ensure its completion 
at least one month prior to the date of an 
anticipated vacancy; and the appointment 
should be duly announced soon thereafter, to 
avoid any speculation or uncertainty. This 
schedule should be followed strictly and 
invariably in the appointment of the Chief 
Justices of the High Courts and the Chief 
Justice of India, to avoid the institution being 
rendered needless for any significant period. 
In the case of appointment of the Chief Justice 
of a High Court to the Supreme Court, the 
appointment of the successor Chief Justice in 
that High court should be made ordinarily 
within one month of the vacancy. 
 

(15) Apart from the two well known 
departures, appointments to the office of Chief 
Justice of India have, by convention, been of 
the seniormost Judge of the Supreme Court 
considered fit to hold the office; and the 
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proposal is initiated in advance by the 
outgoing Chief Justice of India. The provision 
in Article 124(2) enabling consultation with 
any other Judge is to provide for such 
consultation, if there be any doubt about the 
fitness of the seniormost Judge to hold the 
office, which alone may permit and justify a 
departure from the long standing convention. 
For this reason, no other substantive 
consultative process is involved. There is no 
reason to depart from the existing convention 
and, therefore, any further norm for the 
working of Article 124(2) in the appointment of 
Chief Justice of India is unnecessary. 
 
 
 

6.3 This Hon‟ble Court in the „Third Judges Case‟ i.e., Special 

Reference No. 1 of 1998, RE [(1998) 7 SCC 739] has 

explained the seniority vis-à-vis merit issue and held that 

[Hon‟ble Mr. Justice S.P Bharucha]:- 

“25. The majority judgment in the Second 
Judges case said (at SCC p. 702, para 478) 
that "inter se, seniority amongst Judges in 
their High Court and their combined seniority 
on all India basis" should be  
 

"kept in view and given due weight while 
making appointments from amongst High 
Court Judges to the Supreme Court. 
Unless there be any strong cogent reason 
to justify a departure, that order of 
seniority must be maintained between 
them while making their appointment to 
the Supreme Court".  

 

It also said that "the legitimate expectation of 
the High Court Judges to be considered for 
appointment to the Supreme Court, according 
to their seniority" must be duly considered. 
The statement made thereafter is very 
important; it is : (SCC p/ 703, para 478) 

 

"Obviously, this factor applies only to those 
considered suitable and at least equally 
meritorious by the Chief Justice of India for 
appointment to the Supreme Court." 
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26.Merit, therefore, as we have already noted, 
is the predominant consideration for the 
purposes of appointment to the supreme 
Court. 
 

27. Where, therefore, there is outstanding 
merit the possessor thereof deserves to be 
appointed regardless of the fact that he may 
not stand high in the all India seniority list or in 
his own High Court. All that then needs to be 
recorded when recommending him for 
appointment is that he has outstanding merit. 
When the contenders for appointment to the 
Supreme Court do not possess such 
outstanding merit but have, nevertheless, the 
required merit in more or less equal degree, 
there may be reason to recommend one 
among them because, for example, the 
particular region of the country in which his 
parent High Court is situated is not 
represented on the Supreme Court bench. All 
that then needs to be recorded when making 
the recommendation for appointment is this 
factor. The "strong cogent reasons" that the 
majority judgment in the second Judges case 
speaks of are good reasons for appointing to 
the Supreme Court a particular High Court 
Judge, not for not appointing other High Court 
Judges senior to him. It is not unusual that a 
Judge who has once been passed over for 
appointment to the Supreme Court might still 
find favour on the occasion of another 
selection and there is no reason to blot his 
copybook by recording what might be 
construed to be an adverse comment about 
him. It is only when, for very strong reasons, a 
collegium finds that, whatever his seniority, 
some High Court Judge should never be 
appointed to the Supreme Court that it should 
so record. This would then be justified and 
would afford guidance on subsequent 
occasions of considering who to recommend. 
 

28. Mr. Parasaran, learned counsel for the 
intervener, the Advocates-on-Record 
Association, submitted that the words 
'legitimate expectation' were not apposite 
when the reference was to High Court Judges. 
We make it clear that no disparagement of 
High Court Judges was meant; all that was 
intended to be conveyed was that it was very 
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natural that senior High Court Judges should 
entertain hopes of elevation to the Supreme 
Court and that the Chief Justice of India and 
the Collegium should bear this in mind. 
 

 

6.4.  Therefore, the recommendation of Hon‟ble Mr. Justice K.M. 

Joseph has to be viewed in the light of the law laid down by 

this Hon‟ble Court in the Second and Third Judges Case 

supra vide which merit and not seniority shall be the 

determinative factor for elevation.  

 

6.5 It is not permissible for the Central Govt. to sit as an 

Appellate Authority over the wisdom of the  recommendations 

made by the Collegium. Since the recommendation 

discusses the seniority issue and endorses Justice KM 

Joseph in that regards, it is not open for the Central Govt to 

take a contrary view and return the recommendation. It is 

respectfully submitted that the basis for returning the 

recommendation can conceivably be if there is any new 

material, that was not considered or not available with the 

Collegium at the time of making the recommendations but on 

the same material the Central Govt cannot give its contrary 

view and return the file.  

6.6 The law laid down by this Hon‟ble Court in the Second and 

Third Judges Case supports the aforementioned submission 
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of the Petitioner herein. In the Third Judges Case, this 

Hon‟ble Court has held that: 

“23. The majority judgment in the Second 
Judges Case contemplates the non-
appointment of a person recommended on the 
ground of unsuitability. It says (at SCC p. 704, 
para 478) that such non-appointment  
 

"must be for good reasons, disclosed to 
the Chief Justice of India to enable him to 
reconsider and withdraw his 
recommendation on those considerations. 
If the Chief Justice of India does not find it 
necessary to withdraw his 
recommendation even thereafter, but the 
other Judges of the Supreme Court who 
have been consulted in the matter are of 
the view that it ought to be withdrawn, the 
non-appointment of that person for 
reasons to be recorded, may be 
permissible in the public 
interest…However, if after due 
consideration of the reasons disclosed to 
the Chief Justice of India, that 
recommendation is reiterated by the Chief 
Justice of India with the unanimous 
agreement of the Judges of the Supreme 
Court consulted in the matter, with 
reasons for not withdrawing the 
recommendation, then that appointment 
as a matter of healthy convention ought to 
be made".  

 
It may be that one or more members of the 
Collegium that made a particular 
recommendation have retired or are otherwise 
unavailable when reasons are disclosed to the 
Chief Justice of India for the non-appointment 
of that person. In such a situation the reasons 
must be placed before the remaining 
members of the original Collegium plus 
another Judge or Judges who have reached 
the required seniority and become one of the 
first four puisne Judges. It is for this 
Collegium, so re-constituted, to consider 
whether the recommendation should be 
withdrawn or reiterated. It is only if it is 
unanimously reiterated that the appointment 
must be made. Having regard to the objective 
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of securing the best available men for the 
Supreme Court, it is imperative that the 
number of Judges of the Supreme Court who 
consider the reasons for non-appointment 
should be as large as the number that had 
made the particular recommendation. 

 
 

The Chief Justice of India may, in his 
discretion, bring to the knowledge of the 
person recommended the reasons disclosed 
by the Government of India for his non-
appointment and ask for his response thereto. 
The response, if asked for and made, should 
be considered by the Collegium before it 
withdraws or reiterates the recommendation. 

 

6.7 When the Collegium has sent a file containing recommendations 

of two judges in a particular order of seniority and if the Central 

Govt has any objection, over one of the two names as in the 

instant case, then it should have sent the entire file back to 

Collegium and sought due permission from the Collegium to 

process one name and reconsider the other name. Only after the 

due approval of the Collegium was obtained, the Warrant of 

Appointment ought to have been issued for that one name.  

6.8 The present example is a direct infringement on the primacy and 

independence of the Judiciary. Under the garb of 

“reconsideration” the Central Govt effectively seeks to veto the 

decision of the Collegium and de facto prevent the names of those 

whom it considers “inconvenient” or worse still, whom it seeks to 

“punish” for daring to pass independent judgments, which may not 

be palatable to the Central Govt.  

6.9 It is respectfully submitted that the so called reasons for non-

approval of Justice KM Joseph‟s name by the Central Govt for 

elevation to this Hon‟ble Court are mere excuses, as those 
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alleged reasons were not an impediment for the Central 

Govt, in examples of other Judges, who were similarly 

elevated to this Hon‟ble Court.  

 

RE : KERALA HIGH COURT REPRESENTATION:- 

7.  The second reason given on the representation from the 

same High Court which is “comparatively a small court” is 

irrational inasmuch as the Kerala High Court, with a 

sanctioned strength of 47 judges is by no means a 

“comparatively small High Court.”  

7.1 The size of a High Court is never a criterion for appointment 

to Supreme Court. The Delhi High Court with strength almost 

identical (48) to that of Kerala HC has three Hon‟ble Judges 

in this Court.  

7.2 Furthermore with Justice Kurian Joseph from the Kerala HC 

(the sole judge from that HC in this Hon‟ble Court at present) 

is slated to retire in November of this year, Kerala HC would 

be left with no representation if Justice KM Joseph is not 

elevated by then. 

7.3 Recently, the Central Govt gave its assent for the elevation of 

two judges from the same High Court (Karnataka), which 

belies the Central Govt‟s apprehension of elevation of more 
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than one judge from the same HC. Many such examples can 

be submitted but the Petitoner herein refrains from doing so 

as he has no desire to embarrass the Hon‟ble Judges of this 

Hon‟ble Court, for the capriciousness of the Central Govt. 

Justice Joseph is one of the senior most Chief Justices of the 

High Courts in the country and these aforementioned 

reasons are wholly untenable and illegal, indicative of the 

“pick and choose” policy of the Central Govt, which it is not 

entitled to. The very fact that the Central Govt did not give 

effect to the Collegium recommendation to transfer Justice 

Joseph from Uttarakhand HC to Andhra HC is also indicative 

of the mala fide of the Central Govt towards Justice Joseph. 

RE : SC/ST JUDGE 

8. The ground of SC/ST representation is a farce in so much as 

the Supreme Court currently has 7 vacancies and the same 

will rise to 9 by July this year and further rise to 12 by the end 

of this year. Stalling the elevation of Justice K.M Joseph in no 

way prevents the Collegium  from  recommending any SC/ST 

judge, if it deems fit in its wisdom. The ground for an SC/ST 

judge cannot be used as ex post facto ground to “reject” the 

recommendation of the Collegium. 

9. The incumbent government has for the second time since 

coming to power interfered in such gross manner with the 
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independence of the judiciary in respect of appointments in 

the Supreme Court. It is a matter of public record that the 

then Chief Justice of India, Justice R.M. Lodha had written a 

strongly worded letter in June 2014 to the Central 

Government reprimanding the latter for segregating the name 

of Mr. Gopal Subramaniam, Senior Advocate, and rejecting 

his appointment without consulting the Chief Justice or the 

Collegium. Justice Lodha had strongly condemned the 

interference on part of the Central Government in judicial 

appointments and said "I take objection to the manner in 

which the executive segregated Subramanium's name 

unilaterally without my consent or knowledge. It was not 

proper. For the past 20 years, I have been fighting for the 

independence of the judiciary... at no cost it can be 

compromised. If it happens, I will not hold office for a 

second,"  [emphasis supplied] 

RE : PICK AND CHOSSE POLICY NOT PERMISSIBLE 

10. It is respectfully submitted that it is not permissible to 

segregate the name of one of the two recommendations 

while approving the other. If the Government had any 

reservations on either of the two names recommended, then 

the entire file must be sent for the reconsideration of the 

collegium. It is not permissible to segregate. It is not 

permissible to pick and choose. And such a course of action 
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is a direct attack on the independence of the judiciary and is 

in direct contravention to the law laid down by this Hon'ble 

Court in a catena of decisions of this Hon‟ble Court inasmuch 

as inter-alia, it also materially affects the seniority which is 

also one of the facet of the recommendation of the 

Collegium. 

 

10.1 When the Collegium has sent a file containing 

recommendations of two judges in a particular order of 

seniority and if the Central Govt has any objection, over one 

of the two names as in the instant case, then it should have 

sent the entire file back to Collegium and sought due 

permission from the Collegium to process one name and 

reconsider the other name. Only after the due approval of the 

Collegium was obtained, the Warrant of Appointment ought 

to have been issued for that one name.  

 

10.2 The present example is a direct infringement on the primacy 

and independence of the Judiciary. Under the garb of 

“reconsideration” the Central Govt effectively seeks to veto 

the decision of the Collegium and de facto prevent the names 

of those whom it considers “inconvenient” or worse still, 

whom it seeks to “punish” for daring to pass independent 

judgments, which may not be palatable to the Central Govt.  
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10.3 It is respectfully submitted that the so called reasons for non-

approval of Justice KM Joseph‟s name by the Central Govt 

for elevation to this Hon‟ble Court are mere excuses, as 

those alleged reasons were not an impediment for the 

Central Govt, in examples of other Judges, who were 

similarly elevated to this Hon‟ble Court.  

 

RE : UTTARAKHAND ASSEMBLY DISSOLUTION JUDGEMENT 

11. The Petitioner verily believes that the main reason for the 

non-approval by the Central Govt is that Justice Joseph, as 

the Chief Justice of the Uttarakhand High Court, set aside a 

Presidential Proclamation dismissing the State Govt, which 

judgment caused acute political embarrassment to the 

Central Govt.  

 

11.1 There are several examples in recent times that the Central 

Govt has sat over the recommendations made by the 

Collegium for appointment of Judges to the High Courts also. 

This is done under the excuse of non-finalization of the MoP 

(Memorandum of Procedure). This too is illegal and 

impermissible and that this constitutes a grave and direct 

attack on the primacy and independence of the Judiciary.  

 

11.2 The Central Govt, in all probability, is acting out of 

vindictiveness at losing the NJAC judgment and seeks to do 

indirectly what it could not achieve directly via the NJAC.  
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12. As such the Petitioner seeks appropriate writ(s), order(s) or 

direction(s) for quashing and setting aside the brazen, ill 

conceived, arbitrary, illegal and unconstitutional action of the 

Union Executive in segregating and rejecting Justice K.M. 

Joseph‟s name, while at the same time praying for a direction 

to the Union Executive to immediately act on the 

recommendation of the Collegium and issue warrants of 

appointment of Justice K.M. Joseph as a judge of this 

Hon‟ble Court and ensure that the order of seniority, as 

reflected in the recommendations are maintained. It is 

incumbent that this Hon‟ble Court urgently takes up the 

present petition and issue necessary directions to the 

Government which has acted in abject defiance of precedent, 

convention as well as the law laid down by this Hon‟ble Court 

in the Second Judges‟, Third Judges‟ as well as the NJAC 

case. 

Hence, the present Writ Petition.  
 

 

 

 

 

 

 

 

 

 

 

Bar & Bench (www.barandbench.com)



 
 

 

 

 

 

 

 

 

 

 

 

 

LIST OF DATES 
 

26.06.2014 Early during the tenure of the incumbent 

government, the recommendation of the collegum 

for appointment of the former Solicitor General of 

India, Mr. Gopal Subramanium, was segregated 

and sent back to the collegium. Mr. Subramaniam 

thereafter withdrew his candidature. However, the 

then Chief Justice of India, Justice R.M. Lodha 

berated the Central Government for unilaterally 

segregating Mr. Subramaniam‟s name. 

 

18.07.2014 
to 

 

31.07.2014 

Justice KM Joseph is appointed as a Permanent 

Judge of the Kerala High Court on 14.08.2004. 

Thereafter on 18.07.2014 the Hon‟ble President of 

India appointed him as the Chief Justice of the 

Uttarakhand High Court and he is subsequently 

sworn in on 31.07.2014 as the 9th Chief Justice of 
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the Hon‟ble Uttarakhand High Court at Nainital. 

 

 

21.04.2016 In a historic judgment dated 21.04.2016, a Division 

Bench headed by Justice KM Joseph struck down 

the infamous proclamation of President‟s Rule 

dated 27.03.201 6 in the State of Uttarakhand while 

holding that “the Court was “pained” by the Centre‟s 

actions in the matter where it felt like it was acting 

like “private party”.  

 

 

May, 2016 The Supreme Court Collegium recommended the 

transfer of Justice KM Joseph from the Uttarakhand 

High Court to the High Court of Andhra Pradesh 

and Telangana. Despite this recommendation, his 

transfer was kept in a perpetual state of limbo and 

when a RTI query was preferred as to the status of 

his transfer, the Central Public Information Officer of 

Department of Justice responded that the “matter 

was still under the consideration of the 

Government” and thereon there was no news from 

the Government as to his transfer.  

 

 

 

11.01.2018  

to 

22.01.2018 

In the meeting of 11th January, 2018, the Supreme 

Court Collegium comprising of the four senior most 

judges – Justice Chelameswar, Ranjan Gogoi, 

Madan B Lokur and Kurian Joseph and spear 
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headed by the Chief Justice of India Dipak Misra 

found it suitable to recommend the names of 

Uttarakhand High Court Chief Justice KM Joseph 

and Supreme Court Senior Advocate Indu Malhotra 

for elevation as Judges of the Apex Court. This 

recommendation was forwarded to the Union 

Government by the Chief Justice of India Dipak 

Misra on 22.01.2018 

 

31.01.2018 On 31.01.2018 it is widely reported that the Union 

Law Ministry sent back the Collegiums considered 

recommendation of elevation Justice K.M. Joseph 

to the Chief Justice of India without forwarding it to 

the President Ram Nath Kovind for issuing warrants 

of appointment. These reports also highlighted that 

there were no cogent reasons assigned for not 

clearing Supreme Court Senior Advocate Indu 

Malhotra and that Justice KM Joseph‟s appointment 

had to be rejected as otherwise it would be a 

breach of seniority. This news was later believed to 

be a hoax and the status of the appointments of the 

aforementioned names was kept in the dark. 

 

 

21.03.2018 Justice J Chelameswar in a letter dated 21.03.2018 

addressed to the Chief Justice of India Dipak Misra 

Bar & Bench (www.barandbench.com)



 
 

expressed his anxiety over Government 

interference in judicial appointments while 

categorically highlighting that the Government has 

been selective in accepting the recommendations of 

the Supreme Court Collegium thereby affecting the 

independence of the Judiciary. The letter also 

sought for a full court discussion on the judicial side 

as to the future course which has to be taken to 

thwart interference from the Government. 

 

12.04.2018 Justice Kurian Joseph in a letter dated 12.04.2018 

addressed to the Chief of Justice of India Dipak 

Misra expressed his concern “over the life and 

existence” of the Supreme Court  while iterating that 

it was for the “first time in history of this Court where 

nothing is known as to what has happened to a 

recommendation after three months” while also at 

the same time urging the Chief Justice to constitute 

a Bench of the seven-senior most judges to take up 

the matter of elevation of Justice KM Joseph and 

Mrs. Indu Malhotra on the judicial side.  

 

25.04.2018 On 25.04.2018, Justices Ranjan Gogoi and Madan 

Lokur addressed a brief letter to the Chief Justice of 

India impressing upon him to call a “full court” on 

the judicial side to discuss “institutional issues” and 
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the “future” of the Supreme Court.  

 

 

 

25.04.2018 On 25.04.2018 it came to be widely reported and 

thereafter subsequently confirmed towards the end 

of the day that the Central Government by a 

unilateral segregation of the recommended names 

had cleared the name of Supreme Court Senior 

Advocate Indu Malhotra for elevation and that she 

was to take oath on 28.04.2018 and that uncertainty 

still loomed over Justice KM Josephs elevation to 

the Apex Court.  

 

26.04.2018 In a shocking turn of events, the Central 

Government returned the recommendation for 

elevation of Justice KM Joseph while citing that it 

would “not be fair and justified to other more senior, 

suitable and deserving Chief Justices and senior 

Puisne Judges of various High Courts.”  

 

 

28.04.2018 Hence this Petition. 
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IN THE SUPREME COURT OF INDIA 
(CIVIL ORIGINAL JURISDICTION) 

WRIT PETITION (C) No.                  OF 2018 
[UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA]  

PUBLIC INTEREST LITIGATION 
 

BETWEEN: 

G.D. INAMDAR 
S/O SHRI DAWALSA INAMDAR 
R/O FLAT NO. 7, GULMOHAR PALACE 
LANE – B, NORTH MAIN ROAD 
KOREGAON PARK, PUNE 
MAHARASHTRA              …PETITIONER 

 

VERSUS 

UNION OF INDIA,   
Through its Secretary,  
Ministry of Law & Justice 
Lok Nayak Bhavan,  
Khan Market, 
New Delhi 110003 

 

 

 

         …RESPONDENT 

WRIT PETITION UNDER ARTICLE 32 OF THE CONSTITUTION 

OF INDIA INTER ALIA PRAYING FOR THE SETTING ASIDE OF 

THE ACTION OF THE RESPONDENT/UOI IN RETURNING THE 

RECOMMENDATION FOR JUSTICE KM JOSEPH’s ELEVATION 

TO THIS HON’BLE COURT WITH THE FURTHER PRAYER TO 

THE RESPONDENT TO ISSUE WARRANTS OF APPOINTMENT 

IN REGARD TO JUSTICE KM JOSEPH WITH CONSEQUENTIAL 

SENIORITY.  
 

 

TO, 
HON'BLE THE CHIEF JUSTICE  
OF INDIA AND HIS COMPANION JUSTICES 
OF THE HON’BLE SUPREME COURT OF INDIA. 
 

THE HUMBLE PETITION OF  

THE PETITIONER ABOVENAMED 

MOST RESPECTFULLY SHOWETH: 

1. The Petitioner has been constrained to file the present Writ 

Petition under Article 32 of the Constitution of India to uphold 

the institutional integrity and independence of the Indian 

Judiciary which the Union Executive is brazenly attempting to 
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trample. The Petitioner is aggrieved by the manner in which the 

Central Government has segregated and rejected the name of 

Hon‟ble Justice K.M. Joseph - recommended by the Collegium 

for appointment as a Judge of this Hon‟ble Court, while at the 

same time accepting the recommendation for elevation of Ms. 

Indu Malhotra, Senior Advocate, as a Judge of this Hon‟ble 

Court. 

 

2. That the Petitioner has no personal interest involved in the 

present matter and only seeks to uphold the institutional 

integrity and independence of the Indian Judiciary, especially 

the Supreme Court of India, which the Union 

Executive/Central Govt is brazenly attempting to trample 

upon.   

 

 

3. The Petitioner herein – G.D. Inamdar, is a Retd. District Judge 

from Solapur, Maharashtra, who after serving the Judiciary for 

15 years, took voluntary retirement in the year 2002. Post 

retirement, he is actively involved in various Social Causes, in 

furtherance of which, he has also donated his own land to 

construct a Hospital in a small Village in Karnataka, which 

today caters to about 10 villages in the Muddhebihal Taluka, 

Distt Vijayapur (Bijapur), Karnataka. The Petitioner herein has 

also been an active voice for construction of the Murarji Desai 

Residential School in Village Inachgal in Karnataka, aiming to 

provide education to the children of the nearby areas, who are 

deprived of their Fundamental Right to Education. The 

Petitioner along with undertaking various social work for the 
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poor and down trodden faction of the society, has been 

relentlessly working towards upholding the Rule of Law, for 

which he not only provides fee legal advice but also appears 

pro bono for the aggrieved parties, and makes legal services 

accessible to the marginally weaker section. 

 

3A. That the details of the Petitioner are as under: 

 

 

Name: 
 

G.D. Inamdar 
 

Postal Address: 

 

Flat No. 7, Gulmohar Palace 

Lane – B, North Main Road 

Koregaon Park, Pune 

Maharashtra 
 

E-mail: 
 

gd.inamdar@gmail.com 
 

Mobile No: 
 

9823624558 
 

Personal 

Identification 

Proof: 

 

Aadhar No. 261016745953 

 

Occupation: 
 

Retired District Judge, involved in 

Social Work 
 

Annual Income: Approximately 2.50 Lakhs 

 

PAN No: 
AABO13744G 

 

4. Respondent herein, is the Ministry of Law & Justice which has 

issued the ill conceived, arbitrary and brazenly unjustified letter 

dated 26.04.2018 rejecting the recommendation of the 

Collegium for the elevation of Justice KM as a Judge of this 

Hon‟ble Court.  

 

5. The facts leading to the filing of the present Writ Petition are as 

under: 

i. Early during the tenure of the incumbent government, the 

recommendation of the collegium for appointment of the former 
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Solicitor General of India, Mr. Gopal Subramanium, was 

segregated and sent back to the collegium, following which, Mr. 

Subramaniam, withdrew his candidature. However, the then 

Chief Justice of India, Justice R.M. Lodha berated the Central 

Government for unilaterally segregating Mr. Subramaniam‟s 

name in sheer disregard to the applicable principles. 

 

 

ii. Justice KM Joseph was appointed as a Permanent Judge of the 

Kerala High Court on 14.08.2004. Thereafter on 18.07.2014 the 

Hon‟ble President of India appointed him as the Chief Justice of 

the Uttarakhand High Court and he was subsequently sworn in 

on 31.07.2014 as the 9
th
 Chief Justice of the Hon‟ble 

Uttarakhand High Court at Nainital. 

 

iii. In a historic judgment dated 21.04.2016, a Ld. Division Bench 

headed by Justice KM Joseph struck down the infamous 

proclamation of President‟s Rule dated 27.03.2016 in the State 

of Uttarakhand while holding that “the Court was “pained” by 

the Centre‟s actions in the matter where it felt like it was acting 

like a “private party”. 

 
 

iv. The Hon‟ble Supreme Court Collegium recommended transfer 

of Justice KM Joseph from the Uttarakhand High Court to the 

High Court of Andhra Pradesh and Telangana. Despite this 

recommendation, his transfer was kept in a perpetual state of 

limbo and when a RTI query was preferred as to the status of 

his transfer, the Central Public Information Officer of 

Department of Justice responded that the “matter was still 
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under the consideration of the Government” and thereon there 

was no news from the Government as to his transfer. 

 

 

v. Hon‟ble Justice J. Chelameswar, the second senior most 

sitting judge of this Hon‟ble Court, in a dissenting note 

addressed to the Supreme Court Collegium headed by the 

then Chief Justice JS Khehar expressed his utmost 

dissatisfaction over the exclusion of Justice KM Joseph‟s 

name in the final list of names recommended by the 

Collegium.  

 

 

vi. In the meeting of 11th January, 2018, the Supreme Court 

Collegium comprising of the four senior most judges – Justice 

Chelameswar, Justice Ranjan Gogoi, Justice Madan B Lokur 

and Justice Kurian Joseph and spear headed by the Hon‟ble 

Chief Justice of India- Dipak Misra found it suitable to 

recommend the names of Uttarakhand High Court Chief 

Justice KM Joseph and Supreme Court Senior Advocate-Ms. 

Indu Malhotra for elevation as Judges of the Apex Court. This 

recommendation was forwarded to the Union Government by 

the Hon‟ble Chief Justice of India on 22.01.2018. 

 
 

vii. On 31.01.2018 it was widely reported that the Union Law 

Ministry sent back the Collegiums considered 

recommendation of elevation of Justice K.M. Joseph to the 

Chief Justice of India without forwarding it to the Hon‟ble 

President- Shri Ram Nath Kovind for issuing warrants of 

Bar & Bench (www.barandbench.com)



 
 

appointment. These reports also highlighted that there were 

no cogent reasons assigned for not clearing the name of 

Supreme Court Senior Advocate –Ms. Indu Malhotra and that 

Justice KM Joseph‟s appointment had to be rejected as 

otherwise it would be a breach of seniority. This news was 

later believed to be a hoax and the status of the 

appointments of the aforementioned names was kept in the 

dark. 

 

 

viii. Hon‟ble Justice J. Chelameswar in a letter dated 21.03.2018 

addressed to the Hon‟ble Chief Justice of India - Dipak Misra 

expressed his anxiety over Government interference in 

judicial appointments while categorically highlighting that the 

Government has been selective in accepting the 

recommendations of the Supreme Court Collegium thereby 

affecting the independence of the Judiciary. The letter also 

sought for a full court discussion on the judicial side as to the 

future course which has to be taken to thwart interference 

from the Government.  

 

ix. Hon‟ble Justice Kurian Joseph in a letter dated 12.04.2018 

addressed to the Hon‟ble Chief of Justice of India - Dipak 

Misra expressed his concern “over the life and existence” of 

the Supreme Court  while iterating that it was for the “first 

time in history of this Court where nothing is known as to 

what has happened to a recommendation after three months” 

while also at the same time urging the Hon‟ble Chief Justice 
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to constitute a Bench of the seven-senior most judges to take 

up the matter of elevation of Justice KM Joseph and Ms. Indu 

Malhotra on the judicial side.  

 

 

x. On 25.04.2018, Hon‟ble Justices Ranjan Gogoi and Madan 

B. Lokur addressed a brief letter to the Hon‟ble Chief Justice 

of India impressing upon him to call a “full court” on the 

judicial side to discuss “institutional issues” and the “future” of 

the Supreme Court.  

 

 
 

xi. On 25.04.2018 it came to be widely reported and thereafter 

subsequently confirmed towards the end of the day that the 

Central Government by a unilateral segregation of the 

recommended names had cleared the name of Ms. Indu 

Malhotra, Ld. Senior Advocate, for elevation and that she 

was to take oath on 28.04.2018 and that uncertainty still 

loomed over Justice KM Josephs elevation to the Apex 

Court.  

 

 

xii. In a shocking turn of events, the Central Government 

returned the recommendation for elevation of Justice KM 

Joseph while citing that it would “not be fair and justified to 

other more senior, suitable and deserving Chief Justices and 

senior Puisne Judges of various High Courts.”  

4. That the Petitioner has no other alternate efficacious remedy 

but to approach this Hon‟ble Court for the relief prayed for 
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herein. 

 

5. That the Petitioner has paid the requisite Court fees on this 

Petition. 

 

6. The Petitioner has not filed any other petition in this Court or 

any other High Court or in the Supreme Court of India in 

respect of the subject matter of this Petition. 

 

6. That in the circumstances mentioned hereinabove this Writ 

Petition in being preferred by the Petitioners inter alia on the 

following amongst other grounds without prejudice to each 

other. 

 

GROUNDS 
 

A. Because it is submitted that there are reports in the public 

domain that the Executive/Centre has returned the file of 

Justice KM Joseph to the collegium for reconsideration. If 

this is true, then it is not permissible to segregate the name 

of one of the two recommendations while approving the 

other.  

 

 

B. Because if the Government had any reservations on either of 

the two names recommended, then the entire file must be 

sent for the reconsideration of the collegium. It is not 

permissible to segregate or to pick and choose, which 

course of action is a direct attack on the independence of the 
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judiciary and is in direct contravention to the law laid down 

by this Hon'ble Court. 

 

 

 

C. Because the issue of seniority was extensively discussed by 

the Collegium, which is evident from the resolution, which 

states: 

 “While recommending the name of Mr. Justice 

K.M. Joseph, the Collegium has taken into 

consideration combined seniority on the all-

India basis of Chief Justices and senior puisne 

Judges of High Courts, apart from their merit 

and integrity. 

Mr. Justice K.M. Joseph was appointed as a 

Judge of the Kerala High Court on 14th 

October 2004 and was elevated as Chief 

Justice of the Uttarakhand High Court on 31st 

July 2014 and since then has been functioning 

there. He stands at Sl. No.45 in the combined 

seniority of High Court Judges on the all-India 

basis.” 
 

 

D. Because the majority judgment by this Hon‟ble Court in the 

Second Judges case, (1993) 4 SCC 441 @ Para 478,  has 

laid down the law with regard to the supremacy of the Chief 

Justice in regard to the appointment of judges to the 

Supreme Court and the High Court. 

 

E. Because in the Second Judge‟s case supra, this Hon‟ble 

Court has further emphasized on the  legitimate expectation 

of the High Court Judges to be considered for appointment 

to the Supreme Court. 
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F. Because this seen in the context of what the Collegium said 

in its resolution on January 10 with regard to the outstanding 

merit of Justice Joseph, is clear that the Collegium is aware 

of his position in the all-India seniority list, and yet 

recommended him, in view of his “outstanding merit”.  The 

Collegium said: “Justice Joseph is more deserving and 

suitable in all respects than other chief justices and senior 

judges of the high courts for being appointed as SC 

judge”. While recommending the name of Justice Joseph, 

the collegium took into consideration combined seniority on 

all-India basis of chief justices and senior judges of High 

Courts, apart from merit and integrity. 

G. Because it is not permissible for the Central Govt. to sit as 

an Appellate Authority over the wisdom of the  

recommendations made by the Collegium. Since the 

recommendation discusses the seniority issue and endorses 

Justice KM Joseph in that regards, it is not open for the 

Central Govt to take a contrary view and return the 

recommendation. It is respectfully submitted that the basis 

for returning the recommendation can conceivably be if there 

is any new material, that was not considered or not available 

with the Collegium at the time of making the 

recommendations but on the same material the Central Govt 

cannot give its contrary view and return the file. The above 
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has been affirmed and laid down by this Hon‟ble Court in the 

Third Judges case (1998) 7 SCC 739 @ Paras 23 & 24.  

H. Because in the Third Judge‟s case supra, at Paras 25-28, 

this Hon‟ble Court has further laid down that the merit and 

not seniority shall be a predominant factor for consideration 

of an appointment of a judge to the Supreme Court.  

I. Because when the Collegium has sent a file containing 

recommendations of two judges in a particular order of 

seniority and if the Central Govt has any objection, over one 

of the two names as in the instant case, then it should have 

sent the entire file back to Collegium and sought due 

permission from the Collegium to process one name and 

reconsider the other name. Only after the due approval of 

the Collegium was obtained, the Warrant of Appointment 

ought to have been issued for that one name.  

 

J. Because the present example is a direct infringement on the 

primacy and independence of the Judiciary. Under the garb 

of “reconsideration” the Central Govt effectively seeks to 

veto the decision of the Collegium and de facto prevent the 

names of those whom it considers “inconvenient” or worse 

still, whom it seeks to “punish” for daring to pass 

independent judgments, which may not be palatable to the 
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Central Govt.  

 

K. Because the so called reasons for non-approval of Justice 

KM Joseph‟s name by the Central Govt for elevation to this 

Hon‟ble Court are mere excuses, as those alleged reasons 

were not an impediment for the Central Govt, in examples of 

other Judges, who were similarly elevated to this Hon‟ble 

Court.  

 

L. Because the second reason given on the representation 

from the same High Court which is “comparatively a small 

court” is irrational inasmuch as the Kerala High Court, with a 

sanctioned strength of 47 judges is by no means a 

“comparatively small High Court.” 

 

M. Because the size of a High Court is never a criterion for 

appointment to Supreme Court. The Delhi High Court with 

strength almost identical (48) to that of Kerala HC has three 

Hon‟ble Judges in this Court.  

 

 

N. Because Hon‟ble Justice Kurian Joseph from the Kerala HC 

(the sole judge from that HC in this Hon‟ble Court at present) 

is slated to retire in November of this year, Kerala HC would 

be left with no representation if Justice KM Joseph is not 

elevated by then. 

 

 

O. Because the Central Govt gave its assent for the elevation of 
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two judges from the same High Court (Karnataka), which 

belies the Central Govt‟s apprehension of elevation of more 

than one judge from the same HC. Many such examples can 

be submitted but the Petitoner herein refrains from doing so 

as he has no desire to embarrass the Hon‟ble Judges of this 

Hon‟ble Court, for the capriciousness of the Central Govt. 

Justice Joseph is one of the senior most Chief Justices of 

the High Courts in the country and these aforementioned 

reasons are wholly untenable and illegal, indicative of the 

“pick and choose” policy of the Central Govt, which it is not 

entitled to. The very fact that the Central Govt did not give 

effect to the Collegium recommendation to transfer Justice 

Joseph from Uttarakhand HC to Andhra HC is also indicative 

of the mala fide of the Central Govt towards Justice Joseph. 

 

 

P. Because the ground of SC/ST representation is a farce in so 

much as the Supreme Court currently has 7 vacancies and 

the same will rise to 9 by July this year and further rise to 12 

by the end of this year. Stalling the elevation of Justice K.M 

Joseph in no way prevents the Collegium  from  

recommending any SC/ST judge, if it deems fit in its wisdom. 

The ground for an SC/ST judge cannot be used as ex post 

facto ground to “reject” the recommendation of the 

Collegium. 
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Q. Because the incumbent government has for the second time 

since coming to power interfered in such gross manner with 

the independence of the judiciary in respect of appointments 

in the Supreme Court. It is a matter of public record that the 

then Chief Justice of India, Justice R.M. Lodha had written a 

strongly worded letter in June 2014 to the Central 

Government reprimanding the latter for segregating the 

name of Mr. Gopal Subramaniam, Senior Advocate, and 

rejecting his appointment without consulting the Chief Justice 

or the Collegium. Justice Lodha had strongly condemned the 

interference on part of the Central Government in judicial 

appointments and said "I take objection to the manner in 

which the executive segregated Subramanium's name 

unilaterally without my consent or knowledge. It was not 

proper. For the past 20 years, I have been fighting for 

the independence of the judiciary... at no cost it can be 

compromised. If it happens, I will not hold office for a 

second,"  [emphasis supplied] 

 

 

R. Because it is not permissible to segregate the name of one 

of the two recommendations while approving the other. If the 

Government had any reservations on either of the two 

names recommended, then the entire file must be sent for 

the reconsideration of the collegium. It is not permissible to 

segregate. It is not permissible to pick and choose. And such 
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a course of action is a direct attack on the independence of 

the judiciary and is in direct contravention to the law laid 

down by this Hon'ble Court in a catena of decisions of this 

Hon‟ble Court inasmuch as inter-alia, it also materially 

affects the seniority which is also one of the facet of the 

recommendation of the Collegium. 

 

S. Because when the Collegium has sent a file containing 

recommendations of two judges in a particular order of 

seniority and if the Central Govt has any objection, over one 

of the two names as in the instant case, then it should have 

sent the entire file back to Collegium and sought due 

permission from the Collegium to process one name and 

reconsider the other name. Only after the due approval of 

the Collegium was obtained, the Warrant of Appointment 

ought to have been issued for that one name.  

 

 

T. Because the present example is a direct infringement on the 

primacy and independence of the Judiciary. Under the garb 

of “reconsideration” the Central Govt effectively seeks to 

veto the decision of the Collegium and de facto prevent the 

names of those whom it considers “inconvenient” or worse 

still, whom it seeks to “punish” for daring to pass 

independent judgments, which may not be palatable to the 

Central Govt.  
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U. Because the so called reasons for non-approval of Justice 

KM Joseph‟s name by the Central Govt for elevation to this 

Hon‟ble Court are mere excuses, as those alleged reasons 

were not an impediment for the Central Govt, in examples of 

other Judges, who were similarly elevated to this Hon‟ble 

Court.  

 

 

V. Because the Petitioner verily believes that the main reason 

for the non-approval by the Central Govt is that Justice 

Joseph, as the Chief Justice of the Uttarakhand High Court, 

set aside a Presidential Proclamation dismissing the State 

Govt, which judgment caused acute political embarrassment 

to the Central Govt.  

 

 

W. Because there are several examples in recent times that the 

Central Govt has sat over the recommendations made by the 

Collegium for appointment of Judges to the High Courts also. 

This is done under the excuse of non-finalization of the MoP 

(Memorandum of Procedure). This too is illegal and 

impermissible and that this constitutes a grave and direct 

attack on the primacy and independence of the Judiciary. 

  

 

X. Because the Central Govt, in all probability, is acting out of 

vindictiveness at losing the NJAC judgment and seeks to do 

indirectly what it could not achieve directly via the NJAC. 
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Y. Because, the actions of the Executive, not only limited to the 

manner in which the appointment of Justice K.M. Joseph has 

been stalled, but also the manner in which it has been 

indefinitely delaying judicial appointments, amount to gross 

interference with the independence and integrity of the 

Judiciary ultimately resulting in subverting the justice delivery 

system envisaged in the Constitution. This would result in 

the destruction of Indian democracy. 

 

 
PRAYER 

 

            In these facts and circumstances, it is most respectfully    

prayed that this Hon‟ble Court may be pleased to: - 

 

a) Pass appropriate writ(s), order(s) or direction(s) for quashing 

and setting aside the brazen, ill conceived, arbitrary, illegal 

and unconstitutional action of the Respondent in segregating 

and rejecting Justice K.M. Joseph‟s name; 

 

 

b) Pass appropriate writ(s), order(s) or direction(s) directing 

Respondent to immediately act on the recommendation of 

the Collegium and issue warrants of appointment of Justice 

K.M. Joseph as a judge of this Hon‟ble Court with seniority 

as per the recommendation of the Collegium; and 

 

 

c) Pass appropriate writ(s), order(s) or direction(s) directing 

Respondent that it shall not, suo-motu segregate/separate 
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any name in the list of recommendations sent for elevation, 

without due approval of the Collegium; 

 

d) Pass appropriate writ(s), order(s) or direction(s) directing 

Respondent to act expeditiously on the recommendations 

made by the Collegium, for elevation to this Hon‟ble Court 

and the High Court, in a fixed time bound manner, 

notwithstanding and till the finalisation of the MoP; 

 

 

e) Pass any other order in the interest of justice and equity. 

 

AND FOR THIS ACT OF KINDNESS THE PETITIONER SHALL 
IN DUTY BOUND EVER PRAY. 
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