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IN THE HON’BLE SUPREME COURT OF INDIA 

CIVIL ORIGINAL JURISDICTION 

WRIT PETITION (CIVIL) NO. 833/2013 

UNDER ARTICLE 32 OF CONSTITUTION 

 

IN THE MATTER OF: 

Ms. Aruna Roy & Anr.     …Petitioners 

VERSUS 

Union of India & Ors.            …Respondents 

SUBMISSIONS BY ANAND GROVER, SENIOR ADVOCATE ON 

BEHALF OF THE PETITIONERS 

I. MP Sharma and Kharak Singh are not good law 

1. In MP Sharma v. Satish Chandra, District Magistrate, AIR 

1954 SC 300 (8 judge bench), pursuant to a search warrant 

offices of a company and its Directors were searched for 

documents. The Petitioners invoked Articles 19 (1) (f) and 

20 (3). The challenge to Article 19 (1) (f) was rejected 

outright. It was in the context of Article 20(3), that this 

Court relied on the 4th and 5th Amendment of the 

American Constitution. The 4th amendment deals with 

searches and not testimonial compulsion, whereas the 5th 

amendment deals with testimonial compulsion (see para 

12). In that context, the Court first made a distinction 

between issuing a search warrant and a summons to 
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produce a document, the latter being subject to testimonial 

compulsion and the former not so.  Pertinently, no issue of 

Article 21 or privacy appears to have been raised.  In that 

context, the Court found that, “a power of search and 

seizure is in any system of jurisprudence an overriding 

power of the State for the protection of social security and 

that power is necessarily regulated by law. When the 

Constitution makers have thought fit not to subject such 

regulation to the constitutional limitations by recognition of a 

fundamental right to privacy, analogous to the Fourth 

Amendment, we have no justification to import it, into a 

totally different fundamental right, by some process of 

strained construction. Nor is it legitimate to assume that the 

constitutional protection under Article 20 (3) would be 

defeated by the statutory provisions for searches.” (see para 

17).  

2. The decision was given in the Gopalan era (A. K. Gopalan v. 

State of Madras, AIR 1950 SC 27) where the fundamental 

rights were held to be mutually exclusive. 

3. It appears that there was no issue of privacy was raised by 

the Petitioners under Article 21 and the observations on 

privacy was made purely on the reasoning of this Hon’ble 

Court. This cannot be the ratio of the case. In any event, it 
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cannot be stretched to hold that privacy is not found in the 

Indian Constitution in other articles, including Article 21.  

4. It had been made in the context of the 4th amendment of 

the US Constitution when actually the 5th amendment 

would have been applicable qua to Article 20 (3).  

5. M P Sharma has been referred to in Selvi and Others v. State 

of Karnataka (2010) 7 SCC 263. In Selvi, where the specific 

issue raised before and answered by this Court was 

whether narco analysis, polygraph and Brain Electrical 

Activation Profile (BEAP) infringed Article 20 (3) (testimonial 

compulsion) and Article 21 (privacy and cruel, inhuman 

and degrading treatment). Selvi refers to MP Sharma in 

three places. On the application of Article 20 (3) at the stage 

of investigation (para 113-114) and where the judgement of 

MP Sharma has been upheld in subsequent judgments. It is 

referred to in para 120 on the issue of who can invoke the 

protection under Article 20 (3). At para 148 on the question 

of what constitutes testimonial compulsion. These 

references are not relevant to the present issue. It is 

arguable that MP Sharma has been implicitly overruled by 

the reading privacy into the intersection of Articles 20 (3) 

and 21 (see paras 205, 224 and 225) and in the recognition 

of the interrelationship between fundamental rights (see 

para 87-89). If indeed it is a ratio of MP Sharma that privacy 
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is not part of the Constitution then it has to be specifically 

overruled on that point.   

6. Kharak Singh v. State of Uttar Pradesh AIR 1963 SC 1295 (6 

judge bench) again was in the Gopalan era. It dealt with the 

issue of personal liberty under Article 21. The issue that 

arose was whether the U. P. Police Regulations violated 

Article 21, which according to the Petitioner, included the 

fundamental right to privacy. The majority held that privacy 

is not a part of personal liberty. Being in the Gopalan era, 

the majority looked at Article 19(1)(d) and Article 21 as 

exclusive rights. However it did hold that, “We feel unable to 

hold that the term was intended to bear only this narrow 

interpretation but on the other hand consider that "'personal 

liberty" is used in the Article as a compendious term to 

include within itself all the varieties of rights which go to 

make up the "personal liberties" of man other than those deal 

with in the several clauses of Art. 19 (1).” (see para 13) 

7. While noting Wolf v. Colorado (1949) 338 U.S. 25, which 

interpreted the 4th Amendment of the U.S. Constitution 

providing protection against unreasonable searches, the 

majority in Kharak Singh held that “our Constitution does 

not in terms confer any like constitutional guarantee” (the 

guarantee of privacy) (see para 15). Thereafter it found, “As 

already pointed out, the right of privacy is not a guaranteed 
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right under our Constitution and therefore the attempt to 

ascertain the movements of an individual which is merely a 

manner in which privacy is invaded is not an infringement of 

a fundamental right guaranteed by Part III.” (see para 17) 

8. However, the minority in Kharak Singh, through Subbarao, 

J. found, “It is true our Constitution does not expressly 

declare a right to privacy as a fundamental right, but the 

said right is an essential ingredient of personal liberty. Every 

democratic country sanctifies domestic life; it is expected to 

give him rest, physical happiness, peace of mind and 

security. In the last resort, a person's house, where lie lives 

with his family, is his "castle": it is his rampart against 

encroachment on his personal liberty.” (see para 28) 

9. Thereafter, in Maneka Gandhi v. Union of India 1978 1 SCC 

248 (7 judge bench), in a case dealing with personal liberty 

under Article 21, this Hon’ble Court specifically overruled 

the majority judgment in Kharak Singh, which found that 

privacy is not a facet of personal liberty and specifically 

upheld the minority judgement to the effect that privacy is 

included in the concept of personal liberty under Article 21. 

The Court held, “There can be no doubt that in view of the 

decision of this Court in R. C. Cooper v. Union of India the 

minority view must be regarded as correct and the majority 
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view must be held to have been overruled.” (See page 279 of 

the judgment). 

10. Gobind v. State of Madhya Pradesh (1975) 2 SCC 148 (3 

judge bench) and in the post Gopalan era dealt with the 

challenge to the M. P Police Regulations. The Petitioner 

specifically raised the contention that the action pursuant 

to the regulations violated his fundamental rights under 

Article 19 (1) (d) and 21. This Hon’ble Court refers to 

Kharak Singh noting the difference between majority and 

minority in para 13 without commenting on the merits of 

majority and minority. It notes Griswald v. Connecticut (381 

U.S. 479, 510), Jane Roe v. Henry Wade (410 U.S 113) and 

also the article by Warren and Brandeis (Right to Privacy) 

and notes the dissent of Omlstead v. United States (277 U.S 

438,471).  

11. The Court further notes that “there can be no doubt that the 

makers of the constitution wanted to ensure conditions that 

are favourable to the pursuit of happiness…” (para 20). 

There can be no doubt that privacy-dignity claims deserve to 

be examined with care and to be denied only when an 

important countervailing interest is shown to be superior. If 

the Court does find that a claimed right is entitled to 

protection as a fundamental privacy right, a law infringing it 

must satisfy the compelling state interest test. Then the 
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question would be whether a state interest is of such 

paramount importance as would justify an infringement of 

the right.” (see para 22).  

12. Further, “Any right to privacy must encompass and protect 

the personal intimacies of the home, the family marriage, 

motherhood, procreation and child rearing. This catalogue 

approach to the question is obviously not as instructive as it 

does not give analytical picture of that distinctive 

characteristics of the right of privacy. Perhaps, the only 

suggestion that can be offered as unifying principle 

underlying the concept has been the assertion that a claimed 

right must be a fundamental right implicit in the concept of 

ordered liberty.” (para 24) 

13. The right to privacy in any event will necessarily have to go 

through a process of case-by-case development. Therefore, 

even assuming that the right to personal liberty, the right to 

move freely throughout the territory of India and the freedom 

of speech create an independent right of privacy as an 

emanation from them which one can characterize as a 

fundamental right, we do not think that the right is absolute. 

(para 28) 

14. It is submitted that Gobind is good law and deserves to be 

upheld by this Bench. 
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15. It needs to be noted that in Gobind which was pronounced 

before Maneka Gandhi specifically included privacy as a 

part of Article 21. 

16. After Gobind and Maneka Gandhi, the right to privacy has 

become entrenched in the Indian Constitution by various 

judgments of this Hon’ble Court, including  Malak Singh v. 

State of Punjab, (1981) 1 SC 420; R. Rajagopal v. State of 

Tamil Nadu (1994) 6 SCC 632; People’s Union of Civil 

Liberties v. Union of India (1997) 1 SCC 301;District 

Registrar and Collector, Hyderabad and Another v. Canara 

Bank and Others, 2005 1 SCC 496; Suchita Srivastava v. 

Chandigarh Administration,(2009) 9 SCC 1; Selvi & Ors. 

versus State of Karnataka (2010) 7 SCC 263; National Legal 

Services Authority v. Union of India, NALSA, (2014) 5 SCC 

438. 

17. Therefore, it is not correct to say that privacy is not a part 

of constitutional law in India. The right to privacy is 

protected under the Constitution of India by virtue of the 

minority judgment in Kharak Singh, which was declared to 

be the correct law in Maneka Gandhi and by Gobind as also 

followed by subsequent judgments of this Hon’ble Court.   

   
II. The Constitution is a living document and its 

interpretation must be in accord with the passage of 

time and developments in law 
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18. It must be noted that English common law does not 

recognize privacy as a right or an actionable claim.( See 

Wainwright v Home Office (2003) 3 All ER943 at paras 56 to 

58, 102-105, 107, 114]  

19. The interpretation of the Constitution must be done in 

light of the developing law domestically and internationally 

and India’s obligations under various International legal 

instruments.  

20. This Hon’ble Court in IR Coelho v. State of Tamil Nadu 

(2007) 2 SCC 1, held, in Para 42, that “The Constitution is a 

living document. The constitutional provisions have to be 

construed having regard to the march of time and the 

development of law.” Further, this Hon’ble Court also held 

that fundamental rights are inter-connected and that they 

form part of the basic structure of the Constitution of India. 

(See para 123) 

21. This Hon’ble Court in M. Nagaraj v. Union of India, (2006) 8 

SCC 212, contemplated an expansive interpretation of the 

Constitution, in a manner so as to anticipate and take 

account for the changing circumstances. It held, “A 

constitutional provision must be construed not in a narrow 

and constricted sense but in a wide and liberal manner so as 

to anticipate and take account of changing conditions and 

purposes so that a constitutional provision does not get 
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fossilized but remains flexible enough to meet the newly 

emerging problems and challenges”. (See para 19) 

22. Pertinently, at the time when this Hon’ble Court 

pronounced the decision in Kharak Singh the prevailing 

decision of the Supreme Court of the U.S.A. on the similar 

issue of telephone surveillance was Olmstead. In fact, the 

dissenting judgment of Brandeis J. in Olmstead was echoed 

in Roe v. Wade and Katz v. United States 389 U.S. 347 

(1967) both of which overturned Olmstead and conclusively 

held that invasion of privacy without justifiable reason in 

public interest was illegal and unconstitutional. 

23. Article 12 of Universal Declaration of Human Rights 

recognises the right to privacy.  

“Article 12: No one shall be subjected to arbitrary     

interference with his privacy, family, home or 

correspondence, nor to attacks upon his honour and 

reputation. Everyone has the right to the protection of the 

law against such interference or attacks.” 

The UDHR was passed on 19 December 1948 by the UN 

General Assembly (GA resolution 217 A). It is considered 

customary international law.   

24. The International Covenant on Civil and Political Rights 

(ICCPR) was adopted on 16th December, 1969 and came 

into effect on 23rd March, 1976. India formally ratified the 
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ICCPR on 11th December, 1977. Article 17 of the Covenant 

provides – 

“Article 17 

(1) No one shall be subjected to arbitrary or unlawful 

interference with his privacy, family, home or 

correspondence, nor to unlawful attacks on his honour and 

reputation. 

(2) Everyone has the right to the protection of the law against 

such interference or attacks.”  

25. India has ratified the ICCPR. Under the Protection of the 

Human Rights Act, the ICCPR is referred to as the human 

rights instrument. 

26. Under the ICCPR, States have an obligation to “respect”, i.e 

Government must not violate the right; “protect” i.e 

Government must protect against interference by private 

parties and “fulfil”, i.e Government must take steps to 

realise the right.  

27. General Comment 16, which elaborates the rights under 

Article 17 and specifically states that: 

“The obligations imposed by this article require the State to 

adopt legislative and other measures to give effect to the 

prohibition against such interferences and attacks as well as 

to the protection of the right.” 
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28. The report of the Office of the United Nations High 

Commissioner for Human Rights on the right to privacy in 

the digital age dated 30 June 2014 lays down the contours 

on the right to privacy under Article 17 of the ICCPR. It 

concludes that “...there is universal recognition of the 

fundamental importance, and enduring relevance, of the right 

to privacy and of the need to ensure that it is safeguarded, in 

law and in practice.” (para 13, A/HRC/27/37) 

29. By a Human Rights Council resolution 28/16 the Special 

Rapporteur on privacy mandate was established where 

States have expressed concerns about privacy 

internationally. The Special Rapporteur has issued reports 

dated 8 March 2016 as well as 25 February 2017.  

30. Articles 51 (Promotion of International Peace and Security) 

and Article 253 (Legislation for giving effect to International 

Agreements) of the Constitution of India require India to 

give effect to International treaties.  

31. In Bachan Singh v. State of Punjab (1980) 2 SCC 684, this 

Hon’ble Court considered the question of the India’s 

obligations qua the death penalty in light of the ratification 

of the ICCPR. It held that the requirements of Article 6 of 

the ICCPR were substantially the same as the guarantees or 

prohibitions contained in Articles 20 and 21 of the 

Constitution of India, and its penal laws. It held that India’s 
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penal laws, included the impugned provisions, and were 

entirely in accord with its international commitment. (See 

para 139). 

32. In Francis Coralie Mullin v. Administrator, UT of Delhi, 1981 

AIR 746, this Hon’ble Court read in the prohibition on cruel, 

inhuman and degrading treatment which is contained in 

Article 5 of UDHR and Article 7 of ICCPR into Article 21 (See 

para 8). 

33. This Hon’ble Court in Vishaka v. State of Rajasthan (1997) 6 

SCC 241, held that in the absence of domestic law, the 

International treaty is directly applicable. Further, it states 

that where domestic law comes into force in accordance 

with changed international law, the latter may be relied 

upon for interpretation of relevant portions of the 

Constitution. (See para 7) 

34. In the case of NALSA, this Hon’ble Court held that domestic 

courts are under an obligation to give due regard to the 

international conventions and norms for construing the 

domestic laws, more so, when there is no inconsistency 

between them and there is a void in domestic law. It held, 

“However, in the absence of a contrary legislation, municipal 

courts in India would respect the rules of international law.” 

(See paras 57-60) 
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35. Therefore, fundamental rights including but not limited to 

Articles 14, 19, 21 etc, have to be interpreted in line with 

Article 17 of the ICCPR, read with General Comment 16, so 

as to include the right to privacy. 

36. Therefore, by virtue of international law fundamental rights 

in the Indian Constitution must be read to include privacy. 

 

III. Privacy is contained in and must be recognized as part 

of fundamental rights under Part III of the Constitution 

37. A perusal of the Fundamental Rights Chapter of the 

Constitution makes it clear that Fundamental Rights are:- 

a) Conferred: e.g. Article 19 (1) “All citizens shall have the 

right to…” 

b) Protected: e.g. Article 21: “No person shall be deprived 

of…” 

c) Recognized: By prohibiting certain practices that are 

antithetical to them e.g. Article 17: “Untouchability is 

abolished and its practice in any form is forbidden.” 

d) Similarly, Article 23(1): “Traffic in human beings and 

beggar and other similar forms of forced labour are 

prohibited...” Though not enumerated, these Articles are 

founded on the tenets of equality and freedom of all 

persons.  

A. Meaning and import of Liberty 
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38. It is a settled position in law in His Holiness Kesaavnanda 

Bharti that the Preamble embodies the fundamentals 

underlying the structure of the Constitution. (See para 515) 

39. The Preamble to the Constitution, reads:-  

WE, THE PEOPLE OF INDIA,having solemnly resolved to 

constitute India into a SOVEREIGN SOCIALIST SECULAR 

DEMOCRATIC REPUBLIC and to secure to all its citizens: 

JUSTICE, social, economic and political; 

LIBERTY of thought, expression, belief, faith and 

worship; 

EQUALITY of status and of opportunity; 

and to promote among them all 

FRATERNITY assuring the dignity of the individual and 

the unity and integrity of the Nation; 

40. The expression “personal liberty” in Article 21, may take 

colour from the expression “liberty” in the Preamble, which 

includes freedom of thought and expression and not just 

physical movements. It therefore, includes aspects of 

privacy.  

 

B. Privacy is associated with, and is the bulwark of 

other rights   

41. Fundamental rights under Part III are inextricably linked 

to and flow from one another. This has been recognized in 

Maneka Gandhi and several judgements thereafter. 
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42. This Hon’ble Court has held in several cases that privacy 

is intrinsically associated with other fundamental rights. As 

illustration only a few of the cases are set out below :-      

Reproductive Health: 

In Suchita Srivastava, a case involving living mental 

disability and where the High Court held after setting up a 

Board to decide what to be done had ordered termination of 

pregnancy, when the Medical Board had noted that the 

woman had expressed her willingness to continue her 

pregnancy to term. In the challenge to the High Court 

judgement after noting the aforesaid facts the Court 

observed there is no doubt that a  woman’s right to make 

reproductive choices is also a dimension of personal liberty. 

The crucial consideration is that a woman’s right to privacy, 

dignity and bodily integrity should be respected.  (Para 22).  

The Court further noted that having regard to the 

provisions of the Medical Termination of Pregnancy Act 

(MTP) which had the limit of 20 weeks within which 

termination of pregnancy is allowed and in her best interest 

looked at the decision in Roe v. Wade, where the right to 

privacy is recognised during a particular time.  However, 

the decision goes on the footing of the of under Article 21 of 

the Constitution of India and that there shall be no 
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restrictions whatsoever on the woman’s right to insist on 

use of contraceptive methods (Para 22). 

C. Testimonial Compulsion & Freedom from Torture: 

43. In Selvi this Hon’ble Court held that the right against self-

incrimination under Article 20(3) should be read as 

intersecting with right to privacy under Article 21 (see para 

225) and that forcible administration of medical techniques 

to extract testimony constitutes cruel, inhuman and 

degrading treatment in the context of Article 21 (see para 

244). 

 

D. Transgender Rights: 

44. In NALSA, this Hon’ble Court held that Article 21 which 

takes within its fold right to life with human dignity, 

personal autonomy and right to privacy are fundamental 

rights guaranteed to transgender persons under Article 

19(1)(a) of the Constitution for the self-determination and 

expression of gender identity for transgender persons (Paras 

72 and 73). 

45. If privacy is stripped off, other fundamental rights become 

vulnerable. For example, pursuant to the NALSA which 

affirmed the right to self-determination to one’s gender. 

Many transgender persons (who changed their gender from 

male to female or vice versa) need such private information 
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to be protected so that their dignity, personal autonomy and 

equality is not impaired in any manner. 

46. Seen in this light, privacy becomes the bulwark of other 

fundamental rights especially those that are strung by the 

“golden thread of the Indian Constitution” Articles 14 

(equality), Article 19 (freedom) and 21 (right to life and 

liberty).   

47. It is evident from the above that privacy arises in different 

contexts and cases and it will necessarily be developed, as 

Gobind points out, on a case to case basis.  

48. It is also clear from the above that privacy has dimensions 

which are very wide and impacts vulnerable groups 

disproportionately for whom protection of privacy is real 

and urgent. 

E. No dignity without privacy  

49. The underlying basis and aim of all Fundamental Rights, 

is to cherish and secure the dignity of all human beings. 

50. These fundamental values that underlie Part III of the 

Constitution need not be expressly stated as Fundamental 

Rights. 

51. They are evident from the Preamble to the Constitution of 

India, as well as the Preambles to the other international 

human rights instruments like UDHR, ICCPR and ICESR, 
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which recognize that rights are derived from the inherent 

dignity of the human person and are inalienable. 

52. Privacy-dignity claims have been dealt together by jurists. 

[See Gobind, para 22; Suchita Srivastava, para 22; NALSA, 

para 73, National Coalition for Gays and Lesbian Equality v. 

The Minister of Justice, South Africa, CCT 11/98, para 30].] 

53. It is necessary to appreciate human dignity is materially 

different from dignity accorded to animals by this Hon’ble 

Court in Animal Welfare Board of India v Nagaraja (2014) 7 

SCC 547. While privacy is associated with human dignity 

that may not be the case with animals. 

54. Privacy must be read in the Fundamental Rights Chapter 

to  protect the dignity of human beings. Failure to protect 

privacy impairs human dignity and would therefore 

constitute a violation of the Fundamental Rights.  

55. Since dignity is all pervasive and underlying all 

Fundamental Rights it may not be possible to specifically 

restrict it only in any one or more Fundamental Rights. 

Likewise for privacy which is associated with dignity.  

56. Therefore the Fundamental Rights Chapter in the Indian 

Constitution must be interpreted by this Hon’ble Court  in a 

manner that enhances the dignity and worth of the human 

person. Francis Coralie at para 6; See also Maneka Gandhi 

at para 4).  
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57. In Francis Coralie (see Para 6) as well as in Maneka 

Gandhi  (see Para 5), this Hon’ble Court held that in 

interpreting Article 21 of the Constitution of India, the 

attempt of the Courts should always be to “expand the 

reach and ambit of the fundamental right rather than to 

attenuate it’ s meaning and content.” In view of the fact 

that  privacy has already been recognised under at least in 

Article 21, this Hon’ble Court ought not to turn the clock 

back and excise it from the right to life.   
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