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 SYNOPSIS

The present Writ Petatlon is bemg filed by the e3etzt|oner under

~ Article 32 of the Constitunon of India cha!lengmg the vires of The

'Cmematograph Act, 1952 and The Canemgtggraph Rules, 1983,

The Petitioner., has faced. several hurdles in obtainin"g certification

for hIS ﬂlms such as. Aa/(r/et Daayara and Tﬁaang/Quest

Itis submttted that in the present Petition the Petitloner raises.

substantsal »qu_es_tlor_as of law of public lmportance which would

require this. Hon’ble Court to interpret the provisions of the 1952,

Act and the 1983 'Rules herei’nunder.

However, in K.A. Abbas v Union of India & Anr 1970 SCC 780 the

| constggutionel va!i‘dity of the provisions of Pa'rt;z‘-};I'I of the Act,

together with the_Cinelntatograph' (Censorship) Rules, 1958 was
challenged only.on the‘gro,uhd_‘t,hat they violated the prOvisions of
Article 19(1)(a) of the Constitution. | | -

It is further .submitted that the Peti'tio-ner: isfchallengi‘ng the
constitutionality of Part II of the Act an'd-, certain provisions of the

Rules on the ground that they violate the pr0vis'ions'. of Article 14

o th'e‘?COI It is submitted that this Hon’blevCourtf?did'not-cehsider |
the constltutlonal validity of the sald Part in I!ght of Article 14
whlfe decrdmg the questlons Wthh arose before it in (1970) 2 SCC

- 780.
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‘The Petitioner through 'the present Petition is challenging the

certification of films by the Board constituted under the Act, as the

same lacks provisions for essential qualification of the Members

f con_s‘tituting\, the Board.
It is sybmitted ’afote'said Act does not specify any qualifications

for the members of.the Board and or the Examining Co'mm‘i'ttee, or

a Revising Commtttee or even the Film Certlflcation Appellate'»

| Tr;bunal (FACT ), hence the subjectlve, erratic mterpretatlon of

overbroad, nm;pr‘eclse_v Guidelines in the hands of unquahﬁed
members is almoét‘guaranteed which in itself is.very unfair and
unreasonable restri:c_tion‘on, the filmmaker's freedom ‘of speech. -
The;;gsence of the prescribed qualification for th.é;;:-'members to be
appOihted oo board ,makes the decision making. | | |

In the light of major developme.‘nts in the society, which did not
manifest themselves | and were ‘consequently not ‘taken into
acco_uht, fwhen the .judgm'ent in Abbas (Sdpra) was"deIIVeted.
Sihce Abbas, there have been introduction of riew ideas, n‘ew"

technolog:es and developments in different f elds of life.

This Hon’ble Court also d|d not have occasuon to address the issue
of rlght of a viewer to access a documentary in the form as lts‘ :
creator had mtended “The Act when enacted in 1952 and when-f:'l’_.;

| mterpreted in Abbas in 1970 could not have conce,lved of the

present day scenario wherein modern technOIogy’ makes




dissemination of information available in real tirﬁe through a
variety of media, many of which are ei‘ther} nof regulated or if
reg‘ulated, not subjected to pre-censorship. Law, if it has to
satisfy human needs and to meet the problems of life, must adapt
itself to cope with new situations. The aforesaid right can only be
curtailed in accordance with Artic!ev 19(2) viz. by a law imposing
reasonable restrictions in the interest of the sovereignty and
integrity of India, the security of the State, fr‘iendly relations with
foreign States, public order, C.iecency or morality, or in relation to
contempt of court, defamatio'n or incitemént Qf offence. Therefore,
it is néw »ne.céssaryltofake into consideration Whgther the -
provisions relating to pre-censorship are constitutional in the
contemporary times. Therefore the present Writ Petition.

LIST OF DATES

21% March, 1952 The Cinematograph Act, 1952 was
| brought into force to  make
provision for the certification of
cinematograph films for exhibition
and for reguiating exhibitions by
means of cine;rnatographs.
‘The Petitioner is challenging the
provisions of the Cinematograph

Act, 1952 and the Cinematograph




11" Qctober, 1958

24" September, 1970

E
(Ceftifica_tion) Rules, 1983 which in
turn imposes pre-éensorship on the
freedom of speech and expression
of the aftist;:s as well as the

audience. The  Petitioner is

particularly —aggrieved by the

‘ provisiohs of Sections 2, 3(1),

4(1)(ii)), 5(1) & (2) and 5-A(1) and
5-B of the aforementioned Act.

The Peptioner is aggrieved by the
aforementioned provision§ granting
the power of ordering | cuts,
deletions, alterations in a film along
with the abuse of power while
vexer‘cising the powers given by the
said Act and Rules while certifying
and/or denying certification to any
applicant film.

The Cinematograph (Censorship)

Rules, 1958 was notified.

KA. Abbas v. Union of India And

- Anr (1970)2 SCC 780 (“Abbas’)

wherein this Hon'ble Court upheld -




1978

14" November, 1979

o™ May, 1983

F
the constitutional validity of the

provisions impugned in the present

Petition. The said judgment did not

_notice an earlier six Judge Bench
Ruling in Brij Bhushan & Anr. v

‘State of Delhi (1950 SCR 605)

where it was held that any kind of

“prior  scrutiny  of expression is

unconstitutional under the
Constitution of India.

The Press Council Act ~1978, was
enacted for the purﬁos.e of
préservfng the freedom of the Press
and of marinating and improving
the standards of newspapers and
news égencies in India.

The Pfess Cpuncil of India vide »
powers conferred upon it undef the
Press ;Councii of India Act, 1978
made fegulations referred to as The
Press CoUncil(Proceddre for Inquiry)
(Amendmeht) Regulations, 2006.

The Respondent No.1 has made
l |

|




6™ December 1991

29" September, 1994

25" March, 1995

2003

G
The Cinematdgraph (Certification)

Rules, 1983 which replaced the

1958 Rules.

'Guidelines issued by the

Respondent No. 1 vicie 5.0.836(E)
published in the Gazette of India,
Extra., Pt.II, Sec. 3(ii).

The 'Relspondent No.1 made Rules
under powers conferred by sub-
section (1) of section 22 of the
Cable Television Cabie‘vTeléyision
Networks Rules, 1994

The Cable Television Networks
(Regulation) Act, 1995 was enacted
by the Parliament to regulate the

operation of cable television

networks in the country and for
' matters connected therewith or

.incidental thereto.

The Petitioner, as well as the

audience at large, have been

" deprived of the opportunity of

viewing hundreds of cinematograph




29" May, 2008

23" February, 2015

H

films in their original form. Some

such films are Kissa Kursi Ka

(1977), Howayein (2003), the
documentary No Fire Zone: The -

Killing Fields of Sri Lanka amongst

many others. The aforesaid films

and numerous bthers have not
been allowed to 'be released for
public consumption. Numerous films
could not be seen in its original
form as an artistic expre;sgion of the
director on  account of the
alterations which are routinely
demanded by the Board which
amounts to an abuse of power by
the Boérd.

A programme Code was prescribed
undve.r the Cable Television Network
Rules, 1994. |

The 138" and 139" board meeting
of the' central board of fiim

certiﬁc'a_,tion was held at hotel sun-

n-sand, Mumbai.




26% April, 2016

2017

I

'The‘ Committee Chaired by Shri

Shyam Benegal submitted a report
recommending broad guidelines/
procedure for certification of films
by the{ Central Board of Fim
Certification.

It is submitted that since the
decision rendered by this Hon'ble
Court in K.A. Abbas v Union of
India And Anr (19‘70)2 SCC 780 the
power of certification as! a means of
pre-censorship‘ has been subjected
to large scale abuse owing fto

ambiguity and lack of clear

+ guidelines of how the power is to

be exercised.

The television industry has grown

and with the greater access to

- internet, it cannot be said that

'

cinematographic films are the most
influential.  Any  discrimination
between the regulation of TV,

Internet and cinematogréphic films




6™ February, 2017

J

must have a sound basis and there

wasn't any constitutional challenge -

in  Abbas on basis of an

infringement of Article 14. Taking
into consideration the development
in the jurisprudence relating to pre-
censorship and given tne nation-
wide implication of the important
issue of law affecting the rights of
fiim-makers/produeers as well as
consumers/viewers of feature films

and documentaries, it is submitted

~ that this Hon’ble Court is the

appropriate authority which alone

can adjudicate the issues raised in

the present Petition and redress the

grievances of the Petitioner.
The High Court of Judicature at

Bombay at Bench Aurangabad in a

recent case for the certification of

film titled Jolly LLb the High Court
went on to direct certain cuts which

were not considered necessary by




the Board.
06.03.2017 Hence the present Writ Petition.
¢ o l




IN THE SUPREME COURT OF INDIA
ORDINARY CIVIL JURISDICTION

WRIT PETITION (CIVIL) NO. _____ OF 2017
(Under Article 32 of the Constitution of India)

IN THE MATTER OF:

Mr. Amol Palekar o .T.Pétitioner
Adult; 72 yrs |

Occupation: FILM MAKER

Currently residing at: PRABHAT ROAD,

PUNE 411004

Versus

1. Union of India ... Respondent No. 1
Tthugh Secretary, |
VMinistlry of Information and Broadcasting
Having its office at Shastri Bhawan, |
New Delhi = 110001.

2. The Central Board of Film Certif[cation ... Respondent No. 2

A Board established under the provisions of -
I ~ the Cinematograph Act, 1952.

'Through Chairperson,
Having its office at Bharat Bhavan,
91-E, Walkeshwar Road,
Mumbai 400 006.

TO
HON'BLE THE CHIEF JUSTICE OF INDIA

AND HIS HON'BLE COMPANION JUSTICES
OF THE SUPREME COURT OF INDIA




THE HUMBLE PETITION OF
THE PETITIONER ABOVENMAED

A_WRIT PETITION UNDER ARTICLE 32 = OF THE
CONSTITUTION OF INDIA PRAYING INTER ALIA, FOR A
WRIT, ORDER, DIRECTION OR DECLARATION IN THE

W

NATURE _OF MANDAMUS DECLARING SECTIONS 2, 3(1),
4(1)(iii), 5(1) & (2), 5A(1), GUIDELINES 1 & 2 dated
December 6™, 1991 ISSUED UNDER SECTION 55(2),
5D(5) OF THE CINEMATOGRAPH ACT 1952, AND RULE 3,
7(3), 22(2) & (8), 24(2), 32, 33(2) and 43(6)_ OF_THE
CINEMATOGRAPH (CERTIFICATION) RULES, 1983 AS
ULTRA VIRES THE CONSTITUTION OF INDIA.

MOST RESPECTFULLY SHEWETH:

1. The Petitioner above named is constrained to invoke the writ
jurisdiction of tﬁis Hon'ble Court under Article 32 of the
Constitutioh of India in order to safeguard and protect his
fundaﬁental rights under Articles 14, 19 and 21 of the
Constiéution of India. The Petitioner is challenging the
provisions of the Cinematograph Act, 1952 (hereinafter
referred to as ‘fAct’?and ‘th'e 'Cinematogrvaph (Certification)
Rules, 1983 (hereinafter referred to as "1983 Rules”) Which
in turn imposes pre-censorship on the freedom of speech
and expression of the artistes as welbl as the audilence. The
Petitioner is particularly aggrievéd by the provisions of

Sections 2, 3(1), 4(1)(ii), 5(1) & (2) and 5-A(1) and 5-B of




3

the 'aforementioned“ACt. The Petitioner is aggrieved by the

| aforementioned prOvisions granting the power of ordering

cuts, deletions,‘aiteration's in a film along with the abuse of

> poWer‘_while exercisi‘ng the powers giveh- by the said Act and
| Rules while -certifying and/or denying certification to any

| applican;t',.ﬁlm'.ﬂ )

It is meslt:..resaectfully submi_tted that the present Petition
raises substantlal questions of law of public importance,
whichv requ:re _interpretatien of provisiens of the Act and the
1983 Rule»sﬁllt is 'submitted that this Hon'ble Court in

Secretary, Mlmstry of Information & Broadcastmg v

- f"5‘?‘?Crlcla=.'t Assac:atlon of Bengal Case (1995) 2 SCC 161

| held that the citizens have a right to know and the Tight to

receive mformatlon under Artlcle 19(1)(a) and Article 21 of

| -the‘CODStltUtIQI’l' of India as upheld by. _It is thls nght to
know and right to receive information under Articl-es‘19 and_ o
| 2 21 of the Constitution that the Petltloner seeks to enforce by ‘
way of the present ert Petltlon However owmg to the : “ |
..":-'i‘foperation and apphcatlon of the 1mpugned provnsnons, the
‘:.‘Petltloner as well as the aud:ence at large have been.f..,‘
| depnved of the opportunity of vnewmg hundreds of'vv‘v f
| cmematograph fi Ims- in the:r original form. -Some such fi ims ”

are  Kissa Kursi' Ka (1977), Hawayein (2003), the




fee“

4

documentary No F/re Zone : The Killing Fields of 5r/ /.anka

'd_amongst many others “The aforesard films and numerous

others have not been allowed to be released for public

- consumption.

. ‘It is subrnitted that a Five-Judges Bench of this Honourab!e

Court in- the matter of K.A. Abbas v. Uman of India,
(1970)2 SCC 780 (herernafter referred to as “Abbas") has
already con3|dered the constltutronal validity of certain

provrsrons whrch are :mpugned herein. The Decrsron in KA.

Abbas has not notrced an earlier. six Judge Bench Ruling in
Brij Bhushan & Anr. v State of Delhi (1950 SCR 605) ~

“?"’%where it was held that any kmd of - pnor scrutrny of

expressron is unconstatutlona! under the Constrtutlon of
Indra The circumstances under which KA Abbas was

decided were unlike ‘the circumstances of today. The

Cinematograph Act came into force in 1952. The Abbas =
 decision was rendered in 1‘970 At‘this ti'me,' telev'rsionvn/'ae E
: 'hardly present in India. UNESCO had funded the mtroductron . |
A:w*‘l"of television in India in 1959 and up to 1972 there used to LR
be one show of one hour arred twice weekly only in Delhr R
,Doordarshan was launched before the Asran Ga_mes rn. 1982.‘ o
| ?rivate teteyieion ‘_broadca'sters like Zee and Sta:r' etart_ed

) emerging only in the 90s. At the time the Abbas decision
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was rendered, television was not aninfluential. medium of :

_ mass communication at all. Only cinematographic films in

theaters could be considered influential media of mass

" communication. Now that the televisigﬁ;industry has grown

' ‘and with_’éhe‘gre,ater‘. access to internet, it cannot be said

thét cine'_matdgfraphic films are the most influential. Any
discrimih'atieh ’between the regulation of TV, Internet and

cmematographlc films must have a sound basis and there

wasn’t any COnstltutional challenge in Abbas on bas:s of an

:nfrmgement of Article 14. Takmg :nto conSIderatlon the

‘developme‘nt‘in the jutisprudence relating to pre-censorship
and giyen -'the’. hation-wide -implication of,_thlé:-f;,inepqrtant issue
- of law 'afkfect»i_ng the rights of ﬁ'Im-makers/producers‘as'wel!
' a’s. consumers/viewers‘ ef ffe-at,ure ﬁlms and documentaries, it

| is submitted fth‘at' this Hon'ble COurt is ‘the appropriate

authority which alone can adjudicéte the issues raised in the

~present Petition and redress the grievances of the Petitioner;

PARTIES

4The Petitioner is a itizen of India andanaCC'a"“ed acor,
"vﬁ-lm~maker'. The Petitioner has received several hetiohal and‘_ ,

| inte‘matio_hal awards in the iﬁelds of perfdrrhing-_a‘s TWeII,‘as‘} ".

visual arts in his vcreative; journey of last fi,vel‘decadles. While

| ‘Obt'ainin,g the certification for his films like Aakriet, Daayara‘




e b
et

6
| and Tnaang/Quest, the Petitioner had to chal!enge the
" decisions - of the Certification" Board and had to strdggle

against its.un'reasonable restrictions. Great emphasisu,‘has
_"‘beenli_ placed by the Petitioner on- the violation of ‘his
~funda‘m‘entalv. rights therefore, p‘rejudite need not be proved
_ln cases. where breach of fundamentai right is claimed. It is
a settled p05|t|on of law that if the provisions of a law which
have been 1mpugned in the petition, are const:tutlonal then
the person affected need not show any further pre]udlce |

5 The Respondent No. 1 is the Union of India through the

Mmsstry of Informatlon and Broadcasting. The Respondent

| No 2is the Central Board of Film Cerl:lfrcatlon [heremafter

| areferred_ to as the “Board”] which is a content ce_rtifymg
statutory body constituted-under Section 3 of the 1952 Act
for the purpose: of certifying films for public exhibition. The

| ReSpondentvNo. 2 functions under the Respondent No. 1.

- Al the aforementioned Respondents are ‘State’ within'the, .
'. meanmg accorded to the term by Artlcle 12 of the |
‘:‘_:v_;;‘_Constztutlon Therefore aﬂ the aforesald Respondents are .-

 subject.to the extraordinary writ ]urtsdlctron of thIS Honble -

Court under Article 32 of the Constltutlon.




61

'FACTS

6.The Respondent No. 2 functiens and discharges duties in

accordance with the provisions of the aforesaid Act, the

1983 Rules, and.the Guidelines issued under Section 5B of
' 'the aforesald Act ‘The relevant facts and legal prov15|ons |

‘which have Ied to the institution of the present Petstlon are -

'as follows
| | The Cmematogragh Act 1952
On 21.3’. 1952, th.e-Cinematograph Act 1952 (Act 37 of 1952

was enavctéd,and‘ brought into force. The preamble of the

1952 Act déecribe's it as JA/n Act to make provision for the

ertification of cinematograph films  for exhibition and for

6.2

6.3

regu/at/ng exhibitions by means of C/nematograph T
ectlgn 2(c) of the aforesald Act deﬁnes “cmematograph” to

mclude any apparatus. for the representataon of movsng

pictures or series of pictures Further, S ectaon 2 (dd) def nes '

h “film”'to mean cinematograph film’ The aforesald ‘Act does
- not provnde for a distinct defi mtaon for ‘documentarles

v‘;:’:"It is submltted that Part II of the aforesald Act is entltled

| ‘Certiflcatlon of Films for Pubhcatlon Sectlon 3 of the".‘_”-

'aforesazd Act provides for establ:shment of the Respondent'-_"j_; .

No 2 Board However it does not prescrlbe any

-qualifications that a person must obtain to be appomted asa -




8
member or.Chaim*ian ‘of the aforesaid Board. Section 3(‘ 1)

| reads as under'

(1) For the purpose of sanctioning fllms for public

exhibition, the Central Government may, by notifi cation .

" -in'the Official Gazette, constitute a- Board to be called the

Board of Film Certification which shall consist of a

" Chairman and not less than twelve and not more than

- twenty-five “other members appointed by the Central
Government

Itis most pertment to note that even the Rules made
under- the Act do not provide for any qualifications to
become a member or Chalrman of the Board.

6.4 Sectnon 4 of the aforesaid Act provudes for examination of

films which re_adsv as under:

. %4, Exam:natton of F:Ims- (1) Any person desmng

© to exhibit any film shall in the. prescribed
manner make an application to the Board for a
certificate in respect thereof, and the Board
may, after examining or having the film
examined in the prescribed manner, -

0) Sanction the film for unrestncted publ:c .
exhibition: | |
[Provided that, having }regar’d- to any
material in the film, if the Board is of the
opinion that it is necessary to caution that

' the question as to whether any child below
the age of twelve years may be: allowed to
see such a film should be con5|dered by the
parents or guardian-of such child, the Board

~ may sanction the film for unrestriCted public -
exhibition with an endorsement to that_-

. effect; or] |

(i) Sanction the film for public exhlb|tton

restricted to adults, or




(u-a) Sanction the fl!m for public exhibition
restricted to members of any profession or
".any class of persons, having regard to the
~ nature, content and theme of the film; or
(iii) Direct the applicant to carry out such
-excisions or modifications in the film
~as it things necessary before
- sanctioning the film for public
- ~exhibition under any of the foregoing
clauses, or
(iv) Refuse to sanction the film for publlc. |
, ;-_'.:.exhlbltlon

(2) No-action under the proviso to clause (i),
~ clause (i), clause (ii-a), clause (iii) or
- clause (iv) of sub-section (1) shall be
taken by the Board except after giving an
~opportunity to the applicant  for

- representing his views in the matter.”

[EmphaS|s Supplled] -

CItisto be noted that the afore stated Section 4(1)(iii).

as it reads today was substltuted by Act 49 of 1981

S.4 (w. ef 1- 6 1983) The original Act No. XXXVII of

1952 titled The Cinematograph Act, 1952 dtd not have

| ~ this provision of empowering the :‘Board 'td direct
j_/ctuts/a.lte}ratio‘r_ls. The -Petitjbnef Submits “that sub- -
" clause (i) of Section 4(1) shall be quashed as;if"
o amounts fo unreasonable "resftrict‘ion' on the’freedom :
of e,xpréssion of the film-makers and for othef‘rv o

reasons specified hereinbelow.




6.5

6.6

qualifications, or  definitive criteria  for its members

10

S_ectiorj ;5(,1,) of the afdresa.id Act provides for establishment

“of Advisory Panels at regional centers for enabling the

Respondent No. 2 to efficiently discharge its functions under
the - aforesaid Act, however it does not specify any
éppointment"‘,other than ‘qualified in the opinion of the

CentralijfQiler_‘nment to judge the effect of films on the

‘public’.'j'*Similarly Section. ‘5-(2) which provides for

appointr;ri'e?rjt of regional' officers, does not specify any
qualiﬁcatiori’s or definitive criteria  for its - members’

appointment.

:.;;;;Section 5-A provades for certifi cat:on of fslms as is

' reproduced hereunder -

“BA. Certlﬁcatlon of _ﬁlms - (1) If, after examining a
film or having the film examined in the prescribed
manner, the Board considers that — (a) the film is
- suitable for unrestricted public exhibition, or, as the
case may be, for unrestricted public exhibition with an

endorsement of the nature mentioned in the provision =

to clause (i) of sub-section (1) of section 4, it shall

grant to the person applying for a certificate in respect . -

of the film a “U” certificate or, as the case may be, a
“UA" certificate; or (b) the film is not surtable for
unrestricted public exhibition, but is surtable for-public .

exhibition restricted to adults or, as the case may be, = S
is suitable for public exhibition restricted to memberS' -
of any profession or any class of persons, it shall grant -

to the person applying for a certificate in respect -of B
the film a “A” certificate or, as the case may be , an

" “g” certificate,
And cause the fi lm to be so marked in the prescribed
manner.
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Thus the four céteg’orieSf under which thé films can be

certified as provided by the Section 5A(1) are U; UA, A, and
S The Petitioner SmeItS that the present categorles are

madequate to inform the audience “about the viewing

~material and that more categories need to be extended to
‘in'clude »divefse content possibly involving nudity, ‘graphic

violence, _‘ét¢.;_ionce the categories are extended, the film-

makers will ”have clarity as to which category' should they

epply‘fQﬁ"gi_hd thereby unwanted conteht will not find its way

into films Cértiﬁed for U rating.

Section 5- B provrdes for prmc1ples for guidance in certifymg

” :'g;fllms The relevant part of Section 5B is rep roduced

hereunder for the sake of brewty and convenience -

“5B. Prin‘CipIe's for guidance in certifying films-

(1) Afilm shall not be certified for public: exhlbition |

if, in the opinion of the authority competent to
grant certificate, the film .or any part of it is

~ against the interests of the sovereignty and
integrity of India, the security of the State, -
friendly relations with foreign States, public
order, decency, or morality, of involves
defamation or contempt of Court or is likely to
incite the commission of any offence. |

”(2) Subject to the provisions contained .in- sub-

| section (1), the Central Government may issue
- sych directions as it may think fi t setting out the
principles  which shall guide the authority -
competent to grant certificates under this Act.”
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Itis clear that Sul

i
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b-clause (1) of ection 5-B' which erovides |

for gu:dance for certlfymg films, is reiteration of clause (2) of

'Artlcle 19 of the Const:tutzon ub—clguse (2) of Sect:on 5

| enables the Central Govemment to state the prlnc1ples to

| gu:de the _censormg. authority, by issuing directions.

An Appel_'l'ajterTribunal is- constituted under Sectjon‘S-D(l).

The a‘foreSai;d"- Tribunal consisting of a Chairman and not

more than four other members to be appointed by the

| Central Govemment l$ to be sntuated in Delhi as provided in

the'Sub-clause (3) and (2). Suvb-clause (4) thereof provides

that a person‘ shall not be qualified for appointment as the

"'-:f‘f?fhairman‘of the Tribunal unless he is retiredl‘%JUdge: of a High

Court, or:is a'person who is‘ qualified tobea Judge of a High

" Cou_rt.- Th[us, in so far as the chairman -of the Tribunal ,is‘

concerned clear qualifications have been‘ pr‘es'cribed,

However, in so far as the remaining members of the.

. Tnbunal are concerned, the sub~clause (__)_provndes that'

- "the Central Government may appo:nt such persons who, m .
fﬁ"l"lts opmlon, are qualified to judge the effect of f‘ Ims- on the '
‘public, to be members of the VTribvunal." It ls.pertment to'
note that‘other than this vaguely wotded QUallﬁCation the
| aforesald Act does not specafy any qual:ﬁcatlons of members -

either of the Appellate Tribunal or of the Board as
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constitutfed ,respecﬁvely under Section 5D(5) or Section: 3
 thereof. |

This is the general scheme of the Act which is re!evan_tz,}for

 the present discussion.

| ; | the aforesaid Act

 7.The Respondent No. 1 vide its G.S.R. 945, dated 7th October
| 1958‘."7‘35}, made ,,the Cinematograph (Censorshtp), Rules,

1958 |
7.1. The sald 1958 Rules spec:fy no gu:delmes whlle provadmg
certsflcatson for the applicant film, and are also silent on
the el‘lglb_l_h‘ty cnterta or -qualifications to be appomted as

" members of the Boérd of the T?ibenal.. e

7.2. The said Ru‘les distinguish'e‘d' a"documentary‘/"» from 'a
‘feature"film’ which is ap’par‘eht frem the two Rules |e
Rule 22(4) which treated newsresl and documentary etc
s‘ep'arate!yA from a:feat_ure film, and Rule’ 23(2)wh:ch ',
stipfuiated.a separate exémi-nih'g com’mii?éﬁe‘e;for_.cejrﬁfyihg ]

- 'documentanes, an educational film etc.

~ 7.3. Rule 23(3)(c) prowdes for demand:ng alteratlons ina ﬁlm

: .however the wordmg of the same is moderate than the |

_' |mpugned_ provisions.




8. On 9. 5 1983 the Respondent No. 1 vide its G. S.R. 381(E),
: dated May 9 1983 has ‘made the Cmematograph
(Certifcatlon) Rules, 1983 Wthh replaced the said 1958
| Rules | |
8.1. Rule 3 of the said 1983 Rules does not specify any
q,uellﬁcatton of the members of the Board to be formed
thereunder o
8.2. gg[elof the said 1983 Rules specifies the formation
~°%;ﬁ anadvusory panel without specified any definitive
criteri_ékfor-its members’ appointments. Sub-ciaus_e_(g)
of the 'said 'I,Rule‘ states that “the Central Government
may, after consultation with the Board, éppoint any
berson whem' it thinks fit to be a member of an
| "adwsqry panel " | - |
| 8.3.. ule 22(2) of the said 1983 Rules prov:des for

| formatnon of an Exammmg Comm:ttee to examme the |

| apphcant’s-ﬁlm. However, no quahflcatlons ,of.members‘ o

of the sald Commxttee are specn‘:ed

8 4, Rule 24 of the said 1983 Rules prowies for format:on N

of a Revising Committee to re-examine the appl:cant s

film whach was “earlier examlned by the Exammmg”.“_f

| Commlttee Agam no quallf ications of members of the =

said Commlttee are spec1ﬂed in its sub—clause (2).
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8.5. It is to be noted that no principles of gurdance while

re-exammlng the film are specaﬁed for the Revrsrng

Committee in Rule 24 and also in Rule 32 while re-

- ‘_;exammrng the certified fl!ms

8 6 Rule 29 of the said 1983 Rules reiterates the period of

valrdrty of a certificate given for a film to be 10 years
from the date on which the same is granted as is

| speqfled in Section 54Ag3) of the afore stated Act. The

‘application for renewal of the certificate after its

vexhiri_at'ion is supposed to be treated “as 'ifeit'were an
orig‘inal:applicat'ron.” It is pertinent to note that the
.ﬂexibi'lity and adaptability to the changrng times in
every .d_ecald'e was ,expressed'through and provided for
in this provision‘ beca-use of which the validity was not
kept in -'perpe"tuity., Thus in case a film was"‘:given an |

“A” certificate on the first occasion, the possibility for

- the applicant to apply for 'and to' receive alre“U'»’.’ |

certificate after 10 years commensurate wrth the
'changmg social realrty, was assured by the afore "

stated Act.

8.7 No quahf”cat:ons of members of an Exammrng

Commrttee to be formed as per Rule 33 2 of the sald' =

1983 Rules are specified.




.

9.1

16
8.8 No gualifications of members of the Appellate Tribunal
to be formed as per R,g le 43(6) of the said 1983 Rules

are specified.

. Guidelines for__cert.ifi‘cai_tg‘i;qn‘of films
In acco:cdan'cé with the provisions of Section 5-B(2) of the
éforesaid-, ,fAcit,’- - the Central Government has issued

guideli_n‘es“ WhICh are availablé on the official website of the

Respondent No. 2 CBFC at | :
htt cbfcmdt jov.in/html/uni ue age.aspx?unique_page i
d=l

The objectives as laid down in the Clause A of the 1991 . -

~Guidelines read as under:

‘a.  The medium of film remains responsible and sé_nsitive

to the values and stan'dards of society;

b.  Artistic expression and creative freedom are not unduly

curbed :

¢ Certification is responsive to social change,'

d. The medium of - film pro\)ides 'Cléa.n 'an,d_healthy’. |

~.entertainment;

| e. Asfaras possible, the film is of-aes,tﬁetic 'value'and- i

cinematically of a~ good standard.

The Petitioner submits that objectives ‘@, 'd” and ‘e suffer

-from vagueness, overbroadness and cause ambiguity in
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mterpretatlon, and those Ought to be quashea Itis the film

~ makers’ prer ogatlve to make a fllm ‘of aesthetic value and

of ‘cinematically good standard’. When 'what const:tq;;—:js

9.2

o

~ depravity’, among others, are abstract unclear lmpreqse' o

“alues and standards of society’ s in itself not definitive at

given an..y‘tim‘e,_ ‘_emppwering thevBoa'rd to hold the moral
comp'ass::_jeads" to subjective; arbitrary and “erroneous

decisions during the certification process.

It is pertinent to note that all the 19 guidelines specified in
Clause 2 "'théreof“ are vague and overbroad in nature having

no objective parameter and leaving immense scope for

individual ‘discretion, subjective analysis, arbitrariness and

-pepotism. Phrases such as pointless or avoidable scenes of

~ violence, cruelty, horror’, ‘scenes which have the effect of

jUstifying or glorifying Adr}inking’, ‘scenes involving ridicule of
physicallyﬂ‘ andlf | mentally ‘handi'cap'ped‘ 'persons’,: “human

sensibilities- are not offended by Vulga,rity, obscenity"or

and amb:guous Ultrmately the fate of the scene/f Im hangs_i

| on an individual member’s interpretatlon -.angl,‘;d-:scret:qn. Th:s |

‘;arn‘ounts to an unreasonable restriction on the fim-maker's- -

(such as Petltloners) freedom of speech and expresswn

under Art 19(1)(a) As a matter of tllustratlon |t is submltted '

 that if the ,p,urp,ose of a film is to create awareness about
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child labour, unless the abuslve pracuces against & e | cruelty

| to children are deptcted, the film will be ineffective. In such

a: srtuatlon, the Board can demand cuts of various scenes

from -.-t}he said ﬁlm pOlnting at the guideslj»‘ne stating ‘shoWing
children as bemg subjected to any form of child abuse’ is

drsallowed Such abstract gurdelines ought to lead to

* rampant mcoherent and erratic decisions.

Since the afore said Act does not specify any qualifications
for the‘.: ;r_nembers of the Board and or the Examining
»Committe'e,” or a Revising Committee or even the Film

Certif catlon Appellate Trlbunal (FACT), the subjective,

erratic rnterpretatton of overbroad, rmprecrse Gurdelmes in

~ the hands of unquallf"ed members is almost guaranteed

~which in 1tself is very unAfalrr and unreasonable restriction on

10.

‘.;,;‘,:;icontent of the artistic materlal such as play SCl’Ipt musrc &l, .

the filmmakers’ freedom of speech.

P:rovisions-of scrutin [certification of .

Similar provrsrons of certification and/or scrutlny of the .

dance performance etc and also constrtutmg a Board were -

.lntroduced in the State of Maharashtra V/de Sectlon :

3(wa)( ) of the Bomb _x__l?ohce Act, 1951. The aforesald

- Board constituted under the provisions of the sald Act /nter
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alia conducts pre-censorship of plays. In the aforesaid

~ section under the said Act, qualifiéations are prescribed in

' relation to who can be appointed as a member of the Board

there . under. Such qualifications are - absent from ‘the

provisions of Athe -_aforgséid Act which is the subject matte’r of

- this Petition.

11,

12,

As a matter of complete disclosure, t is submitted that the
Petitiqnér“alo'ng with another gentleman has challengé.d the
constitutional validity of Section 33(wa)(iii) and the rules

framed thefé underv'before the Honourable Bombay High

| Court.

"“The television programmes are covered by the provisions of

~ the Cable Television Netw_brks (Regulation) Act, 1995 with

12.1

the Cable Television Network Rules, 1994 énacted by thé
Parliament on 25.3.1995 - (hereinafter referred to as the -

“Cable TV Act”).

Section 2(q) of the said Act defines the term programme as .

follows: ‘(g) 'prog'ramme means any televis.j;qh;brdéd’caﬁ and’

: ~"“:’inc>ludes-

(i) exhibiton of films, features, ~dramas,
 advertisements and serials through video

cassette recorders or video cassette players;
(i) any audio or visual “or audio-visual live
‘performance or presentation, and the exp'ressioh |
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Yprogramming service’ shall be . construed
~accordingly.’
Further, S eCtiOn 5 of the said Act provides that no person

shall transmlt or re-transmrt through a cable service any

programme unless such programme is in conformrty with the

prescr:bed programme code.- The programme code has also
been pr_escrrbed.-under the Cable Television Network Rules,

1994 o

Ch_ap't_er Vof the said Act, specifically Section 19 _and 20,

embody provisions that empower the authorized officer to

~ prohibit tranSmission. Of certain programmes “in public

,:_frnterest” and the Centra! Government to prohibrt operatlon

~ of cable televrs:on network “in public mterest”

124

It is pertjnent to note that no provision of the said Act
requires. the content of the artistic material in the form of

either script, unedited footage shot, compiete final 'prOgram

or any other format of the same to be subJected to scrutmy |

prior to the broadcast/teiecast/arnng or presentatron of the -

"f'fj-;.:;sard programme to the audlence Thus, the content

13,
- (http://mib.nic.in/WriteReadData/documents/s{1.pdf)

created/produced for the televrsnon is wrthout. any pr,e-' o

censorship.

The Respondent No. 1 has uploaded on its We_bsitef ’
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‘Self —Regulation Guide‘lines for the Broadcasting Sector

. (Draft 2008).

 These Guidelines were issued . "to introduce greater

specificity and detail with a view to facilitate self regulation

by the broadcasting industry and ~minimize scope for

13.1

subject/ve 0'6675/0/7 by regu/atO/y author/t/es or the
broadcast/ng serwce providers. The baS/c underlying
pr/ncw/es of these GU/de//nes is that the responS/b///ty of

comp/y/ng W/th the provisions of the Cert/f cat/on Ru/es vests

with the BS ”o

The Indian 'Broadcasting Foundation (IBF), which is a

__representatlve body of non news and current affairs TV

: channels, has in June 2011 set up a Broadcastrng Content

. Complaints Councu (BCCC) to examine the complamts about

te!evision_.. programmes. IBF also framed Self-Regulatory

Content Certification Code which seeks to guide the

| Broadcasting Service Provider (BSP) to offer content that -

- conform to the ‘Programme Code’ prescribed under the f |

above mentloned Cable Televrsron Networks (Regulatlon)' |

13.2

'Act 1995 and Rules framed there under

New Broadcasters Association ‘(N’BA) a represe'n'tati\'/e body

of news and current affairs channels has set up an

'- ,andependent body ‘News BrOadcastmg Standards Authonty
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(NBSA)' to considerv ‘content,'related complaints against or in

respect of news broadcasters. Their News Broadcasting

13.3

14.

Standards Regulations Code is in conformity with the said

It is further édded that such provisions whether statutory or

self—regulatory dlrectlves, are devord of any pre-censorshrp |

of content

norms of JoUrnalisti.c Conduct were passed “to establish a

:Press Couna/ for the purpose of preserwng the ﬂeedom of

_ wthe Press and of ma/nta/n/ng and impro V/ng the standards of

14.1

newspapers and newsagenaes in India.”

It is to be hoted that the-said' Regulations Specify ‘a

- grlevance redressal mechamsm by virtue of whrch a

| | complamant may initiate a scrutiny agalnst a specrf ic news' ‘

" report etc whrch was already pubhshed However, no

'-‘;:.i;provrswn of the said Act or Regulatrons prescrlbe pre- o h

15.

censorship of content in the form of news report or any. o

'other journalistic pubhcat:onr |

The Information Technology Act, 2000 was,am'ended on 22 |

~ December 2008- and The Information Te,ohnolog.y Act, 2008
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- was passed to regulate transactions cartied out by means of

.‘ electromc data mterchange and other means of electronlc

. communication etc Even ‘under thls Act, the content

. uploaded on for or used to commumcate with the audsence

via mternet is not requared to be certn”ed prior to its

‘ exhlbltro.n_, prvp_resentatlon, thus is sans pre-censorshlp.

16.

I( A. ‘Abbas v. Umon of Indla

As ment:oned herelnabove, it must be pointed out that the

| constitutidnal_,val»idity of Part II of the aforesaid Act has been

upheld by a Five-Judge Bench of this Hon'ble Court in K.A. o

- Abbas v. Union of India reported in (1970) 2 SCC 780.

- However, in Abbas (Supra) the constitutional validity of the

gprovisions of Part iI }' of -the Act, together‘ with the

Cinematograph (Censorship) Rules, 1958 was challenged

anly on - the ‘gr,ound that they violated  the provisions of

| ] Article ‘19(1)(a),of the Constitution., |

161

It is submitted that subsequent to the Judgment of this. |
-"F'?“‘-?Hon'ble Court in Abbas the prowswns of Chapter II of the;’,'-

Act have been substantially amended in two respects nter

a/ia:

| ~‘1 | (i)’v' Section 4(1)(iif) of the Act has been in‘trdduced by

Section 4 of Act 49 of 1981.
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(i) ’Ftrrther; the Cinematoraph -(Cerrsorship) Rules, 1958
have been subetituted by the aforementioned Rules of

1963; AND - | |
(i) - _In 1991, new gurdelrnes were |ssued in order to gurde

the process of certification.

Therefore, rt is most humbly submitted that the judgment m
Abbas (Supra) w:ll not bind thrs Hon'ble Court while testmg

‘the constrtutronal validity of the provisions impugned herein.

1v6.2 It is further submrtted that the Petrtroner is chailengrng the
constrtutronalrty of Part II of the Act and certam provisions
of the Rules_on th'e ground that they vrolate':the provisions of
““Article 14 of the Constitution. It is -sub'rrﬁttedr that this
| ‘Hon’ble Court did rrot conSider the'constitutional valyidity-of
the aforesald Part in hght of Article 14 while decrdlng the
questions which arose - before it in Abbas (Supra)
T herefore, to that extent as well the said. ]udgmeot will have
~ a very limited value as a precedent; | | | |
. 16.3 It |s further submitted that post the decrsron of this. |

f"i'f'f'fHonourable Court in Abbas, there has been a substantaal;’.'-

}}‘;development of jurisprudence in relation .to the scope and
ambit of the fundamental -right gtraranteed r'uhd'er 'Article','_f:'
| 19(1)(a) as well as the reasonable restrrctrons under Artrcle .

19(2). Therefore the provrsrons of Chapter II are now
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required to be teSted against the fundamental rights as

'guéranteed in the Constitution and interpreted by this

Honourable Court as well as Honourable High Courts.
It is- submitted that, assuming withguj: admitting in any

manner .whatSoever, the decision Of this Hon’ble Court in

| Abbas ('supra) will be binding, this Hon'ble Court reconsider

the Iaw-;l_,a‘fid‘ down in the said judgment, and take a contrary
view in Ilghtof the 'encrmvously changed social reality and
the compeilmgpubhc interest.mentione‘d herein below.

It is submitfed that certain new aspects have now »come to

light, as elaborated herein below and it haé now become

_-;;;g%:sSential to interpret and consider the prOVisip-ns Of the 1952

" Act and the 1983 Rules in the light of these developments,

*which did not manifest themselves and were consequently.

not taken-!into-'account,, when the judgment in Abbés (Supra)

was delivered. Since Abbas, there have been introdu‘ctioh of

| " new ideas, new technologies and deveIOpménts insdifferent .

 fields of lfe. Law, If it has to satisfy human needs and.to

- meet the problems of life, must adapt |tselft0cope with new :

situations. Therefore, it is -now necessary to take into

consideration whether the provisions relati'ri'g to préf ;

censorship are constitutional in the contempor'ai‘y 't_ime's. o
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It is submitted that with the development of the society, the

.‘expansion of literacy and the'progress of technology, the

assumptions or basis of Abbas (Supra), has been rendered

. lnapphcable or fundamentally altered ThlS Hon’ble Court in

Abbas (Supr’a) also did not have occasion to address the

| rssue of nght of a viewer to access a documentary in the

form as rts creator had mtended The Act when enacted in
1952 andiwhen tmterpreted» in Abbas in 1970 could not have
concei‘vedf»o,f ‘th'e:' present day scenario wherein modern

techno-logy' fnakes dissemination of information available in

real time through a varrety of media, many of which are

;;-v;‘;;.;erther not regulated or if regulated, not sub]ected to pre-

' censorshlp

16.7

It is submrtted further that since the decrsnon of this
Hon'ble Court. m Abbas (Supra), the power of certifi catron as

a means of pre-censorship has been sub]ected to Iarge scale

| ~ abuse owing to-amblgurty and lack of clear guldelmes of how’ |

the power is to be exercised. “An mdrcatlve and non- -

| "‘;~;::;;,exhaust|ve llst of films that have been denred certrf catron or -

;_had their certification wrthheld for long duratlon subject to~ ":

“modifi catlons proposed by the Respondent No 2is annexed ’

hereWIth and marked as Annexure P-1 (Page 97 to 109) -

Itis submltted;that the examples stated therem clearlyf
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’demonstrate the extent to Wthh the power has been

| mlsused especnally for safeguarding or furthering pohtrcal'

. ,rnterests It is submitted that these aspects neither arose

16.8

17.

- nor were addressed by this Hon’ble Court in Abbas (supra)

The Decision in K A, Abbas has not noticed an earlier six
Judge Bench Rullng in Brij Bhushan & Anr. v State of
Delhi (1950 SCR 605) where it was held that any kind of
prior scrutlny‘ of expression :s unconstitytional under the
Constitu_t'i;dn of India.

Diss'initlar treatment given to DoCumenj_:g_r_i_g_s_

It is ~su’bmitted further that documentarles, which

| ,s’-,;;;necessanly deplct real life events or narrate detalls of any

~ event etc based on facts that are inherently mcapable of

‘berng pre-censored are nonethe!ess subject to a greater

: arbitranness and refusal / withholding of certlﬁcatlon mostly

to propagate the State sanctioned narrative of the sald

N event, or to suppress public knowledge of fa¢ts' o

uncomfortable to. the State, or for other ulterior movies.

‘,;:,}:;Though an Indran Citizen has a fundamental rrght to know .

| .among other thmgs, the: socro—econom:c-pol|trcal ,and.

”cultural reahty as the prevallrng truith and a!so drffermg"””‘,_.’j'fv,.

s/

- views on any rssue and the documentary-maker as an artrst .

"-_has her artistic freedom, the rrght to free spe‘ech' and‘ |
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expression by"means of documentaries has been and is

being subjected to censorial intervention ‘Ieading‘:to

curtailment of those rights. An indicative but non-exhaustive

list of the same is set out below:

a. !(Var@ of @evd/uﬁgn (1975) was refused certification

~ during’ :the_"rEme‘rgency, but was issued- a ‘U’ .certiﬁcate
:mmedlately after the Emergency ended.

b. Prllsghérs, of Conscience v1978) »had its | certification
w:thheld pendlng deletlons demanded Was eventually' |
granted a ‘U’ certificate W|thout any cuts after a letter

from film‘maker Satyajit Ray requesting for the same.

“'¢. A Time to Rise (1981) had its certification withheld for

maintaining  friendly relations with other nations
(Canada). Was eventu'a'l'ly' granted ‘U’ certificate witho_ut
cuts since Na-tional Film Board of Canada itself was freely

dlstnbutlng the film.

- d. In Memory of Friends (1990) had |ts certlf‘ catlon wuthheld :

for [SSUGS of law and order The Revnewmg committee_ |

e eventually granted a't’ certiflcate wrthout any cuts

“e. In the Name of God (1992) had its certification wnthheld‘ -

;for lssues of law and order. The Revuewmg comm|ttee .

~ eventually granted a'U’ certificate without any auts.
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Fathe, 50/7 and Ho/z War (1995) had its certrflcatron

withheld for issues of law and order. The Revrew:ng

- committee eventually granted a ‘A’ certificate wnthout;a;ny

cuts for the second part. .The‘_?.;lAppellate Committee

eventually 'granteq a ‘U’ certificate for the first part as

- well -Without"any cuts.

17.1

War and Peace (2002) had its certlﬁcate withheld pending
21 cuts The Bombay High Court eventually permltted
rel.ea‘_:sefpf the ﬁlm without any cuts.

It is pertinent to note that when the broadcast of news,

editorial “or investigative reports are presented on the

television and/or internet, the said content is free of pre-

- to be submitted under the aforesatd Act for certmcatnon -

-_amounts to drstlnct treatment of S|m|larly sutuated -

censorship in that th,e} same is not required to be
submitted before eny authority for certification andj/or

sCrutiny. The said content freety reaches the audience

" without any. editing/alterationsbr’orriisSidns demanded by |

any - authority whatsoever,: 'H0wever, fdocumentaries’

whether ful! length or short Iength Wthh are alse factual -

deplctlons as authentic as the news reports, are reqwred', |

whereby its content is subJected to pre-censorshlp Thls
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entities. It th"erefore, violates Article 14 of the

Constltutlon

It is pertinent to note that the mtentlon of the drafters of

‘the Act of treatmg documentanes dlfferently was ewdent

from -.the:fact_ that the 1958 Rules stipulated separate

| exam»ini;ng'l:joard and procedure in case of documentaries

- 17.3

as is mentioned hereinabove,

The‘fP“e:t,i_tio‘ne‘r submits that a documentary maker may

vsubmitjh"er/his 'docuvmentary to the Respondent 2 with an

appropriate disclaimer which will alarm, warn or give

notice to the audience about its theme/treatment and

issues 'rai'se_d thereon along with information whether it

involves violent or sexual content etc that !m_ay be

* inappropriate  for A'potentially vulnerable - audience

" (including ohildren),. The Respondent' No. 2 shall verify

‘the text of the disclaimer submitted by the documentary

maker and shall suggest changes if the COntent ofthe" |

| documentary warrants the same. The Respondent No.. 2 "‘

shall specify the duratlon from 30 seconds to 90 seconds "

. for the said disclaimer to appear on the screen beforethe-f N

beginning of the actua! documentary

17.4‘The Petltloner further submlts that the fees presently |

required to be patd for cert:ﬂcatlon of documentanes are
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,the same as that for the feature films whuch have budgets

running in crores of rupees. Whereas the economrc

hardships suffered by the documentary makers while

~ 'co,r_npleting their' work are daunting. Considering this

d:sparlty and the limited avenues for revenue generatlon |

the sald fee be complete[y warved or be fixed at a token

- 17.5

value. for- the documentaries.
That the vagueness in gurdelrnes has caused Iack of
unrformrty, cohesron ‘while deciding certification and

pnmarrly Iack of understandmg of the actual pohcy on

part of 'the\ Board. In order to illustrate the confusion and

'difflerence's a‘mongst the Board members regarding the

policy on cuss words, the final minutes of the 138" and

139" Board meeting of the Central Board of Film

| CertifiCation is annexed herewith as -Anne)tur'e P-2

(Page 110 to 169)

Film as artistic expressnon B

18 Cmema has evolved over the years as an art rn rts own

' -:,_-,;respect The evolution of C:nema as-an art has culmlnated '. .
;today into a cntlcal form of expression in socrety The' o -

- freedom of this express:on must be protected and cannot be : :

( treated drfferently from other forms of artlstic expressron

‘There is a vast trove of Irterature on _this: subJect Robert,
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»Stec‘:ker, a renowneds'chola.rbf the philosophy of art, in his

 article ‘Film as Art’ publ‘ished in The Routledge Companion

to Philosophy and Film} 2009 wrote on .‘the cinem,a__tic

-artwogk’ as well as ‘the cinematic. art form’. On ‘the

cinematic artwork’, he states:

“When_ is a film an artwork? The answer will
depend on the conception of art one brings to
the table. What is now known as classical film
theory was concerned with this question and

- gpproached it in a way characteristic of the

- period “in which it developed. It looked for

| estab//shed artistic functions that the film
medium fulfills in virtue of resources peculiar to
the medium - special ways of realizing
standard functions, Two functions received the
bulk of attention: expression and  reafistic
representation. In part, the expressionist view
is motivated by a desire to refute an objection
to film art much like Scrutons. Film cannot
create artworks, because It is a mechanical
recording device that only reproduces the
reality in front of camera. "Expressionists”
(Eisenstein 1988; Amheim 1957: Minsterberg

| 1970) attempt to refute this. picture by .

emphasizing the abillty of film to manipulate - N

-and rearrange reality to man/fest an att/tude |
~ about its subject.” -
"André Bazin (1967, 1997) is. z‘he most ‘
distinguished proponents of . film . as the art of
realistic representation. However, its worth -
noting that he is perfectly aware of the
expressive and antirealist potential of fi im and .
is lucid in analyzing the two. chief ways of -
rea//zmg this potential: ‘“the p/ast/cs of the
image ; .. and the resources of montage,
which . . the ordering of the image in
 time ”by means of ediiting (1997: 60)."
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"..we should recognize multiple functions that
films can realize and be artworks in virtue of
these, This includes evocative, expressive, and
representational - functions realized in both
narrative fictional movies and documentaries, It -

. also includes functions specific to-the visual and |
" pictorial nature of most fims. Further it
includes the function fulfilled by films. that
explore ' the nature of the film meda
" themse/ves The list should be left open ended.
Functions evolve as a result of the evolution
 within a medium, of the larger art world, and of

| '"the cu/ture at large.”

On ‘the Eihématic art form’, Stecker stated:

- “Compare film with literature, which seems like a
roughly - analogous category within  the. arts.
Poetry, the novel, and the short stO/y are three
different literary forms. Within each of these
categories, there are different subforms or
genres. So while the feature film has lots of
genres perhaps it should be regarded as a
cinematic art form, and similarly for . the
documentary and the short film. Cutting across
this kind of classification are others. Animation -
seems like a different form than the //ve-act/on -
film, but both can be feature films or shorts. .
Silent film might be regarded as a d/ﬂ‘erent form
than talkies. The technology used in creat/ng a .
'mowng image also can have a. muc/z b/gger 3
impact on a final product than it~ does In
literature, where it matters little to the reader
whether the writer uses a penC// or a word
processor. But whether one uses photograph}/, B

video, digital technology, computer graphics, A

" motion capture, or animation makes a difference
to what one sees and the way one sees it.”
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. 18.1 Samantha '.B.erbas, a-professor of Law at the Staté University
| of New'York at Buffalo, has written a detailed article.on the
evolution of cinema as speech in the United States. Her
. theory of the hlstory of film censorshlp m the United States
reveals a ,,very pertinent jurisprudential evolution of ‘the
naedium_‘oflﬁl‘rjns’ from unproteCted tool of entertainment to
c0nstitu‘tio’n-'a:lly-protected »speech essential to communication

of ldeas durmg the span of 1915 to 1952, What had
happened over those years was not only a change in the
First Amendment doctrine but also a fundamental
transformatlon in the communicatlon env1ronment The
v-v:::ggtransformatlon is recognized as a socnal convergence of
- mass commumcat:ons Inits 1915 dEClSlon in Mutua/ Film

Corg V. [ndustr/a/ Comm/55/0n of Ohio, 236 u. S 230 244~

45 (1915 ) the U. S. Supreme Court, upholding an OhIO film

censorshiplaw., held that motion plctures_were not part of

 Sthe press of th[is] country” and were therefore dnp_rOte_cted o

by freedom of speech and press Fllms were, as a medlurn, .

A

"f_;;;;mere entertamment and V|sual “spectacles” wnth a. powerful

,;_capaoty to |nc1te audlences to immoral behavrour Mutua/ . :

Film legltlmated an extensrve reglme of state and local F lm

'censorshlp that eX|sted untll the mid-twentieth century In ‘e

- Aseven states and nearly one hundred mun:cupal:tles, censor




boards banned or ordered deletions to films deemed to be

-‘ :mmoral sacrrlegrous or otherwrse ob]ect:onable By the

1940s, the Supreme Court had proscribed prior restrarnts on
speech and begun the practrce of helghtened scrutmy of
state act:ons restrrctmg speech on the basis of vrewpornt or
content. By ~the 1950s, movies occupied a role in public life
and popfulerj‘ culture that »increa‘singly resembled the
traditi_o'n‘é't:]“‘pr'e‘s‘s,” or print journelism. At the same time,

print jout'neiism took on styles and functions that were more

like those historically associated with the movies. The

distinctioris that had been so critical to the Mutual Film

. court—between information and entertainment, visual and

| print media, and rational and v“sensa‘tional,” forms of

commumcatron——no longer held. In the 19505, they pointed

out the absurdrty of a legal structure that allowed banned

films to be shown on television. It was only in 1952 wrth 1ts

: , ’landmark decrsron in Qsegh Burstyn,--lnc. V. I/l//lson,-343 o

- us. 495 that the Supreme Court overturned Mutual Film and
'A".'-:_,;;fdeclared mot:on pictures, like the trad[tlonal press, to be anv,- |
_important medium for ‘the “communlcatlon of rdeas” o R

_protected by the First Amendment By the end of the next :

~decade, film censorshrp had been almost entlrely abohshed -

-~ The demlse of film censorship reﬂected not only more
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capacious 'understahdin'gs of freedom of expression but also

~ the social reality of convergent communications.

The Recommendatlons of Benema_l Committee

dated 26™ April 2016
The Re‘s‘ﬂpondent‘No.- 1 appointed a committee chaired by

Shri. sh*yé'mz'Bénegal vide OM F. No. M-34016/3/2015-D0

. (FC)- Part II dated 01.01. 2016 in order to evolve guudelmes,

procedures for the benefit of the Respondent No. 2. On
-26.04.2016;' the- said committee submitted nts Report

whereby drafts of Rules ‘and‘ Guidelines were proposed and

*while recommending amendments in certain provisions. of

~ the Act as__well_. The copy of the said Repor',t dated

26.04.2016 which is‘vav‘aillable on the internet site of the
Respondent No. 1 is annexed herewith :and marked as

Annexure P-3 (Page 170 to. 392). The Petitioner states

~ -that the Central Government has neither accepted the said

: ) f-;,:::;;Petltloner state that the commlttee mvolvmg the experts has o -

| g_studied the provisions in depth and its .recomm.endatlons -

'_ »recommendatlons nor acted upon its suggesttons The .

regardmg the gwdehnes, the removal of Sectlon 4(1)(:u), the’"*d-ﬁl’

compos:tlon of the Board and its committees and the

E Tribunal _etc along with the qualtﬁcations‘of ;lts members, the
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-

extension of existing four categories of r-ati'ng,_ among
ot‘hérs, are acteptable 't‘o‘- them. The Petitioner.submvits that
the said recommendations ought to be accepte_d by the
ReSpond‘entN'o;, 1 cdnsidering the huge changes'taken place

" in the social reality as well as the consequences of the

technological advancément in last 2 decades.:

The Hon’ble High Court of Judicature at Bombay has recently *
directed certain cuts in the film titled Jolly LLB which were

‘not considered necessary by the Board .A true copy of the

j.udgment;dated 06.02.2017 passed by the High Court of

" Judicature at Bombay Aurangabad Bench in Public Interest

Litigation No. 11 of 2017 is annexed herewith as Annexure -
P-4 (Page 394 to 404). -

GROUNDS

Hence, the present Writ Pétition_ agaihst the 'impugned
Sections 2, 3(1), 4(1)(iii), 5(1)&(2), 5A(1), Guidelines 1 & 2
dated December 6", 1991 formed under Section 5B(2),
5D(5) of the aforesaid 1952 Act and Rules 3, 7(3), 22(2)
&(8), 24(2), 32, 33(2) and 43(6) formed there under the
Cinematograph _(Certification) Rules, 1983 which are

| violatiVe of Articles 14, 19 and 21 of the Constitution of

India for the reasons mentioned herein below. The
Petitioner therefore urges the following, among other
grounds, in the alternative and without prejudicé to each

other:
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~ A. That Sectlon 4(1)(m) of the Act which empowers the Board
.' to direct the appllcant to carry out excisions, modifi cat!ons
- as it thinks- necessary vbefore certnfymg the film for p_glglylc
rexhitgigion "amounts' to pte-censorshi_p‘{._b;;of'.motion pictut'es

which ’i_s-viorative of Art 19(1)(a) of the Constituton.

B.‘ That the cltazens of India have been guaranteed a
_fundamental right to freedom of speech and express:on
under- Art;cle 19(1)(a) of - the Constltut:on The aforesald
rlght can only be curtalled in accordance Wlth Article 19(2)
viz. by a an imposing reasonable restrictions in the interest
of the soverelgnty and integrity of India, the security of the

""Vé':iz'féState friendly relations with forelgn States public order,
'decency or moraltty, or m relation to contempt of court, |

defamatlon or !nc1tement of offence. The lmpugned

prows:on of Section 4(1)(1:1) of the Act does not faII W|th:n

~ the Constitution. Further, assumlng W|thout admlttmg that

- the aforesald falls W!thln the terms mentloned in Artlcle.'
7?3’19(2) of the Constitution, the restnctton :mposed by the

aforesaid prov1s10n is unreasonable

.- 'gdidance for certifying films, really reproduced cla‘uv_se‘l (2) of

- the scope of any of the terms mentloned in Art:cie 19(2) of

~ C.That Section 5-B of the 'aforesaid Act which prOVides,fot' R

"Art'icle 19. However, it is pertinent to note that the guidance o
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5
L

is for ‘certifying’ and not for,"‘pre-censoring’ films. Therefore,
~ Section 5-B ‘cannot,be said to be applicable to the impugned

'Section 4(1)(iit).

‘. D. Thét’iktherfeasonableness of the restr-iéltibn is to be judged
today and m the context of cnrcumstances now existing. The
mmedlate effect and cwcumstances ought to be consudered
by | th'ls_;.._Honourable' Court whlle considering the
reasonebteﬁesé 'of the‘ restrictions. In the centemperary
tlmes, because of the advent of televnsuon, internet etc., the
restrlctnons ll‘l the form of pre-censorship belng |mposed only

on cinemato_graph films, makes it unreasona_ble.
E. That while determining the reasonableness of the
restricti'cjns,‘the relatiorjship with the object of the act,

necessity of that time and situation, social ’interest, provision

for. review, disc'retionary- power guided, and uvnprecedented

circumstances are to be considered. If the af_oresaid factors .
are considered, it will be evident that the restrictions .

.imposed by Section 4(1)(iii) are unreasonatl)j!';e.-. |

between ‘social control on the one hand and the jr:igh'ts: of
' individuals on the other hand. This Honourable Court may

take into accQunt the nature bf the right infrihged,

F That while applying the test of re‘asonablenes'ls‘,'the’ b,road" |

criterion is whether the Iaw strikes a prcjper;babnéegf
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) underlyi‘ng purpose of the restriction imposed, evils sought

- to be remedled by the law, its extent and urgency, how far

the restrrctron is or is not proportronate to the evil and the

. prevaihng condltaons at the time. If the provrsrons of Sectlon

4(1)(111) are exam‘ined,v it will be‘ clear that the restrictions are
diSproporti_ona_te and contrary to the contemporary
standards - p;revailing in contemporary times. Hence, the

aforesaid-f=restriction is unreasonable.

. That there rs a drstlnct:on between certlﬁcatlon and

censorshlp ‘The Oxford Advanced Learners chtronary

deﬁnes ‘c.enso‘rship’ to mean ‘the act or policy of censoring

“books, etc.’. The aforesaid dictionary defines ‘censor’ (in its

verb form) to mean ‘to remove the parts of a book,

film/movie, etc. that are-conSidered to be offen,sive,,immoral

or a political threat’.

1. The impugned Section 4(1)(11:) of the afore said Act as it

| reads today was substrtuted by Act 49 of 1981 S. 4 (w ef 1- -

" 6 1983) The orlglnal Act No. xxxvn of 1952 titled The"

| ECrnematograph Act, 1952 drd not have thrs provrsron of
: "empowerrng the Board to direct cuts/alteratrons Thus theﬂjl-.t.f .
| ongmal mtentlon of the law makers not to glve thrs unbndled B t
'-power to executrve wmg of the Government was ev:dent“" .

.' from this fact.
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"L That the powers exercised by the Respondent No. 2 under

 Section 4(1)(iii) of the aforesaid Act are the powers’ of

censorsh:p, not certification. The general principles provrded

~forin Sectlon 5- B(l) and the gurdelmes 1ssued by the Central

Government dated ,6”} December 1991 under Section 5-B(2)
are app_li_ceable 'oniy to the act of certification films. As a
conseque_rice,jit' is submitted that 'there are no guidelines

whatso‘eve'ri' _Which guide the Board while exercising its power

of ‘c':ensior;s":hiip" under the impugned section. On this ground

alone the provisions of Section 4(1)(iii) deserve to ‘be

declared ynconstitutional and being violative of Article 14. It
ls a well settled position of law that a provision which grants
* an unbridled power to an authority- cannot in any sense be

| Characterised‘ as reasonable. -

»,.-The ungu:ded drscretron granted to the Board by the
|mpugned Sectron 4(1)(1::) cannot be cured by the Gurdelmes :
~ dated 6™ December 1991 which amount to supplementary | |
. executive instructions. The sald Gurdelmes are . abstract .

-A"'f::’»vague lmpreCIse leading to- rampant erratrc, subJective;’.A» ’

interpretations of scenes in a film, hence amount to-unfalr

and curtailing the filmmakers' freedom of expres's-ion, |

. Sihce the afore said Act does not specify any 'qu'al‘_iﬁcation»s "

‘for the members of the Board '-and/"or' the Exa._minin'g' o
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Committee, or the Revising Commsttee, or even the Frim

 Certification Appellate Tribunal (FACT ), the subJective,

| =errat|c interpretation of overbroad rmprecnse Gundelines in

the hands of unqualrfied members |s ~almost guaranteed

which in-itself is .very}iunfarr and unreasonable restriction on

| t_he film‘mja‘ke_r"_s’ freedom of speech.

. To preVen,t.ﬁna'ncial penury which might be caused due to

subjective"i"nterpretations of the Guideiines while exercising

| the pre~censorshrp given by the impugned Section 4(1)(m), |
’, the film- makers avoid potentraliy controversral themes which

in effect amOUnts to severe restriction on.their freedom of

’f‘?ff"speech and expression as guaranteed by A&:*ig(l)(a)'of the

Constitution  and " also prevents the audience to receive - |

“information regarding those themes which is violative .of"

their right“to have infc)rmation guaranteed' by A'rt‘21 of the -

Constitutron Potentiaily controversrai themes through the

‘- medium of films can questron power wrth truth or can |
- trigger issue based discusswns deeper :ntrospection despite. |
":v"i’-;?which those are not handled by the film. makers whlch mars
_the very objective of film certif“ cation as stated in Gu—rdelme

‘1(b) wh;ch is artrstic expression and creatrve freedom are

not unduly curbed’
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M. Guideline 1 (a), (d) and (e) ought not to be thé objectives
while certifying a film. The Respondent No. 2 can not be the
protectors of moral cofnpass of the society when.thevvalues
and standards of society are constantly changing with the
changing times. Similarly, the Respondent N‘o 2 is incapable
of ensuring that the film is of aesthetic value and
cinematically of a good standard, Since it is the prerogative

of the film-makers.

N. That Sectlon 4(1)(111) is VIolatnve of Article 14 of the'
Constltutlon in as much as it treats two similarly 5|tuated
 entities in a dissimilar manner. In Abbas (Supra), this

Hon'ble Court has observed as follows:

“20. Further it has been almost universally
recognised that the treatment of motion
pictures must be different from that of
other forms of art and expressmn This

motion _picture, its vg_,r,_sgt!llty,‘ realism

(often surrealism), and its co-ordination of
the visual and aural senses. The art of the
cameraman, _ with _ trick - photograph,
vistavision, _and __three-dipmensional
representation_thrown in, "has made the
cinema picture more true to life than even
the theatre or indeed any other form of
representative_art. The motion picture is
able to stir up emotions more deeply than
any other product of art. Its effect
particularly on children and adolescents is
very great since their immaturity makes
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them more willingly suspend their disbelief

than mature men and women. They also

" remember the action in the picture and try

. to emulate or imitate what they have

~ seen. Therefore, classification of films into

- -two categories of ‘U’ films and ‘A’ films is a
- reasonable classification. It is also for this

reason _that motion pictures must be
S egarded differently from other forms of

- speech and expression. A person reading
- - a book or other writing or hearing a
speech or viewing a painting or sculpture
" “is not-so deeply stirred as by seeing a
~motion picture. Therefore the treatment of
* the latter of a different footing is also a

- valid classification.”

[Emphasis Supplied]
Slmrlarly, in S Rangarajan V. P Jagjlvan Ram & Others -
(1989) 2 SCC 574, a two-Judge Bench of thrs Hon'ble Court

has observed

“10 Movres doubtless enjoys the guarantee
under Article 19(1)(a) but there is one
significant difference between the movie "
and other modes of commun‘ication., The
movie cannot function in a free

marketplace like the newspaper, magazine

or__advertisement. Movie _motivates
thought and action and assures a hrg_' |
~ degree of attention and retentron It
makes its impact srmultaneously arousing -

the visual and aural senses. The focussing - B

of an intense light on .a screen with the |

_clr;a_m_a_tt_Z_lL@ of facts, and opinion makes - A

- the ideas more effective. The combrnatlo ‘

sight and_sound in
| emr darkness of the theatre wrth |
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elimination of all distracting ideas wil

have an_impact in the minds of
_spectators...In view of the scientific

improvements.___in___photography _and
production _the present movie is_a
- powerful means of communication...It can,
" therefore, be said that the movie has
- unique capacity to disturb and arouse

" feelings. It has as much potential for evil
~-as-it_has for good. It has an equal
p_otent:al to instil or cultivate violent or
. good behaviour. With these qualities and
. since it caters for mass audience who are
" generally no_selective about what they
- watch, the movie cannot be equater with
~ other modes of communication. It cannot
‘be_allowed to function in a free

. marketglace just as does the newspaper

» magazines. _ Censorship by prior

- restramt is therefore. not onl_Lﬂjd»esrrable

~ but also necessau

[Emphasis S'u'pplied]
0. That as Is mentloned herelnabove this Hon'ble Court has |
treated motlon plctures to be drfferent from other forms of

art and expresSion on the basis of its instant appeal .

| versatmty, realism (often surreallsm), and its co—ordmatlon .

'- of the vzsual ‘and aural senses. It observed that the motlon-

'A:"""plcture s able to stir up emotions more. deeply than any RO
other product of art. T_hese afor,ementtoned characteristics of . -

, motion pfctures- most certainly distinguish it from. Ii~terator.e-j-

(prose and poetry), painting, sculpture and to a certam

‘extent theatre as well. However, certain other forms of -
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visual entertainment and expreSSion can also be attributed
“with the aforesaid charaCteristics. For instance, television
- and internet videos available on digital platforms are most

certainly @s influential as motion pictures and (in certain

cases) hﬂa_»ve' a much wider reach. The characteristics of
ilnStant- appeal‘,' ‘its» versatility, realism (often surrealism), and
its co-Ord‘inati'on of the visual and aural senses are
attnbutable to ‘television and internet videos as well. |
However, there |s no pre-censorship for the content shown

on televrS|on or via the internet. In other words, there is no

provision akm to Sect:on 4(1)(m) of the Cmematograph Act
'_3;;:_-;1,;1952 wh:ch is appllcable either to Te!evns:on or to vrdeos ‘

‘ 'avallable on. the dlgatal mediums like Youtube, Netfhx etc.

Hence, the pre-censorsh:p that can be exerc:sed by the

Board amounts to dlscnmlnatory and violative of Art 14 of

the Constitution.

P :That person/s found contravening' the pror/isions off thv'e»-
. Cable TV Act are punished in accordance w:th Sectlon 16 of.
"h"*'f’ifthe Cable TV Act. It is pertlnent to note that Cable TV Act
'}does not have any prowsrons akin to Section 4(1)(ii) or'

Section SB of the Cmematograph Act, 1952, Thus lnsofar asv,'f.»-'

teiewsron programmes are concerned, they are not :
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subjected to any form of censorshrp (neither pre nor post).

Itis enturely voluntary with the deterrent of punitive actlon

Q. That in Ramesh Dalal V. Unian of India (1988) 1 SCC

- 688, this Honourab[e Court has held:

“21 tis o doubt true that the motion picture
"~ ..is -a powerful instrument with a much
~fstr_onger impact on the visual and aural
~senses of the spectators than any other
- medium of communication; likewise, it is
- also true that the television, the range of
- :’;Whlch has vastly developed in our country

- in the past few years, now reaches out to
‘the remotest corners of the country
catering to the not so sophisticated,
literary or educated masses of people

living in distant villages...”

: TherefOre’, now it cannot be argued that there is any sort of
| distinction between televisions and films. The issue about
identical oharacteristics being shared by televisions and films

now stands settled by the aforesaid judgment of Ramesh

‘ Da/a/ (Supra).

R That what is trye in case of Te!evrsron programmes rs. '. .
| '?::~z:;::ﬁequally true in case of Internet vrdeos Internet v1deos are |

. ‘:governed by the provisions of the Informatlon Technology' f'-“'i |
Act, 2000 (herelnafter referred to as the “IT Act”) No

provision akm to Section 4(1)(iii) or SECthI’l SB of the o |

’,Clnematograph Act, 1952 is formutated rn the sald IT Act

.‘-
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Hence, content available on the internet is completely free of

censorship.‘

S. That once it is estabhshed that mot[on plctures television

programmes and internet videos, all form a part of the same

"_class, then the .d,ifferential treatment accorded to the same

'content--é‘)'(p're"ssed on/through 'these various me'diums would

be vrolatrve of Article 14 of the Constitutlon Artrcle 14

guarantees equahty before the !aw and confers equal
protect:on'»-of Iaws. It prohibits the State from. denying

persons or class of persons equal treatment provided they

are equals- and are similarly situated. But ,fit is equally well

- person or class of p_er'sons‘from being singled out from

others sitUatecl similarly. In. othe,r words, Article 14 prohibits

-dissimilar"treatment to/s'imilarly situated‘_ perSOns. Thus, in

the presen.'t case, a motion picture produ'cer.ie 'faCed_vw_ith_ o |
V]censo'r’ship,» but a television programme or interhet video o
producer is not. He is requrred to exercnse self-restram or- |
‘vk:"f‘»face prosecution. On that ground alone the provnsnons of
© Section 4(1)(iiiy and Sectron 5B of the aforesald Act are
; vrolatave of Art 14 of the Constltutlon and vulnerable to a"

| challenge
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T. That it is a well settled position of law that a. reasonable

~ classification is one which includes all who are similarly

situated and none who are not. A reasonable classification is

~one which includes all persons who are similarly situated -

with respect to the purpose of the law. The purpose of a law

mavy be ‘de,i_thelr"the elimination of a public mischief or the

| achieve‘meh-tof' some positive public good. A dlassification is

under—ihéldSiVe‘ when all who are included in the class are
ta:nted w:th the m:schlef but there are others also talnted'

whom the cIassr’r~ cation does not include. In other words, a

| classnf“cataon is bad as ,un_der-mclusnve when a State benefits
r burdens oersons» in @ manner that furthers a ‘leg_itimate
vpurpose.;but‘does-"not confer the same benefit or place the

| same butden on ‘othersf Who are similarly - situated. The'

provisions: of -'Sec'tioh 4(1)(il)) of the Cinematograph Act

suffers from the vice of ‘under-inclusiveness’ and is therefore

~ violative of »Article 14 of the Constitution.

. That the power to demand cuts_' and to deny oértiﬁc’a'tion -
v».'%:f"l*espectively' under Section 4(1)(m)andalso -4(1')(h/',) has S
been used for extraneous purposes Ob]ectlons of a pohtscal
and/or ldeologtcal nature have often been ralsed to thebf.l
T advantage of the ruhng party, at the cost of artlstlc freedom -

VA of speech. The Petltloner submits that as a consequence,'thef
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Petltloner has been depnved of the opportunity. of vrewmg
- acclarmed and mformatlve films which give an alternate
‘perspective.- The Petlt[oner, as a citizen of India, has the
- right to receive mformation and the: rlght to know under
Article 1’9(‘1)’(a) and Article 21 of the Constitution which are

_ yielated_by_ the:ilm_pugned Sect_ion‘s as is exercised presently.

V. That a‘ev’?Aduits,‘the' Petitioner is entitled to watch any film

which. hae:"__‘rec_eived either certification viz. U, U/A‘. or A
Howe\‘/er,irefusal‘- to grant ce'rtification. based on guidelines
which are Ve.gue,' overbroad and U‘nreasonable defeats the
| fundamental_r'ight of the Petitioner as an audience to receive
J715""ii"’iﬁformation to get entertained. On this gfd’dnd ralone, the
-A power given. vide Sectlon 4(1)(rv) of the Act needs to be
restrrcted so as not to curb the fundamental nghts of the. ‘,

Petitioner and the audience at large.

W, That the aforesaid Act provides for other provi'siens such“as. .

Sectron 6(2), Sectron 13(2) and Rule 32 whereby the

Government can cater to the sentrments of the audlence and | |

| Hesther act suo moto or upon any obJect:on/comp!a:nt of "

| ,alleged offensive or incite full scene/film is r_ece:‘v,ed through} *
its mechanism. The said provisiohs allow theGovernment to ': .
- re-examine the already certified film in light of the facts

,deVeloped or cOmplaint received post its exhibition. Hence,
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even in the,,absenee of the 'im‘pugned- proVisiens of Section

© 41)(iii), the five objectives ‘of film certification as are

specified in- Guideline 1(a) to (e)'--can be ensured quallly

-~ effectively.

.'That a cmematograph film’ as is defined under Clause (dd)

of Sectlon 2 of the aforesaid Act includes *. any apparatus
for the representatron of movmg pictures of series of

pictures- ‘Documentanes which deplct. reality are closer to

© news or mvestagatlve reports, and are chronrcles of an event

‘or an :ncrdent Documentaries are not merely a reflection of

reality, but ‘_the realityitself. ,Documentaries: can be equated

““to news reports and or editorial submissions. As mentioned

hereinbefOre‘,' news reports or editorial submissions are

nelther sub]ected to censorshrp, nor certification. That berng

= the case, it is absolutely unconstltutronal to sub]ect
, lDocumentarles to pre-censorshrp and pre-certrflcatron
"Treati'ng documentaries and news reports in d:fferent |
. manner violates  the provisions of Article 14 of the

-‘ ‘?'i’“:f‘?ConstiAtutien. h -, |

’ .-"'.I‘hat the medium of documentaries is routinely subjeCted 'to»_f‘-f
ruthless censorship. The Petitioner, as a crtrzens of Indra, o

has the right to receive information under Artrcle 19(1)(a) |

and Article 21 of the Constitution which along with Article 14
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are vrolated due to the appllcatlon of Section 4(1)(::1) of the

'aforesard Act to Documentanes It is therefore necessary

that documentanes ought to be exempted from the

v requlrement of certrﬁcatlon from the . Board The aforesald

Act, insofar as -vlt-_does not make any dlstmctzon between a
do'cumehta_ry "fi'l'm and a non'—d‘ocumentary film treats two
dis$imilar "'forms' of ‘artistic expression and medium of
commumcat:on in a similar fashion and thus violates the

guarantee of equal protectron of the laws stlpulated in

Article 14 of the Constitution.

7. That t'although"news reports of an event are not prevented
“from being made available for public vrewmg, doc_umentar‘iés

| on the same issue are 'refused certification, thus denying

public access thereto. It is submitted that the Petitioner has

been denied access to documentaries such as Sikkim (made.

; by the rehoWned and award winning filmmaker Satyajit' Ray) '

~and No Fire Zone, despite the r}eWS reports of the events:‘

» depicted in the documentaries being pUincIy.‘ aVailabIe. o
AA ':That the Petrtloner is also aggneved by Sectron 3 of the

.aforesa|d Act in’ accordance ‘with which the Board :s

constltuted Sectron 2(b) of the Act deﬁnes the term “Board” ':

- to mean * ...the Board of Film Certification constltuted by the

Central Government under Section 3.
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That the Sectron 3 does not prescribe / lay down the

| qualifications of the Chairman or r the Members of the Board. |

On thrs'ground alone the constitution of the Board is void

i 'and ‘constitutionally‘inva;!id. The Board.;igarries out important

-statutory functions. Despite its role, the members can be

eelected_,-ajt random by the Central Government. Neither the

1952 Act .hcsf_th;e 1983 Rules provide for even bare minimum
qualiﬁCa‘ftio‘his:‘~‘Whic»h a member or ‘the Chairinan must
possesej: for b.eiln’g appoi'nted to the post. The lack of
-qualiﬁcationé -and guidelin_es_ for appointment of membere

and Chairman of the Board is violative of Article 14. On this . -

~ground alone, the provisions of Section 3 of the act deserve

" to be declared unconstitutional.

- CC.

That the . Board is requlred to assess whether a partrcular
cmematograph flm is in consonance w:th the gurdang

prlncrples enumerated under the gwdehnes issued under

 Section 5B(2). On the basis of the appiicatior and the

f"iloard is to certrfy the films under Sectron 5A The acts Of o

: aforesard provisions of Section SB the Respondent No 2. |

the said Board drrectly affect the fundamental nghts of the

c;t:zens (more part:cularly, the right to freedom of speech e -

) and expressron including the right to recerve mformat:on by

‘means of a motion plcture) In these crrcumstances, the very |
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fact that no qualifications.for the members are prescribed

| completely defeats the 'aforesaid constitutional mandate.

This gtves the Central Government an unbrldled power to

.' appomt any person as a member or Chairman of the

~Responde_nt.-- No. 2 Board. The power of the Central

| ‘G'overnment being unbridled violates Articles 14, 19 and 21

DD.

of the Constltutlon

That the aforesasd provrsmn is reqwred to be Juxtaposed to

Sectlon 5 D Wthh prescrlbes for constitution of an Appellate

| 'Trlbunal It provudes that the Chalrman must be a retired

High Court Judge or a person who is ehglble to be appointed ™

s a High Court Judge. Thus, there are clear qualn‘" cations

‘prescnbe.d for the post of the Chanrman of the Appellate

TribUnal.fHowever, no such 'qUa,liﬁcation:s are prescribed for

the me'mbers ' of | the ‘Apbellate TriAbUhal.‘ 'Thus,v th_e

constitytion of the Board as well as the "E':‘o‘nstitutio'n ef the

Appellate Tribunal is arbitrary.and therefore Viblative 'ef ‘,

-~ Article 14 of the Constitution.

EE.

‘That the objectives ‘a’, 'd’ an‘d-"e’ in the 1991 'Guideli.nes‘(l)"‘

- suffer from vagueness, overbroadness and ,céu"se ambiguity,fjf

 FFR.

in interpretation, and those ought te be quashe_d., o

That to the best of the knowledge of the Petitioner, usually

the board members are selected from various social
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backgrounds and such persons who are appointed to the

Board need not have any connection whatsoever with the

motion  picture mdustry However, it is the speczﬁc

v contentron of the Petitioner that the functlon of the Board

and the. qualifications of the members usually appointed
have non”.r_‘e,asona‘bie nexus. Ass‘umingthat- the members of

the Board may be learned or at least experienced

vindividuia‘flisﬁ[in» the field of motion pictures, their aforesaid

knowledge or experience does not assist them in any

manner to determine whether a particular motion picture or

any part thereof is against the interests of —

¥ (i) The sovereignty of India; or (u) Thé‘*’ integrity of

India; or.
(ii)The security of the State; or (iv) Frlendly relations
~ with foreign States; or-(v) Public order; . or (vii)

Decency; or (viii) Morality; or

- (viil) Whether it involves - Defamation; or Contempt of
court; or (ix) Whether it is hkely to mcnte the commisSIon
of any offence A | -

An individual who may have speCIal expenence in the fi eld of, .
! mot!on -plctures, or teaching, or sooal work or hterature etc : '» '
may be able to apprec:ate the al’tlStIC, hterary or the |
"‘?tcommeraal ‘aspect of the motlon plcture However, their"':'.";‘,f.fE
'Arespectnve knowledge or exper:ence does not m any way

enable him or her to appreciate whether the’ factors";

: specaﬁed in 'Sectlon 5B(1) are violated or not.
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That in order to apprecnate the relevance of the factors

| ‘spec1f“ed in Sectlon SB(I), a judicially trained mlnd is
frequrred. Accordlng, to »the Petlt:on,er, iny-a ‘mrnd WhICh is
’aware of the co'nstitutional principles- ch}anvging ’social
~cond:t|ons Iegal posrtlons and other contingencies will be
| lable to. apprecaate whether the factors specn‘red in the

| ,aforesald sectlon are affected However even wrth the

apporntment of a retrred judge of a ngh Court as the

* Charrman of the Appellate Trrbunal as | is specrﬂed in Sectlon |
'5D(4) of the aforesard Act there isno guarantee of exercise
of reasonableness on his part as he may not have cmematlc -
,;;;:;or artrstlc expertrse and/or in the absence of clear gu:delmes '.

 for certrﬁcatron

That the. aforesaid Act and the 1983 Rules _formed_there

under ar’e”'completely silent on the qualifications of members

of the Board‘ (Sectlon 3), or the Examining Committee (Rule o N

~ 22(2)), or the members of the Appellate Trlbunal (Sectlon. o

- VSD(S)), or the Revrsrng Cornmlttee (Rule 24(2)), or the-

~"fj*Exam|nmg Commlttee to be formed under Rule 33(2) to S
t,‘exereuse powers under Rule 33(1) In the absence of

’Speclﬁcatron of credentlals ‘experience, expertrse etc any'v R

) persorn can be appointed and entrusted w:th rmportant
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o i statutory func‘tions which might, and do in fact, affect the

L

 filmmakers’ and the viewers' fundamental rights adversely.

That SeCtion SD, which provides for cbnstitution- ofan

"‘Appel'l"ate Tﬁbunal provides for qualif cations for being

appo:nted as a Chalrman ora member of the sald Appellate

A Trlbunal Sectlon 5D(4) provides that a person shall not be

quallf‘ ed for appountment as the Chalrman of the Tribunal
unless he lS a ret:red Judge of a High Courl: oris a person
who IS qualeed to be a Judge of ngh Court. Further,-‘

Section SD(S) provides that the Central Government may

- appoint s‘uch'persons"who, in its opinion, are qualified to

VA

KK.

judge the effect of films on the public, to be members of the

Tribunal. Such qu‘aliﬁcations are provided for the »Aopella‘te
Tribunal but not for the Board. |

That the aforesaid Act and the 1983 Rules also‘_do not

| provide for the qualiﬁcations of the Chairman of the Boa.rd.'

"That the guldelmes issued by the Respondent No 1 under |

| -~_.‘{;Sect|on SB(Z) of the Act are beyond the gwdlng prmc1ples B

. ,‘mentloned in Section 58(1)

L

That in the ]udgement ln Shreya Slnghal v Umon of

India (2015) 5 SCC 1, this Hon'ble Court has elaborately

. dealt with the chlllmg effect’ and ‘over breadth test’, and it
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“has been laid down that restrictions under Article 19 on the

freedom of speech and expression must be crunched in the
narrowest of terms. Accordingly Sectign 66A of the IT Act

was struck down as unconstitutional.

That the power given »by the impugned proyisions are
operated more like a weapon whereby the content of the
film is ;ontrolled, the artistié freedom is curta'iled, the film-
maker is harassed and harmed financiélly, and the audience
is deprived of ente_rtainmve»nt and information. The filrh-
makers either have to succumbl to the dictate of the Board
or approa_ch'the Iégal system to fight out. Therefore, these

p'rqvisions have a chilling effect on the exercise of the

constitutional right to free speech and expression which

‘would include (a) the artistic freedom to produce

documentary and non-documentary works (b) the right of'
the artist to have her work disseminated (c) the right of the
public to have access quality cinematographic  and
documentary works which in turns adqresses the bubiic‘s |
right to information and the right to réceive entertainmént. |
While this Hon'ble Court has gone to the éxtent of hélding
that these rights emanate from the right to freedom vof’
speech and expression under Article 19(1)(@) of the

Constitution, in this present era of information technology, it
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may be said that these rights are also traceable to the right

 to life under Article 21 of the Constitution.

That cinematograph films ordinarilyrequiré a large outl'ay{of

~ finances, and various resources to make. A vast majority of

"c:nematograph films are also made with a profit motave,

while sub-serv:ng the interests of growth of the arts as well
as of the;,r,l.ght to freedom of speech and self expression. It |
is subrnitted’ that certification of films are routinely withheld

with the :'s'ole intent of coercing the film-makers producers

| and dlstnbutors thereof into accedlng to the modifications

demanded for certif catlon resulting in gross abuse of the

f‘»jfpower-_of_ certification and pre-censorship. -

That the various frivolods- cuts are demanded of films for

certiﬁcatic’m thereof usually for oblique and poli'tica»l 'motives,

which maJOnty of film- makers unwrllmgly accede to, owing

to financial burdens Some mstances of such fnvolous cuts. o

! being demanded are: -

| ”:';--,-.fa /(ulz‘ragathth/r/kka/ (Tamll 1993/2007) Certlr“ cation was |

. W|thheld for cuts to be made of scenes showmg trammg‘ o

of rebels in the Sri Lankan Civil ~Wars,‘ and of police |

. officers fleeing  from the scene when ‘forfner,-'Prirne -

Minister 'Rajiy Gandhi is assassinated.. The ‘ﬁlm'vwafs
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| re!eaSed without cuts in 2007, fourteen years later, on-

orders of the Madras High Court

. Kama utra: A tale’ of love (Enghsh 1996) Cemfrcatlon

| was wrthheld for deletion of scenes: deplctmg nudity. The

nudrty was an .e,esentral part of the film, where one

. character was»a courtesan, and the theme of the film was

the two' oen'tral female protagonist‘s attempting to win the
sexual favours of one of the male protagonists. Was

released m Indra after extensive cuts.

. ﬁ/’:g_{Hin‘di, 1998): Certification was withdrathdue to
| hooliganisrh »at the time of its release, an‘d.it was re-
exa_mined-. | - | |
. M (Hindi;-_'1~998):Was certified for release eventually
-~ after uarious cuts of SCenes depicting violence and drug

- usage, - but co'uld not ‘be re'leavsed owing to financial

diffi cultres incurred by the Producer by then

. War and Peace / Aman aur Jung (Documentary, Enghsh /'

vadr, 2002) Cert:f’ cation was withheld for cuts of about |
. 20 minutes of the ﬂm Bombay Hrgh Court eventually o
. permitted release of the f Im without any cuts

" f. Pink Mrrror [ Gﬂaab/ Aa/ng (Enghsh / Hmdr, 2004) Stll!,'_'"'_‘-',"’f

: _unreleased in Ind!a s:nce it depicts homosexuahty, sexual '
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' relationship ‘betv'vee'n_ a transsexual / transvestite and a

male.

. Hava Aaney De (Hlndl, 2004): Strll unreleased in Indla,

smce certifi catlon was wrthheld on: demands of cuts of
about 20 min‘utes, which the filmmakers refused to
-Vaccede,__:,t'o.:', |
. Aﬂ/_ (Ejnvgj:li,Sh,‘ 2005)_: When the'fil‘mmakers applied for

reco'n'sld‘eratlen of the “A” certificate to'be modified to a

“U/A’_;"‘;'cfe.rtjiﬁcate to enable them to release it in television
also, all references to the 1984 anti-Gikh riots was

demanded for the same; the film based on the 1984 anti-

- Sikh riots. B |

R H_ag‘ Apﬁad (Hindi, 2009): Certification Was ‘withheld
' unless cuts were 'm_ade; Delhi High vCourt,fe‘v_entually
" permits relea,se' without euts, and awards costs of Rs

110,000/- to the filmmaker.

. The' Girl with the Dragon Tattoo (Englishv -2011)?
'Certlflcation wrthheld demandlng scenes showang rape |

", and torture be deleted. St unreleased rn India. -

| k. Papilio Buddha (Malayalam / Englrsh 2013) Was certified
after scenes were blurred and audio was muted as

- demanded
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L. I\‘I‘o Fire ‘Zojr;e:"In the Killing F.i.e‘ld's% pf Sti "La-rika‘
| (MUItilinguai— Documentary, 2014): Still unreleased '_in
India as certification Waswithheld pending cuts regarding
sceneé shoWing'prisohérs’ of the Civil War in Sri Lanka
: béing Stripped, tortured, "and: extré?judicia»lly exterminated
| by the Sri Lankan Army. N

m. Un-freedom  (Documentray; En’gliSh;' 2015):  still

unreleased in India as certification was withheld pending

~ cuts, which were not acceded to.

" n. The_Painted House (Malayalam / ,En'g’!ish; 2015): still
unreleased in India as certification was withheld penrding
demands for scenes involving nudity being deleted.

0. Mohalla Assi (Hindi/2016): A film based on a very popular

work “Kashi ka Ass/’ by Dr. Kashinath Singh was refused

certification citing reason Ath‘at‘ it m’ight hurt religious
sentiments. The Producer has filed a Writ Peti‘ti'on in Delhi
High Court against the deéision of the App’ellate Tribunal
'confirfﬁing the Board’s refusal. |

p. Sharanam_Gachchami (Telagu/2017): A film on cast

based quota was vd‘eni,ed certificate on the grounds that it
might affect public order and disrupt peace.
q.Jo//z'LLB; (Hindi, 2017): ‘The facts surroundingvthe cuts

demanded in Jolly LLB are unusual. In this case, after the
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Board had gi;/en its'certiﬁcation, a PIL i’/vas-fi[ed in the
Aurangabad Bench of the Bomba’y ’High chur‘t alleging
that since the image of the judiciary woulvd be maligned“
due to certaih scenes; the said scenes neerd‘ed' to be
eliminated from the film. The ‘High Court Wénf on to
direct certain cuts which were not considered _necesSary |
by the Board.

r. Lipstick under my Burga (Hindi, 2017): The CBFC recently -

has refu'sed-to certify this movie ‘beéa-use, according to
the Board “the story is /ady' oriented ... there are sexual
- sceneé, "abusive words, audio | poangra,éhy am‘f a bit
sensitive touch [sic] about one particular section of
-SOC‘/E’Z')/"‘. The Board has refused certification vunder'
clauses 1(a), 2(vii), 2(ix), 2(,X),‘ 2(xi), 2(xii) énd 3(i) of 't'he
1991 Guidelines. The Produc::er‘ has approached the

Appellate Tribunal against the said decision.

Itis submitted that the abové list, though indicati\)e, is by no
" means exhauStive,’ és a viargé. numbe'r;of cuts de.ma'ndved by
the ReSpondent No. 2 are not re'ported by film-makers, who
are more concerned with ensUring tirﬁély releasé of their

films.
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That the Petitioner" has been denied his right to view many

of the above films such as Paanch (Hindi, 2001) release of

which was delayed by the Respondent No. 2 by arbitranly

| demandlng deletions from the movie, eventually resultmg in

the release of the movie ﬂnancaally unvrable for the producer
ithereof. . | | |

-Thatnow:_ino' to ‘fhe\ lack of guidelines, the unbridled pOWer,
and the fs‘i}ihjer:til/e nature of the exercise of ce_rtification, the
Petitlone’rf-:’h;ajs | be'en‘denie_d his rioht to view ﬁlnds such as
The Pink M_ir-ror/ Gulaabi Aaina (English / Hindi, 2001 ), Hava

Aaney De (Hindi, 2004), Gandu (English / Bengali, 2010),

he Girl with the Dragon Tattoo (English;,'};;2011), Chatrak

* (Bengall, 2011), 50 Shades of Grey (English, 2015),

Unfreedom (English, 2‘015); The 'Painte'_d_House'(MaIayaiam, /
English, 2-015) and Mohalla Assi (Hi’ndi,. 2016) merely owing

to the subjective perception of the members of the

| | Respondent'No. 2 of acceptable' sexual and /-or 'soc‘ial |

| vbehavrour Itis pertinent to pomt out when the above fi Ims |

”‘};‘;were censored there are numerous contrary examples of'_. .

“explicit scenes of sexual intercourse), LGBTQ persons, rights, o o

| films depicting sexual intercourse (Parc-hea; '2016 'Con.ta'“ed‘ ,

rrelétionsh‘ips and intercourse (Girlfriend, 2004; Akdha—néar/; .

12012; Darmiyaan, 1997, Kapoor & SOns,._2016; My‘Brother.v,.v
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Nikhil, 2015, I Ani, 2010; etc.), and containing‘explicit

'language (Omkara, 2006 is partrcularly notable for

gratuitous use of exphat terms / expletives in the Khar/bo//

- dralect by all the central characters) that were granted

certificate without. any objection being raised to such
content The' arbitrarineSS of certification of the film Parched

wrthout any cuts/alteratrons despite a graphlc sexuaily

‘rntrmate scene Whlle alterlng the a Kissing scene which is

qumtessentra! 1n the James Bond film Spectre (2016) is

~unreasonabie and vrolatrve of Constrtutronal nghts of the

Petltloner as’ well as other citizens of India.

hat the discrimination ex facie apparent from the instances

~ cited above is solely owing to the absolute lack -Of any

gwdelmes whatsoever in exercrse of the powers, resulting in

the power berng exercrsed not merely. arbltrarrly, but also

w1|ful|y and rntentlonally in an oblique manner with a view to

| ~ furthering ulterior motlves, especnally polltrcal to shape |

‘opinions  on socro-polrtrcal and communal lssues and

. perpetuate particular opinions.

s,

That the discrimination is even more a—pparent in- respect of '»i S
'documentarles which are mere deplctron of real life events / V. ,j

‘facts and rnherently mcapable of being pre censored

- Though a fundamental right of an Indian Citizen, the rrght to
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free speech. and expres'sion by means of documentaries has

been and is bemg sub}ect to large scale illegal abrldgement/

-‘ “denial. The consequence of curtailment of free ﬂowmg'

| inforn]ation is that any healthy debate and cntucnsm,
'essent'ial'.i,to the proper functioning of a ‘democracy is stifled.

. This Hon'ble Cddrt in the judgment in R.K. Anand v. Delhi

High Court, (2009) 8 SCC 106, while holding that NDTV
cOu'ld_ tel‘eca'et'é sting operation (involving a prosecution

witness’ and lpublic prosecutor and’ defence lawyer) in

relation 'to:é case sub judice before the Court without any

prior approval of the trial court, Delhi ngh Court also held

,.';-;‘;;,;that media ‘cannot be subjected to pre-censorsh:p in the

fo!lowmg wo,rds .

290, It would be a-sad day for the court to employ
the media for setting its own house in order; and
media too would certainly not relish the role of being

the snoopers for the court: Moreover, to insist that a
eport concernmg a Qendmg trlal mav be Dubhshed or

subject to the prior consent and Qermlss:on of th B

court would tantamount to pre-censorshlp of reporting
‘of court proceedings, And thlS would b quamlv an

the Constitutaon

UU That the right to freedom to practlce any trade, profess:on :
or busmess is completely effaced by the |llegal and arb:trary

- exercise of -the power of certification. Tt is submntted that L
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filrris requi're‘ large"o‘utlay- of financial and other’ resources
- being made at the outset and at vanous stages in the
making of a film, which investment is made relying Iargely
-on the tlmeiy release of the ﬁlm in the same form in whrch it
was made However by arbrtranly and illegally exercising
the power to wrthhold | refuse certification, the entire

' process rs frustrated esultlng in denial of the said

Fundame‘ntal-Rrght guaranteed under Article 19(1)(g).

V. That the power is untrammelled and bemg without

gurdehnes, suffers from vagueness and deserves to be set

f:*fa5|de rs especrally apparent from the fact that despite a large -

f?inumber of films being denied certrflcatron, the saud ﬁlms are |
nonetheless released upon Jud:c1al review of the order
-denymg or wrthholdmg certrt” catlon, solely on the ground

that the same were exercised arbrtranly or |Ilegally

- WW. That assummg the pre—censorshlp provrsrons are removed .
- from the aforesald Act Just the way the Act was when o

,‘.o'riginally drafted, no 'adverse impact on _the,soc:ety wril be‘

" made, no law and order situation will bé.?created, none of - o
“the objectives of film. certification as specified in Goidelines_.:‘.,._’
" Clause (1) will be hampered among othervthin,gs,:because':

the films get released with due certification but without any o

_‘-‘pre-censor_ship.’ The fear of adversity is‘un‘foundedwhich s
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proved by the fact 'that each film maker who has contested

the Board’s;fdemands of cuts/ alterations on the grounds of

impropriety oi':'-'apprehens'ion of law and order situation,;_,has'

v succeeded‘in releasing his/her film mlts original form Upon
'gettmg the Boards demands quashed and in fact no such

‘danger or. harm was posed with the sald release.

\

. That if~-freé. fs’pe‘ech is. about the right to receive information,

an about the socaal good of a publlc sphere in which
mformatlon c:rculates freely and widely, then the vehicles of

lnforrnatlon such as films, documentaries, news reports,

artistic endeavo'urs such as play, dance & music
performance ‘etc must occupy a placé?‘ ‘f'.:‘devoid ofd pre-
'Cen'sorship If COntent‘ infon news reports television
ventertalnment channels, radlo statlons internet ﬂows freely
- sans pre- censorship wnthout posmg any harm/danger to
,- society, to |solate and subject films, documentanes frorn this |

'~ freedom is mer‘ely regressive, It 'ha's .been 27' year‘s“s'incet the ». -
~'dec15ton in  Abaas was g:ven and masswe changes |n. |
“:""1'?‘;-1nfrastructure, technology and all other Spheres of life "
'i'ancludlng the soaal/cu[tural realxty have taken place Itllsb
hlgh tlme the Judiciary hetps lmprove our democracy and't.t-
pubhc space whlle ensuring genume freedoms dlrectlng due

exercise of self—restramt, for which it removes the pr0vus:ons
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of pre-censorshipfrorh' the aforesaid Act and the impugned

1983 Rules. |

The restriction on the freedom of expression under Arti;le

19(2) :of the Constitution of India and" Section 5B(1) and

5B(2) of the Act need to be interpreted narrowly. It must be

shown thait_the“"‘direct’ and ‘immédiate' impact of the film will
be agai‘rrs't'the'interests if sbvereignty and integrity of India,
the securrty of the State, fnendly relatlons with forelgn
states, pubhc order, decency, or morahty, or mvolves
defamatlon o_r contempt of Court or is likely to incite the

commission'_"c')f ‘any“ offence. When ,ﬁl_mS.,._; particularly =

*““documentary films are made portraying facts and reality, the

'Objectives may be v_aried and their content is open to

subjective interpret'ation{ Therefore a test of a ‘dir,ect’ and

- ‘immediate’ impact must be required to be applied for such

77.

artistic expression to be curtailed in any manner.

The Shyam Benegal Committee was constituted by the -

_ Govemment It has rendered a detailed report laymg down'

"vf‘the manner ‘in which the Board must carry out 0r_'t’l7",,‘1

'recommend modifi cations in such artistic expressron. -The

recommendations of the Behegal Committee must be given

'. effect- to and ,the Act, Rules and Guidelines thereunder»must-
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be enforced in accordance with the Benegal Committee

recommendations.

AAA.That the potential for adaptability with changing times is

engraved in the aforesaid Act through Section 5A(3)
whereby the validity of the certificate granted is declared to
be valid only for ten years and not in perpetuity. Rule 29(2)

of the impugned Rules provides for renewal of the certificate

- which is mandated to be treated as ‘if it were an original

application.” The intention behind keeping the validity only
for ten yeafs was to keep the possibility for a film maker

who was given a ‘A’ certificate ten years'. ago to-apply for

| and to receive a fresh ‘U’ certificate commensurate with the

BBB.

changing times. The original intention of law makers was not

even to grant powers of demanding changes in the original

film cdntent as the said impugned provision of Section

4(1)(iii) was absent in the original Act and was introduced

only in 1981.

The recent Judgement of the Supreme Court in Abhlram
Singh & Ors v. C.D. Commachen(Dead) & Ors 2017 SCC9, J.
|

Lokur, in paras 48 to 51, while, emphasizing on the need of

the law to adapt to the changing social reality caused by the

- technological advancement, observed, “...it has to be

recognized that there is a continuing process of the growth
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of law and one can retard it only at the rrsk of alrenatmg Iaw

.'from life ltseif " Consrdermg ‘the - mammoth changes in

human reality and societal composition since the decrsron of

K Abbas (Supra), it is high time the 1mpugned Act Rules

and Guidelrnes ge_t an overall face lift.

CCC.That the categones for certlflcatlon as is specrﬂed in Section

DDD.

L provided by Section 5B(1) of the aforesard Act whach are'f ' ,:,;"3

4(1) or Sectron 5A(1) of the aforesald Act may be increased
and changed SO as to accommodate the content in the film
to dlfferent groups of populatlon New categories such as
‘not for Under 12’, ‘not for Under 15, ‘Under Parental

Gurdance’ | ‘Adult with Caution’ w:th mandates of ‘specific

k"}:;ﬁfﬂi‘sclaimers in the publicity material and -.before the initial

credrt titles of the film’ etc may be mtroduced

That the Gurdehnes dated 6th December 1991 specn‘” ied .in

Clause: (2) thereof ought to be quashed on the ground of

‘berng overbroad arbltrary, lmprecrse, vague, etc The'_ . |
vremoval of the said- Gu:delmes wrll not have any adverse o

.‘j_.reffect as the Board wil still be bound by the gurdehnesly

: replication of the restrictions set m Artrcle 19(2) of the"
Consttution, Hence no Injury/harm vill be caused upon®

| quashing of the said Guidelines.
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That it is pronounced in M.P. v Rakesh Kohli (2012)6 SCC
312 by this Hon'ble Court that when the laws passed by the
Parliament have flaws which are of Constitutiona! ‘nature, the
impugr.‘ledﬁAct needs to be décle{red invalid. The present Act
suffersj from so many inadequacies and defects hampering
the fundamental rights of the Petitioner and other Indian

citizens that the impugned portions of the same ought to be

declared invalid to that extent.

A documéntary maker is cépabie of taking responsibility Qf
articulatihg an app‘“‘ropriate‘disclaimer which will Vai'é"rm, warn
or give notice to the audience about its theme/treétmeht
and issues raised thereon along with information whether it
involves violent or sexual content etc that may be

inappmpriate for potentially vuinerable audience (including

children). The text of the said disclaimer may be verified by -

the Respondent. No. 2 who shall then suggest changes in
that text if the content of the ‘documentary warrants the

same.

If the said disclaimer stays on the screen for a duration

ranging from 30 seconds to 90 seconds depending on the
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length of the text, before the beginning of the actual

documentary, the audience will be able to make an informed

choice about viewing the content.

It is unfair and discriminatory to impose same amount of
fees as are presently required to be paid for certification of
documentaries as that for the feature films which have
budgets running in crores of rupees. Considering this
disparity and the limited avenues for revenue generation
open for documentaries, the fee be completely waived or be

fixed at a token value for the documentaries.

The rampant arbitrariness, favouritism, prejudice in decision

making while processing the application for certification

which is prevalent presently as is evident from the decisions

made in cases of films " Parchéd’, “Saat Uchchakke”, "Udto

Punjab”and "Befikré’, ought to1 be stopped so as to restore

faith of the film-makers and audience along with

guaranteeing their fundamental rights.

Shyam Benegal committee that was appointed by the
Respondent No. 1 itself has submitted”its i'ecommendations

which were arrived at after taking the film fraternity’s
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submissions and the Petitionér is satisfied with their

|
suggestions.

That the Petitioner Vhas not filed any other / similar petition
before this Hon'ble Couft in respect of the issues raised in
the present petition. It is submitted that th\iis_ Hon'ble Court
th'us has the jurisdiction to entertain the present Writ

Petition.

That the Petitioner has not filed any other or similar petition
either before this Hon'ble Court or ény other Court" in
respect of the issues z;aiéed in the present petition. This
Hon’blé Court has the jurisdiction to entertain the present |

Writ Petition.

That Annexures P-1 to P- 4 produced along with this Writ

Petition are true and correctvc0pi'es of their respective

originals.

The Petitioner craves leave of this Hon’ble Court to add to,

alter, amend and/or modify any of the grounds afore stated.

’
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25. The Petitioner has no other equally efficacious remedy
available to him other than to file the instant Writ Petitioh
Qnder Article 32 of the Constitution fdr the protection of his
fundamental rights under Articlesv 14, 19 and 21 of the
Constitution. The issues canvassed in this Petition are

constitutional questions of seminal importance.

]

26. The Petitioner states that the present petition is being filed

~ bonafide and in the interests of justice.

PRAYER

|

|

In light of the above facts and submissions and in-the interest of
justice, it is humbly prayed that this vHo'n’bIe Court be graciously

pleased to:

(i) Issue a writ, order or .direction ‘in the nature of certiorari
declaring the p‘)rovisionsv of Section 4(1)(iii) of the

Cinematograph Act, 1952 as unconstitutional,» by virtue of
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(iif)

(v)
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being in violation of Articles 14, 19(1)(a) and 21 of the

Constitution of India and quash the same; and

Issue a writ, order or direcfion in thé nature of certiorari,
declaring the provisions of Section 3(1) | of the
Cinematograph Act, 1952 and Rule 3 of the Cinematograph
(Certification) Rules, 1958, as uncons'titutional by virtue of
being in violation of Atticles 14, 19(1)(a), and 21 of the

Constitution of India and quash the same; and

Issue a writ, order or direction in the nature of certiorari,

~ declaring the provisions of Section 5(1) and Section 5(2) of

the Cinematograph Act, 1952 along witthuIe 7(3) of the
Cinematograph (éertification) Rules, 1958; as
unconstitutional by virtue of being in violation of Articles 14;
19(1)(a), and 21 of the Constitution of India an‘d quash the

same; and

Issue a writ, order or direction in the nature of certiorari,
declaring the provisions of Section 5D(1) to (5) of the
Cinematograph Act, 1952 as unconstitutional by virtue of

being in violation of Articles 14, 19(1)(a), and 21 of the
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Constitution of India, and Rule No. 24(2), No. 33(2), No.
43(6) of the Cinematograph (Certification) Rules, 1958 and

guash the same; and

]

Issue a writ, order or direction in the nature of certiorari

declaring the objectives ‘a’, 'd" and ‘e’ in the Clause 1 of the

~ Guidelines dated 6% December 1991 as unconstitutional by

, o

(vii)

virtug of being in violation of Articles 14, 19(1)a), and 21 of

the Constitution of India and quash the same; and

Issue a writ, order or direction in the nature of certiorari,
declaring the Clause 2 of the Guidelines dated 6" December
1991}_.as unconstitutional by virtue of being in violation of
Articles 14, 19(1)(a), and 21 of the Constitution of India

and quash the same; and

Issue a writ, order or directioh in the natqre of certiorari,
d;aclaring the Rule No. 22(2) and 22(8) of the
.Cinematograph (Certification)  Rules, 1958, a,é
‘unconstitutional by virtue of being in violation of Articles 14,
19(1)(a), and 21 of the Constitution of India and quash the

same; and
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(viii) Issue a writ, order or direction in the nature of mandamus

(ix)

(x)

declaring that the existing categories of the certification

specified in- Section 5A(1) of the Cinematograph Act, 1952

" are inadequate as those fail to inform the audience about

the suitability of the content to vulnerable viewers; and

Issue an apbropriate Writ, Order or Direction reading down |

the provisions of the Cinematograph Act, 1952 so as to

- exclude from its purview "documentary films", and declaring

that "documentary films" do not fall within thé""'ambit of
Section 2(c) read with Section 2(dd) of the Cinematograph
Act, 1952 and, consequently, are not subject to any pre-

censorship norms; and

Issue a writ, order or direction in the nafﬁre of mandamus,
directing the Central Government to frame appropriate rules
so as to incorporate provisions of. disclaimer, its text,
appearance, length etc that should appear before the

beginning of the documentary films and to that extent alter

the provisions of the Cinematograph Act, 1952; and
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(xiv)
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Issue a writ, order or direction in the nature of mandamus,
directing the Central Government to waive the prevalent fee

applicable to documentary films and to that extent alter the

provisions of the Cinematograph Act, 1952;

Issue a writ, order or direction in the nature of mandamus
declaring that the present Respondent No. 2 ‘Board s
incompetent to carry out any fu|nctions under the provisions

of the Cinematograph Act, 1952)

Issue a writ, order or direction in the nature of mandamus
declarihg thaf any executive body or board or commisSion
appointed by the executive is not a 'con"lpeten*‘c' bbdy to
adjudicate whether a film has content to invite a reasonable
restriction under Article 19(2) of the Constitution as such an |
adjudication is onfy within the-domain and competence of

the Judiciary of India; and

Issue an appropriate Wnt Order or Direction declarmg that

~ the law laid down in Abbas was per incuriam as the Abbas :

decision was rehdered without even considering the law laid
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down in Brij Bhushan which was decided by a six Judge

Bench of this Hon'ble Court;

AND FOR THIS ACT OF KINDNESS THE PETITIONER AS IN

DUTY BOUND SHALL EVER PRAY

Drawn By: B "~ Filed by
Sanjoy Ghose & -

Gautam Narayan - Gautam Narayan
(Advocates) ~ (Advocate for the Petitioner)
Settled by:

Mr. Gopal Subramanium Senior Advocate

DRAWN ON: 25.02.2017
FILED ON: .03.2017
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IN THE SUPREME COURT OF INDIA
ORDINARY CIVIL JURISDICTION
WRIT PETITION (CIVIL) No. ~ +  of 2017
(Under Article 32 of the Constitution of India)

IN THE MATTER OF:
Mr. Amol Palekar. . ... Petitioner
| e . Versus | e
Union of India &.»Anr' | ..._Res‘pondents
. - AFFIDAVIT

| I Mr. Amol Palekar S/o Kamalakar, aged about 72 years, residing at
Prabhat Road, Pune 411004 Maharashtra, presently in New Delhi, do

hereby solemnly a_ff,rrm and state as under:

1. ThatIam th‘e"Petit'ioner herein, -and as such am duly authorised
. and competent to aﬂ'" rm the present affi davit.
2. I state that the present Writ Petition has’Rag frafted\on my

D16 of 1

.'5’%
VAN

%ﬁ?’e' n e/ and |
oﬁgg%ft‘zzfsqe best of my knowledg v loaz|

73%%%’5@

. this Hon'ble Court. L ,
3. That the annexures to the Wnt Petatlon are true and correct*'

" copies of thelr respectlve orzglnais

H§Hﬂ

ey Dat ' | I
@ \ 2?:&2,,, E%r'- eff at New Delhi on this the27th day of February, 2017 that the’ R

CERTIFIED THAT THE CONTENTS EXPYAINED TO THE - PEPON ENT.]__M o
DEPONENT EXECUTANT WHO IS SEEMIED PERFECTTOLA, ,

UNDERSTAND & L AFFIRYED O DEPOSED BEFORE NG A/¥ o7 ARY, Do éﬂsr o ™ 9212499802

u) ‘_ DOVERNMENT OF pia_ A/ “CS440L08

7Y~ SEPREME COURT OF | : :
s, QQMPOUND NEWDELﬁ?%, w i?” '

g ,r'ﬁsgnlswr Pg/;j_ ............
M [ SR A —
W fa .
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N APPEN-DIX

The Cmematograph Act 1952

| ect:on 2(c) of the aforesaid Act deflnes “cmematograph" to

mclude any apparatus for the representat:on of moving

plctures Qr ser:es of plctures Further, Section 2 (dd) defines

“f Im” to mean cnnematograph film. The aforesald Act does

not pro\_/_.ldefor_ a distinct definition for ‘documentaries’

Section ‘:3(351'7)‘ reads as under:

For the pUi‘ste of sanctioning films for public exhibition, the

Centra! Govér‘nment may, by notification in the Official
azette, constitute a Board to be-called. the Board of Film |
~ Certification which shall conssst of a Chairman and not less

'than twelve and not more than twenty-five other members

appointed by the Central Government. |

~ Section 4 of the aforesaid Act provides for exa,rhihation-j of
' films which reads as under: |
Exammatlon of Films.— (1) Any person desmng to eXhlbIt any. L

,f" Im shall in the prescribed manner make an apphcatlon o

the Board for a certificate in respect thereof and the Board P

may, after examining or havmg, the film exa;mmed; in “the -

_ prescribed manner, -
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(i) ‘San'ctioh the ."fillm‘ for unréstricted public
| eXhibitioh: |
[Prdvi’de'd that, having regard to any material in
~ the ﬁ‘lm,> if the Board is of;;t,he‘ opinion that it is
“neces,s'aryv, to caution that the question as to
whéthér-any child belbw the age of twelve years
 may be allowed to see such a film should be
'l:"'»(.:bn‘si‘dered by the parents or guardian of such
'»5_‘;(‘:hi!d,‘ the Board may sanction the film for
| ‘-,ﬁnrestricted public exhibition | wfth an'
' eﬁdor'sement to that effect; or]
(ii) Sanction the film for public exhlb:tlon ‘restrictéd
- toadults, or |
(iia) f‘sanctionv the film for pvubliclz exh_ibi’gibn' restricted to
| members. of any ‘pr‘ofession or any ,CIass of persons,
having regard to the nature,‘c“onte_ht'énd themé of‘the;.: -

film; or

(iii) Direct the applicant Ato"carry- outsuch exciSidns or - o

modifications in the film as it things. necessary

|  before sanétioning the film for public exhibition

" under any of the foregoing clauses; or

(iv) Refuse to sanction the film for public eXhi'biti(o_n.




(2) No actron under the provrso to clause (i), clause (u), clause

-(u»a), clause (iii) or clause (iv) of sub-sectlon (1) shall be taken by

~ the Board except after giving an opportu‘nlty to the apphcant-hfor

representing his views in the matter.”

Section 5(1) -

(1) For the purpose of enablmg the Board to efficiently discharge

'the functlons under this Act, the Central Government may

establrsh at such regional centres as it th:nks fit, advisory panels

‘ each of whrch shall consist of such number of persons, " being

persons qualifi ed m the oplmon of the Central Government to
Judge the effect of f lms on the public,. as the Central Govemment'_ |

may thmk fit to appornt thereto

', Section 5-A p,r_ovides for certification of films as is reproduced

hereunder -

“5A Certlf cation of f:lms (1) If, after examlmng a f" lm or havmg

the film examrned in the prescrrbed manner the Board consuders

o that—

(a) the film is surtable for unrestricted publrc exhrbrtron, or, as thef:'
case may be for unrestncted publrc exhlbrtron wnth an”j o

endorsement of the nature mentioned in the provrs:on to clause (:) R

of .sub-section (.1) of section 4, it shall grant to the person
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applying for a certificate in respect of the film a "U” certificate or,

as the case may be, a “UA” certificate; or

(b) the film is not suitabie for unrestricted publ-ic exhibition, but is
surtable for: pUbllC exhibition restricted to aduits or, as the case
Amay be, is surtabie for public exhibition restncted to members of
any professron or any class of persons, it shall grant to the person
applymg for a: certrf‘ cate in respect of the f Im a “A” certiﬁcate or,

o as the case: may.‘_b,er,, an “S” certificate, and cause the f-ilm to be so
~ marked in the prescribed manner.

Section 5-B :- P_rinciple_s for guidance in certifying films.—
“SBV,;,;}f%grinciples-for ,-g‘u‘idance in certifying films- ‘-

(1) A film shall not be certified for public exhibition i, in
the opinion of the ‘authority com.petent' to ,grant
certn'“cate, the film or any part of it is against the

interests of the sovereignty and mtegnty of India, the |

security of the State, frrendly relations wrth forergn' |

States, public order, decency, or moraiity, or 1nvolves_v |
T defamation or contempt of Court o is Iikeiy to: mcrte the_:_['

commission of any offence.

.(2) SubJect to the provisions c0nta|ned in sub section (1),

the Central Government may rssue such directions as it .

‘may think fit setting out the pnndples which shall gurd,e e

FLRLES,
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- the authority competent to grant certificates under this

Act.”

" The Cable Televaslon Networks (Regulatlon) Act, 1995 -

ectlon 2(9) of the sald Act deﬂnes the term programme as

- follows: ‘(@) programme means any television broadcast and

includes -

(i) exhibitilori of films, features, dramas, advertisements and
seria_ls'zthroug'h‘ video cassette recorders or video cassette
players; *

(i) any audio or visual or audio-visual live performance or -

i presentation, and the expression ‘programming service’
shall be construed accordingly.’

Section 5: PrOgramme Code.-- No.person -s‘haIIAtran's.mit or re-

transmit through a cable service any programme unless such

_ programme is in conformlty W|th the prescrlbed programme L |

code.

CHAPTERV .

Section13. Power to Prohibit transmission of certain

. programmes in pubhc interest.-- Where [any authorised':"-l‘.v""-t{'

off cer], thmks it necessary or expedient so to do in the pubhc

mterest he may,. by order prohibit any cabie operator from
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transmlttmg or.re- transmlttmg [any programme or channei if, it
is not in conformlty w1th the prescribed programme code
referred to in section 5 and advertrsement code referred to in
section 6 or if it rs] Irkely to promote on grounds of rellgron,
| race, language, caste or community or any other ground
_whatsoever, dtsharmony or feelmgs of enmity,- hatred or ill-will
betweendrfferen_t religious, racial, linguistic or reglonal groups
or castes o’r'icijommdnities or which ie likely to disturb the public
tranquillity;_'*_‘-V:lj‘, ) |
| .'Section 20» | Power to prohibit operation of “cable television
| network in publrc mterest —[1] Where the Central Government
thrnks it necessary or expedient so to do in pubhc mterest lt
may prohibit the operatlon of any cable television network in
'such areas as 1t may, by - notlf” catron in the Offrcral Gazette,

.specify in thrs behalf.

[(2) Where the Centra! Government thmks it necessary or

expedaent so to do in the interest of the---' . |
(i) soVereignty or integrity-of India jor

(i) security of India ; or

(i) friendly relations of India with any foreign State; or -

- (iv)  public order, decency or morality,
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it may, by order, regUIat‘e or prohibit the transmission or re-
~transmission of any channel or pvr09ramme.

(3) Where the Central Government conSIders that - any‘

programme of any channel is not in conformlty with the
'___prescrrbed programme code referred to in section 5 or
 the prescrlbed advertisement code referred to in Sectlon

| 6, |t may by order, regu!ate or prohlbzt the transmrssron

or re-transm:ssron of such programme]

" The Cinematoéraph ‘(Censorship) Rules, 1958.

Rule22 Application 'for -eXarninati‘on of films:- (1) Every application

to certlfy a r“ Im for public exh1b1t|on shall be made in wrlting in

Form II set out in the Schedule , accordlng as the film is produced

in, or rmported ;nto, India.

(4) If in the case of a news reel, documentary or other short
ﬁlm the Regional Ofr“ cer is satisfied that the apphcant is
not able to furnish the documents speaf” ed in clause (b)'
of sub-rule (3), along W:th the apphcatron for reasons."
beyond his control, the Reglonal Oﬁ" cer may dlrect that

- such documents ‘may be fumrshed wrthm ‘such peno.d' |

after the examinatlon of the film as he may specufy, or,d.‘,‘;,

' ~that the submrssron of such documents may be drspensed |

- with.
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'»23 Examlnmg Commrttee (1) On receipt of an application under
rule 22 the Regional Ofﬁcer shall appomt an Examining Commrttee
~ to examine the film. The examination shall be made at such place
~ and at such tzme as the Regional Offlcer may determme and at the

' expense of thevapp_lrrcant.

(2) The Examiniing-Committee shall consist -of-v_

(a) in the case of a news reel, documentary short, or a cartoon or

~in the case of a film predominantly educatronal a member of the

Adv:sory Pane,l 'and the Regronal Officer or Assistant -Regional

Ofﬁcer; and

(b) :n the case of any other films, four members of the Advisory

Panel and the Reg:onal Officer or the Assustang Regronal Ofﬁcer,

(3) Immedlately after the exammatlon of the fi Im, the opmlon of
the members of the Examining Commlttee attend:ng the
examlnation shall be recorded in duphcate by the Reglonal Offlcer

or Assnstlng Regaonal Offrcer, or in the absence of both, by a

member of the Committee appomted by the Reglonal Ofr“ cer for -

. thIS purpose stating, with regard to each member, whether he.gf‘

considers—-.

. e

(a) ‘that the film is or is not ‘suitable for un’restri‘(:te'd' pebli'c'-

| exhibition; or
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(b) that the ﬁlm will be suitable for unrestricted public exhibition,

or ,»p'ublic exhibition restricted to adults, as the case may be, Aif_a |

specified portion or specified portions be d_eleted therefrom.

(c) that the film is not or is not suitable: for public exhibition

restric_ted to adults; or.

The Cinematdﬁraph (Certification) Rules, 1983. )
3. Terms of bjf'ﬁ:ée- |
(1)A member of the Board shall hold office during the
. pleasur’e';of the Ceh'tra'l Government. |

_(2) Subject to the provrsuons of sub rule (1), the Chairman
| shall hold ofF ce for a penod of three years and shall

continue to hold office untll h_lS successors is appointed;
Provided :_thaty'pending the appointment of his ,..su'cce'ssor-, the
B Central Government may appoint another person to act as

Chairm’an for a period not exceeding one year..',

(3) SubJect to the provrsrons of sub- rule 1), every other |

member shall hold office for a perlod not exceedmg three o ,

years.

'(4) A retlrlng member or a member whose term of offlce has.'_]

B ~expired by efflux of time shall be ehgible for -

- reappointment.
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.‘After the rule 3, the following new rule shall be inserted,

v namely - “3A. Representatron of ‘women in the board.- The

Central Government may take such steps as it thlnks ft to
apboint.‘-.v\\!omen members in the Board_.sq that there is due
| representation for Womeh.”
10. Constitution of advisory panels.-
(1)The"_.“:central.‘ Government shall constitute an advisory
pa'_n'_elf étfeach of the regional offices of the Board.
(2)An advisory panel constituted »under'sub-rule (1) shall
consist .o:f such number of members as the Central
Government may, after consultation wrth t_he Board,
deterimine.
(3)The Central Govemment may after consultatron with the

Board appornt any person wHom it thmks frt to be a

, member of an advrsory panel.

Provrded that the Central Govemment may drspense wrth such o

consultatlon in respect of such members not exceedmg one-thrrd- |
of the total number of members of the advrsory panel as that"'*

_Government thinks frt.

In sub-rule (3) of rule 7, after the proviso, the followi'ng.prOV'ise:

shall be inserted, namely:- “Provided further that there shall be
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~due representation to women in an advisory panel.” ‘(as per
‘notification dated 16™ Nov., 199’4).'
. 22‘.A'Examiningv Committee.-

(2) The Exa%i_ning Committee shall consist of:-

(a) [in the case _jof. short film, a member of the advisory panel and

an examinin,g',ofﬂ,ter, and either of whom shall be a woman.]

(b) [m the case of a Iong film, four members of the adwsory panel

. and an examlmng off" cer of whom two persons shall be women].

Provided that if the examining officer is unavoidably absent at the
exammatlon of a ﬂlm the Examining Committee shall consist of
two members of the adv1sory panel in a case falllng under clause

(a) an_d five m‘embers of the advnsory panel in a case under clause

®.

In' rule 22, in sub-rule (2), after the first proviso, the foll,owin'g

| vpr'oviso shall be added, namely:-

Prowded further that mt eh Exammmg Committee, in a case falhng o

under clause (a) one member shall be woman and ina case under o

clause (b) tw0' members shall be women. (as per notlﬂcatlon .

dated 3 August, 1994)
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(8) The Exammmg Committee shall examme the frlm having

regard to the prmcrples for gu1dance |ssued by Government under

section 5B (2).

24, Revising"iz'COmmittee:-

(2) The Revrsmg Commlttee shall, subject to sub-rule (5), consist
of a Chalrman and not more than nine members, being of the
Board or members of any of the adwsory panels, to be specified

by the Chair'ma’n' :“.Provided that subject to the prov15|ons of sub-

' ru!e(ll), the Charrman shall grve due representatron to women in

the Commrttee by nomlnatrng such number of women members as

the thmks fit.” (as per not:t‘ cation dated 16.11. 1994)

32. Re-exammmg of certlﬂed ﬁlms (1) Where in respect of a film
which has bee,n cert:fred for 'publrc exhibition, any complamt is
received by the: Board, the same shall be forwarded to the Central |

Governrnent.

(2) The Central Government may, if it consrders it necessary SO to
- do, - direct the Chairman to re- examlne any F lm (ln respect ofA -
' whic{h_;a_complaint has been received by it d:regtl_y or thro.ugh,the;_:.]»

Board) in such manner and with such assistance as may be o

specified 'in the direction.

,A(3) The Chairman may, for the purpose of re-exam:nmg aforesard "

'reqwre by written notlce the person who made the apphcatron for T
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 certification of the film or the person to whom the rights of

ownership or distribution in the film have passed, to arrange at his

vexpense to deliver a print of the certifi ed film to any specrﬁed

regronal ofﬁcer within such time as may be. specn'” ied in the notrce

~ for the purpose of re-examination.

(4) The place;' i'idate‘and time of such re-examinatien shall be
determined by‘ the Chairman. |

(5) The Chalrman shall forward his oplnlon together with the prlnt

'of the film in re!atlon to which a certrf cate was issued earlier-to

-'the Central Govern'ment who may after such enqurry as it deems

fit, pass such orders thereon in exercise of the nv15rona| powers

under sectlon 6.

(6) The prowsnons of this rule shall apply only in cases where the
revrslonal powers are exercisable by the Central Government

under section 6..

33. Alteration of film after issue of vcer'tiﬁcate;-

(2) For the purpose of exerc:smg its powers under sub~rule (1) the

~reglonal officer shall appoint an Examlnmg Commlttee to examrne'" R
at the expense of the appllcant the reel or reels of the f1|m m o

Wthh the portion or portrons are altered in suchmanner and wrth‘~

such assrstance as’ he may deem fit and where the Exammmg "
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Committee considered it necessary so to do, it shall re-examine

the entire film.

Provided that where the examining officer is unavoidably absenit,;,at

the examination of the film or any reel thereof, the Examining

| .Comrnittee consist of two members of the Advisory Panel.

43, Terms and-oond_itio‘ns of service of the Chairman and members

of the Appell'a"t"“e_ifl".ribonal:-

(6) The Cen'tr{a"f "Government may, after cOnsuItation with the

Chairman of the -Appellate Tribunal, appoint any‘personwhom' it

thinks fit to be a member of the Appellate Tribunal:

Provided that the Central Government may, for ‘reasons to be

recorded in writing dispense with such consultation.

* The Bombay Police Act, 1951
 Section 33(wa)(ii)

Prior scrutiny of such per fOrmances [and of the sc‘ripts' in respect

thereof if any, and granting of su:tablhty certn'” cate thereforev.

subJect to condrtrons, if any], [ by the Board appomted by the,jr' "
State Government for the purpose, erther for the whole State or
the area concerned] [the members of the Board belngr persons”f'-.".,".'f.fg'

who in the oprnron of the State Government possess knowledge o

of or experlence in lrterature the theatre and other matters
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relevant to such scrutiny; or by an Advisory Committee appointed

| by the Commiésioner, or the District Magi_strate in this behallf;] |

[Provided for appeal agarnst the order or decrsnon of the Board to

the prescnbed authorlty, its appomtment or constltutlon, its

'procedure and other matters ancn!ary thereto, and the fees

(whether in the form of court-fee stamp or otherwrse) to be
charged for the scrutmy of . such performances or .scripts for

applications for obtalnlng such certlﬁcates and for lssumg

. duplicates thereof and in respect of such appeals ]
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ANNEXURE P-1

An indicative and non-exhaustive list of films that have been

denied certification or had their certiﬁcation withheld subject to

modifications proposed by the Respondent No. 2 is set out below:

Year |Film - " TReasons for refusal / withholding

" | of certificate

1971 Sikkim‘v-z':-?:' " |A documentary about the (then)
P | nation of Sikkim. Was bénned for
depicting Sikkim as a sovereign‘ nation,
had éll its copies seized and destroyed.
Wasv subsequently relegala;,s,e.d in 2010 in

one _theatre. o

| (UrdU')'" . | businessman in Uttar"'PradéSh‘ during |
the Partition. Was banned for about
|eight months due to its political |

- | content.

different stations in life. Was banned

1975 TAandi | Depicts the inter personal relationship| -
between an estranged: C,O‘L'lplle‘ t‘hatv |

meet after several years and at|
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. |and the temple

of Doom

'monkey brain (while 'm‘ohkéys Were:' |

Year |Film | Reasons for refusal / ‘withholding
of certificate
Tor political _ reasons _ during the
Emergency, and subsequently released
1in 1977,
1977 KlssaKurSiKa “I'A political satire and a commentary on’
the Emergency. Was banned, had all
| reels seized and destroyed during the |
| Emergency.
[1984 |Tndiana Jones | An _action-adventure fictional movie|

and part of the famouﬁ{s‘:.: Iba??na Jones
séries.l Was banned for hurting
réligious sentiments since it portrayed
Goddess Kali as a ‘demonfvof the

underworld, and Indians as consuming |

regarded as sa"cred)‘. The  ban was | -

subsequently reSci,rid-ef@;_};;; -

|1987°

Pati

‘Parameshwar

being more attached to his -.miétre;ss.-

“TA commentary on the devotion shown |

a lady to her husband 'de»spAit.ev'h‘isfﬁ_'j,,"

| Was banned for depicting awomanin| -
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Year

TReasons for refusal / withholding

of certificate

ignoble servility offhér husband. The

| Ct.

ban was set asid‘é*’;'by the Bombay H

1993

Kuttrapaththirik

kai '(Tafr.iiil:)'. '

A drama film adapted in the backdrop

of the Sri Lankan civil war and the
assassination of former Prime Minister
Rajiv Géndhi. Though . ‘completed in
1993,‘certiﬁcation was refused unless
cuts were made to th_eﬂj;ﬁlm, which was
refused. The fim was eventually
releésed\ without cuts in 2007 oh the

directions of the Mad'ras High Court.

ok

1996

Kama Sutra: A
tale of‘ loVe

(English)

| was refused certification initially for its

sexual content, and was released after |

A story of the interpersonal |
relationship- between tWo la,di'e's fror_n-:.' |
different stations of - life whose|

refationship becomessj;;féﬁrained: as they | -~

grow older and their "differ»ences’ in| o

| station becomes™ more pronounced.
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Year

[Reasons for refusal / withholding

of certificate

‘extensive reduction of sexual conten‘t;,

1958

Fire

| hooliganism at the time of its release.

TThough certified and released uncut, it

was sent for re-examination due to

Was released two months thereafter

uncut.

2001

Paanch

| difficulties incurred by the Producer by

Cartification withheld nitally for Tt
violent content and depiction of drugs
usage. Wa$ cértiﬁeg:-."for'-v release
eventually after various cuts but could

not be . released owing to financial

then.

12002 |

War and Peace
/ . Jang - aur
Aman (English /

Hindi)

A ’documén'tafy éxpl'Oring jt'he 19987
nuclear test_s by India »éndﬁPakist'ah_. - |

Certification was wnthheld pending' 2117

cuts. The Bombay .'_High" Court |

eventually permitted release  of thel. -

film without any cuts.
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Film

‘ribts', the fim was initially refused |

and political content. It was eventually

Year ""TReasons for refusal / withholding
of certificate
2003 |Hawayein TA drama film set agé‘inst the backdrop
| |of the 1984 anti-Gikh riots. Was
| banned from being released in New
- | Delhi, Punjab, Haryana and Jammu &
Kashmir,
2004 'The"Pihk-! Mirror | Was refused certification for portraying |
/Gul‘aab.i_.Aain'aA homosexyality and sexual relationship
between a transsexual/transvestite
and a homosexual person.
2004 | Final Solution | Based on the 2002 Gujarat communal

certification owing to . its communal

certified after several r‘nonth's- due to|

sustained protests 'ah‘d 'campaig,ning |

against the ban. The fim was|
unofficially released in the meantime| -

by means of “pirated” compact discs /| .

digital video discs containing the film. | :
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Year

Film

[Reasons for refusal / withholding

of certificate

3004

Hava Aaney De

| war breaking out between India and
| Pakistan. Certification was withheld
 subject to cuts‘of about' 20 minutes
| and m-ixting of various» di'allogues, The

| filmmakers refused the cuts and thev

A film exploring the lives of four

friends in the backdrop of a nuclear

film was never released in India.

2005

Amu (English)

"Based on a novel of the same name,

| family’s involvement: in the 1984 anti-

Sikh riots. Certification was withheld’

the film is a fictionalised account of a

lady», discovering her past.anc'l her

pending cuts. Despite the cuts, the| = .
film was grahted- only an “A”

certification. Q‘:;nv an. appﬁl_icativon' for. re- '

certification to U/A, the same Wa_s

refused unless all verbal references to| -

the riots were removed. This was

refused and the film released VWithf ‘an‘
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Year |Film

“TReasons for refusal / withholding

of certificate

“|“A” certificate.

(2009 [Fad Anad ™~

| of the 15" Century poet, Kabir. Was

| refused ceftification unless cuts were |

released in 2011 with the directions of

A documentary exploring the religious

and political significance of the poems
made. The film. was eventually |
the Delhi High Court, which also

awarded costs of Rs. 1;0,000/- to the

filmmaker.

© 12010 |Gandu. (English

|/ Bengali)

| Was refused certiﬁcatyi‘onv for its sexual |

A musical exploring the life of a|
frustrated unsuccessful 1young" man as

he tries to come to.terms with his

| sexual maturity, and realities- of life.|

content and ‘never released in India. |

2011 | The Girl with.
the - Dragon

| Tattoo

- tortyre. The filmmakers refused to|

A fictional_psychological-thriller film.| -

Certification  was withheld b ?ﬂ’ding."» L

deletion of scenes involving rape andf'
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Film

TReasons for refusal / withhoiding

2013.

(Malayalam = /

English) -

‘ environment

after scenes were blurred and audlo_

Year
of certificate

’ '(Engl-ish)“ | concede, and the film was not releésad_

o in India.
- 2011 |Chatrak = [A fim  exploring _ interpersonal
(Beng'ali).- - relationship between a lady and her
| “ boyfriend, who is in search of his long-
lost brother. The film was not allowed |
| theatrical ‘release due to its sexual

content.

2012 ‘Pithavinum | Certification refused for depicting the
Puthranum chrisitian community in a bad light — is
(Malayalam) a drama film about the mterpersonal ~

) B relatlonshlp two nuns at a convent
Papilio Buddha |A film exploring at'rocities chmitted_ |

on 'Dalits', ‘-WOmen' and  the|
Certlf‘catlon - was |
withheld unless scenes deplctmg

Mahatma Gandhi. and certam other .

Ieaders were removed Was cert:f:ed L
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Year

Film

Reasons for refusal / withholding

of certificate

['was muted.

| 2014

No Fire- "'Zo'né:‘

|In the Killing

Fields - of Sri

Lanka

AR investigative documentary about

the $ii Lankan Civil War. Certificate
Was withheld pending cuts, which the
filmmaker refused to accede to. The
ﬁlm did not have a theatrical ,re!ease;
but wasv released on the internet by

the filmmaker.

Kaum De Heere

| (Punjabi)

‘Based on the fives of _;,;’vc,“he‘as's’éssin’s of

former Prime Minister Indira Gandhi,
the 'cértificatioh was withdrawn a day.
prior to its slated release date for re-

examination.

2015

T5 Shades of

Grey (English)

A film based on the book by the same
name, exploring‘ the 'interp’ersonal

relationship bet\Neeﬁ:‘,-5;a;'5':vvi1"'71§n and a lady |

who explqre_seanl‘p'a;raphilia_. was|

refused certification despite v’g»)llunta‘r‘y-':

cuts by the filmmaker.
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Sukha

- |(Punjabi)

Year Film. TReasons for refusal / withholding
of certificate
3015 | Unfreedom_ A ﬁlfn exploring honiosexuality-, safnje'
'(E’ri:gliSH}) Sex relatiohshipsiz’-’:;:*and interpersonal
| power  struggles. ”Certiﬁca;jvon., was|
- {refused initially. Thej»_; revising
committee sugg'ested cuts, {&hich the
filmmaker refused to acééde to, and
preferred an éppeal ‘from. The
Appellate Tribunal refused certification
riotwithstanding the c(sts. -
2015 Patta  Patta |A film base'd on the Sikh Armed
Singhan  Da Freédqm movement of the 19805 and
- | Vairi (.'éunjabi). 1990s. Certif‘icati‘on Was 'refus,ed owing
N | td the film being _“objectiona‘bvle”.‘The'
film was evv_entua-'l‘ly‘ cleared  for| . .
certification by the Appéllaté T.ribL;;naI‘.-' |
| 2015 The | A fim based‘_' ontheassassms -o'f L
| Mastermind  |former chief of arrhY~ Arun- Vaidya.
Jinda Though ihitial‘lzy 'certiﬁec‘ﬁl,'f '-its ‘re,léasé;“'- . } ".'.

was delayed for several moh‘t.h‘s;beforé R

finally being released. -
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Yéar

TFilm

[Reasons for refusal / withholding

of certificate

2015

House

| (Malayalam - /

English)

The  Painted |

A fim about an aged writer's self
discovery and gaining insight on the

basis of his attraction and relationship

. |with a lady much younger than him.

The film was refused certification

owing to three scenes containing

| nudity.

2016

Udta Punjab

A film exploring drugs use and abuse.
Certification was withheld with a

demand for about lel'cuts from the

| film, based on "poiitical motiveé. The|

| film was eventyally permitted to be

released with nominal \modiﬂcat.ions; by

the Bombay High Court.

2016

Mohalla Assi

A film exploring the commercialisation

of the pilgrimage-.to;-.@hef;city_of» Kashi.|

Certification was deniéd owmg to its|

commentary on ‘religious issues, and |

the use of expletives.
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my Burqa

sexual scenes, abusive words, audio|

Year 'Film‘ TReasons for refusal / withholding
| of certificate

15016 TMud ~~ Waza | Certification withheld for deletion of a

»'(Mélayalam) - | scene showing prééadolescent children
| dancing naked in celebration.
2016 | Ka :BbdySc‘_épe'sf Certification refused for insulting Hindu
(Ma'!ayalar:h) - | religion, depiction of homosexual
R relationships, etc.

- [2017 |Kathakali | Certification withheld for deletion of @
scene - showing the  protagonist
stripping to cross a rrver

2017 |Sharanam - | Certification refused because V'it might
Gachchami affect public order and disrupt peace. |
2017 | Modi kaa Gaon Certification . refused pending = @
demand for No Objection Certificate.
from PMO. o
2017 Lipstick _under Certification refuseq;{;;;.;_;u_nderv' clauses |

1(a), 20u), 2(), 20, 200, 20xi) and |

3(i) of the 1991 Guidelines citing “¢e|

sto_ty is lady oriented ... »théfe afé .
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Year

Film

‘Reasons for refusal / wi_thh'olding

of ce'rtificate

| pornography and a Bit sensitive touch
[sic] about one '%jbért/’cu/ar section of

| society".

TRUE COPY
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ANNEXURE P-2

CENTRAL BOARD OF FILM CERTIFICATION

' SUMMARY RECORDS OF THE 138" BOARD MEETING OF THE

CENTRAL BOARD OF FILM CERTIFICATION HELD AT HOTEL SUN-

N-SAND, MUM‘BAI ON 25R° FEBRUARY, 2015.

The 138th Board Meeting of the Central Board of Film

‘ Certlf cation was he!d at Hotel Sun:N- Sand Mumbai and it was

presnded over by the Chairman, Shri Pahlaj Nxhalam The fo!lowmg-

members of the Board were present.

A * Members of the Board =

1. Shri S.~Ve'».. Shekher, Chennai

2. Smt. Jeevitha Rajasekhar, Hyderabad

-3 ~Shri-Geo‘rgé‘Ba‘k¢r, Kolkata

4. Dr. Sadhana Képoo_r, ‘Bhopal

5. . Shri Haranath Chakraborty, Kolkata

6. Shri Aseem Ka‘;stha} New Delhi

7. Shri Chander Mukhi Sharma, New Delhi

8. Smt. Nandini Sardesai, Mumbai




10. |

11,
12,
13,
14,

15.
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Shﬁ Ramesh ‘P:_atange', Mumbai
Dr. Chand'raprakash’wivédi; Mumbaé
Prof.‘ Syed V‘Abdul Bari, Gujarat
Shll'iﬁMtivhi‘_r B_hﬁta, :Mum:bai
§hri ASh(,)"k-ev ‘Pé.ridj# Mumbai
Shri RaghuMenon, Mumbai

Smt. 'Vavhi;-‘flf'*'rivpafthi,‘ Tikoo, New Delhi
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B.  Officers of the Boai*d -

1. Shri Shravan Kumar, CEO

2. ShriRaju S. Vaidya, RO, Mumbai.

3. Shri Bhaswar Gangopadhyay, RO, Kolkata.

4, ShriV. Packiriﬁsamy{ RO, Chennai.
5. Shri T.V‘._K.jiReddy, RQ, Hyderabad.

6.  Shri Nagéﬁ'd‘ra Samy, RO, Bangalore. -

7. Shri Dhiraj Kakadia, RO, Delhi.

8. Smt Pratibha'A., RO, Thiruvananthapuram. = .
9, ﬂ.’Shri Ainitabh Sharma, Addl. Regional Ofﬁ'cér; 'Kolka'fa. |

10.  Shri Sanjai Jaiswal, Sr.'Adniin-istrative Officer, Mumbal.

,lieave’of Absence granted to —

1. r Naheed Abidi
2. ;Ms. Amal Allana, Delhi |

3.  ShriSaeed Mirza, Mumbai

4. Smt. Arundhati Nag, Mumbai




10.

11.

Srﬁt. _Mamang Dai, Guwahat
Shri Dipesh Mehta, Mumbéi
shri Nikhil Aiva, Mumbai |
shri A;jum Rajab:ali, Mumbai B

Shri Pankaj Vohra, New Delhi

Shri B. N. Adhikari, Addl.RO., Cuttack

Smt. Aéhikb’La'ssa‘, RO, Guwahati
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1. Introd uction of the Chair,m’an,fBogrd Members and Officers
of CBFC by CEOQ : |

The CE('),V Shri Shravan Kumar we‘lcomedw"t:he Chairman, Board

Members and the ‘_Ofﬁ'_c'ersﬁ of the Board and said it is a proud

privil‘ege to m.ééfthgm all. CEO requested all the Board Members

~ and Officers éfft‘h"efBoard to offer their introduction.

The Board Mehib_ers and Officers of the Board ‘introduced

themselves,

The CEO read‘"ou‘t'the narﬁes of the a‘bsentees.i_ Smt. Nandini
Sardesai, Board. Merhber informed that ‘most. b‘f the ébsenteés
"(Bbard M‘embers) havé resigned to which the_CEO darified t’ha't',
the Board (CBFC) didn't receive any official corr'lmunica'tioh ab‘o"u.t;

so. The Board granted leave of absence to those 'members-,an‘d o

" Ofﬁc.ers, not 'preseht.

CEO requested the Chairman, Shri Pahlaj Nihalani to give his = *

- welcome address.. -
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2. Welcome address by the Chairman :

The Cha:rman Shri PahlaJ Nlhalanl extended a warm

welcome to the CEO, Members of the Board and Officers of the

Board. He shared‘_hts experrence of being in the film industry for

40 years and "',s'aid_.he is eagerly looking forward to the new

experience of"heing'with the Central Board of Film Certification as

Chairman.v 'He‘-felt‘ that CBFC should take appropriate measures so

 that there rs : no agitation and can confer justice to the

responsibilities given.‘ The Chairman talked about the guidelines.

He mentroned that the Rules changed in 1983 and subsequently |
the guudehnes were updated in 1997 Fllms changed wrth trmes

but the Act and Gurdehnes of CBFC are still the same. He

Arnformed the Board that the then Charrperson Smt Sharmlla

- Tagore mrtrated to change the Crnematograph Act 1952 and the

amendment of Act is under process He rnform_ed the Board that - .

in the year 2013, the Ministry has const'itu.ted‘ a Committee of - ', '

 Experts headed by Justice Mukul Mudgal to examine the lssues
r—elating to certification of films and they have sohntitt'ed the repbrt B

to the Ministry. He informed that in the Committee of Experts the L

then Chalrpersons, Smt. Sharmila Tagore and Ms. Leela Samson' o
and e’mrnent personalrty of film industry, Shri Javed Akhtar were

also associated.
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- The Chairman informed the Board that the recommendations

- for changes m the Act are being sent to the Ministry and very soon

CBFC will work according to the new Act but at present, the

'currehi_: Act A.'h‘as»"to. ‘be followed. He mentioned that the

Cinematogréph‘A;it. Bi‘l}l will go to the parliament for approval.

The Chairman' informed the Board that the guidelines are

not followed in respect of double meaning words.  He also

informed about - -

". the Publicity materia'l being accepted by CBFC from the

- organizations which are not authorized.

» ‘Rush print of films for examination.

- He said the above points were taken into ch’s-iderétioh,‘ and - .

accordingly an important communication is sent to ’.,alll: iiOs and |

Associations for compliance.
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3. Pteseﬁtation of summary records of 137" Board Meeting and

action & ken thereon.

‘CEO reqtiégted vthe BOard to go through the‘ sum'mary records'of

. the 137 Board Meetmg and approve the same. CEO also

presented the actlon taken report.

Shri Chandteo&a-kash . Dwivedi, Board Member said since the
minutes were of-the last Board'; the Members of the last Board

present should ,apbrOvé’the same.

'Srﬁt‘. Nandini Syard-e,sai, Board Member pointed out that para 2.6,
2.7, 3.1 of the Minutes of 137“? Board 'Meeting were not i:omplied.
She said the criteria tor selection of panel members should be |
rai'sed‘as many of the panel members are not oompeteht enooghf' |

to fi II thelr mdlwdual reports She also mentloned that trammg |

- should be provaded to Examining Ofﬁcers regardmg certn‘” catlon of |

f“lms |

CEQ said the point regarding selection of panel members are in

the ambit of M‘udgal"Committee which was constituted by -the'-v
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‘Ministry and will very well be taken up. He also requested to

raise additional points in the end of the meeting and tp ab_ide by

the agenda so that the meeting is concluded on time.

4. Approval of Annual Report of the vear 2013-2014,

- CEO requestéfd",tﬁe -Board Members to approve the Annual Report

- of the Year 20‘13&014. ~ Many of the members said the Annual

Report may be circulated well in advance so that they can go

through the same and offer their comments.

Shri Chandermi.;khi Sharma also requested the CEO to circulate.

the agenda of tbe meeting along with the notice of the meeting S0

 that they can be well aware of the points to be discussed.

- CEO dnrected CBFC officials to send the Annuai Report to al! the :

Board Members well in advance.

- CEO brief‘ed the members about the statistics and ‘thé'vkch,a'ngi’ng,

tr'e_nd of films which‘are'moving\towards digitalizati'on. He pointed
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out the prominent rise in certification of Digitavls than Celluloid

films. CEO said digitalizatioh will gear up the 'process of

certification and will also make the constitution' of E.C/RC.mQre

transparent.  The appliCants can know,}:;j.fi;he status of their

: applications. -

CEOQ enlighte'hedf‘thé Board about the budget of CBFC. He said

the revenue“;c'dl-_léfctéd,through CESS is forwarded to the Labour

* Ministry. CEOsald 'With the amount of revenue collected, CBFC.

can generate resources on its own and can be a self sustaining

organization. Restructuring of CBFC can be thought about and
‘since it is a statutory body, it can on!yﬁbe recommended to the

Ministry.

Smt. Nandini Sardesai mentioned about the delay in consul'tan_,cy

fees. She also mentioned about the money being spent on RC.

~ She said the revenue collected ‘throu»gh a'pplicatioh of I'R'evi’siﬁ_g o
Committee is way too less In ratio towards money spent on '
consultancy fees for the members. Chairperson noted the points =

- raised hy Ms.'Nandin,i Sardesai. -
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Smt. jSatdesai mentiqned'about dubbed ﬁims. She said it is totally

-lunhecessary to have four members for dubbed films as the real

job is only of the language‘ 'expert She suggested that the

dubbed fi Ims should be sent to the respectlve regions as that of

- the Ianguage of the fi Im

CEO informed ’_sa‘idj”esaper the Cinematograph Act dubbed films are
to be certiﬁéd_,;'vih?the same region where the original version was

certified and the;EC either for fresh or for dubbed has to be

- comprised of four 'mem‘bers and an Examining Officer. Shri T.V.K.

Reddy, RO Hyderabad and Shri Bhaswar Gangopadhyay, RO
Kolkata informed that the dubbed films are to be certsﬂed at the

same region as that of the ortgma! version.

Shri Ashoke Pandit, Board Member suggested to have regional

language knowing members on the Board.

_ CEO said jurisdiCtion liés with the. producer and s’dggested that- ~'j E
dubbed films should go to a person who is well Vél’Séd With~'thé_ L

- language so that :regidnal sensibilities are take care of.
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Shri V., " Packirisamy, RO Chennai informed the .Boa'rd that

accdrding to the Important Communication and provisions of the

- Cinematograph Act, 1952 dubbed films are to be certified at the

place as that of original version.

5. Regional Officers discussion regarding difficulties being faced

b 'their_n whil'.':','c'e_"ttiﬁqation of films.
RO, Delhi said there is no permanent staff in CBFC, Delh.

- CEQ requested all the ROS to talk ‘.about.‘on'ly policy issues

and that other k_egional issues will be taken up in the ROs meeting.

Shri T. V. K. Reddy, RO-Hyderabad talked about the'.Q’uebec.v »_
syst’em'. He suggéstéd' that when a CD IS éealedﬂ beforé issﬁihtj |
. CG anotherpbpy of the same CD can ‘be séaied ‘land‘ issued ”td_ the
labby CBFC for distribution so that there wi!ll betransparency He
| also mentioned that some-_ produéeré réqueéts f&r A cértiﬁ(:éte‘_‘-
instead of UA so that they can interpo!éte in th’e: film‘a;fAt:er’?'-.‘f_.;:;;
| certiﬁéatipn. Shri Ashoke Pandit objected to .RO Hydérbad’s |

| suggestion.
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Chatrman prassed the 1dea and said thls is a very valid point and

- can curb plracy He also mformed the Board about the Important

Commun'icatsion being issued regarding pr%-oducmg certificate of

'ab/ StUle a!ong wnth the appllcatlon stating that the film is

ready for pubhc exh:bitaon as many a times rush prlnt is bemg

shown to CBFC

Shri Chandraprakash Dwivedi, Board member objected to the RO

'Hyderabad’s suggestion and said that the power to distribute a

film. should not lay with CBFC and it is the prerogatlve of the

- producer and also that CBFC should not be the authority to it. He

alsosald there is no such guideline in the Act. He also _sald that it

is the responsibility of the producer to exhibit the. film.  Shri

Ash0ke Pandit agreed to Mr. Dwivedi’s views.

- Smt Vani Tnpath: leoo, Board Member asked what would be the; | |

course of actlon in case of anomalies belng found on part of the-""
Producer and also is it under the amblt of CBFC to- curb |t She D

suggested that’-‘procedures should be followed.
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CEO infor'med- the. .Boerd that the .adthority to-curb interpolation in
films lies with the State Government. He said interpolation sh'Quld
be reported Ato the police’-and'the action is to be taken by_:t:he

police WhiCh.-, is the enfprci‘ng authority. He .;?'!",,5;0 said CBFC has no

- control over it.

Shn Chandraprakash Dwivedi asked the Board what if the

producer does not want to release the fi Im and that the film is

- meant for prnvate-_,vnew. Tt was mformed to him that this issue has

 ‘been discussed in the Mudgal Committee report.

Shri M Nagendrasamy, RO Bangalore talked about'Scrabb!e' and
Quebec which does not follow the norms as laid in sectlon 6A of
the Cmematograph Act, 1952 and releases uncert:F ed port[ons of

the film. He also said as per the rule no uncertnfled portlon should |

go to the lab.

The Chairman said the point is well noted and CBFC should stop

accepﬁng applications witho’ut lab certificate.




The €

124

Smt. Jeev:taa Ra]asekhar, Board Member informed the Board that

| -many a times the producer mcorporates visuals of scantily dressed

heroines and inserts scenes which are not certified by the CBFC.

She suggested that the ‘CBFC should hay:;;e.;;;-the power to take

'a'ction against the defaulter. The points raised 'by her were noted.

Shri Mihir B.h_dte",’-fBoard Member asked the Board whether the
~ Board has arole to scrutiny interpolations and is vigilance the

 activity of the Board.

Chairman answered that as per rule 37la1d down in the

-Cinematograph Act, 1952 anyve'xamihing‘ officer or officer of the

~ Board can enter the theatrev-an'd' can inspect ,interpol'ations. He

Said that for this purpose identity cards have been issued to the

members and officers.

| The Chalrman also stated that due to technology there |s._' |

'tremendous increase. in piracy. He also mentroned that in older

days due to physrcal print the producers used to show ‘A’ ratedrv-f
movies in villages with mcorporated cuts. Due to drgttal content it

is not possrble to insert cuts except for in rural areas.
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The CEQ infonned' the Board that the implication of violation of

- rules can be étopped by vigilance and by the 'authority given‘;; to
 inspect pla‘éesof exhibition. He also informed that the exhibition

'place is under the ]unsdlctlon of State Government and the same

has to be reported to the State Govt. Further action is to be taken

by the pohce Wthh |s the enforcing authonty CBFC has no

control over the mterpolatron The CEO said a mechanism has to

be mvolved and CBFC is relying on the honesty of the Producer

of th_e CBFC to be vug_llant CEO answered that the CBFC is a
quaSi-judicial body and every member becomes a judge and follow

the law of the land. and it's not necessary to always foﬂow wntten

vinstructlons The CEO also sald the nghts and duties of the

‘Government Servant and Board Members are that of to be on 24 o

hours duty al_ways. '

Smt. ‘Nandini Sardesaii, Board Member informed thatirthe'_ pos't‘e,_rs_"i..f

of the film don't indicate the certification and neither the print”

media follows the rule of indicating the certification.
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The Board members alsQ‘ mentioned that usually the font of the

»ACertiyﬁcationr is not readable and it is important to make it
mandatory for the producers to use readable and prominentv‘,:fpnt

for indicating the certification.

. Smt. Vani Ttt‘p‘jathihT'i‘koo said that since we are bound by the

Cinematogra‘ph'iAct," 1952, the members of the Board 'need.to be

vigilant all the time.

~ Shri Dwived sa‘icvl‘ when the producer make a film and when it is .

for private exhibition, the lab should not ask for the certificate
f_rom CBFC before -exhibition ~ofﬁ‘ the ﬁlrh. CBFC has no 'tole for
private show but fOr public eXhibition the producer h.as to ta,ke
cert:t“ cate from the CBFC. The Chalrman sald that thls pomt is

a!ready in the Mudga! Committee reporl:

| Smt Vam Tnpath: Tikoo added that in this. era of tremendous_ o

competttion it is very important for the producer to show thelr;'

ﬁ!msfor marketing and public opinion.
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6. ;rele_ca,st _o.f_Adye_rqt,‘lsemv‘ ents carrying brand name/. logo of

,alcoholi_(;_ roducts.

'CEO said there are advertlsements whrch are bemg telecast with

brand- name and logo |rrespectrve of surrogate ads bemg banned

| v:de Mlmstry.s.n‘otif“ cation dated 27" February, 2009 He also

mentloned that TV programmes are not under the ]urrsdtctron of

CBFC and that rt is under the Jurrsdrct:on of Cable Television

' Network Act 1994

~ SmtNandini Sardesai said only theatre is under the jurisdiction of

CBFC and ASCI has upheld all the surrogate and medical ads.

Smt. Vani Tripathi Tikoo said the surrogate ads are very clever

‘advertisements and they sponsor many blg events with's'u'rrc)ga‘t,ef o

names.

Shri -Cha'ndraprakash Dwivedi said since we are a certi‘r”c‘:at'ion

body, we cannot regulate private events. He also added that rf 3 . S
pan masala or such banned product is not banned then we have

to follow the Health Ministry notification and we can ask the
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applicant to produce the certn'" cate from the concerned

department. M. Dwavedr also quqned about hoardings of

surrogate advertisements whrle shooting the film and how to

 regulate such ads if they are in the back‘gro,gjrijd of the film,

Smt. Vani Tripathi said we cannot pass such ads as per Health

Ministry’s no_rir_'nsﬂa,rﬁid_ should delete such visuals.

Shri S.Ve. Se}k'hya_'r‘ said usually the size of such surrogate
advertisements is very-small and in such case . CBFC should be

sociﬁé‘?l?ify responsible and stop such advertisements being shown on

‘television or films, -He also brought up the issue that in Chennai

region many ﬁlms eligible for ‘UA’” are being grahted‘ ‘U;
certifi cates and many films are granted ‘UA' Wthh are meant for |

A category by the officers of Chennai regron

~ Shri. V Packirrsamy, RO Chennai obJected to the ailegatlon of Shn |
S. Ve Sekhar and stated that every. filmmaker pressunzes to pass' »»: o
his or her film either by political interference or by gomg. publ’rc‘;

~ through the media. RO Chennal further mentioned:‘ th_atthe R

officers of CBFC Chennai carries out their du_ty--with utmo:st

efficiency and certifies films as per the Cinematograph A(:’t, 1952.
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The Chairman stated,that' if anybody' has any complaints, it is their
duty to involve the CEQ as the CEO is authorized to speak to the

media.

Shri Ashoke Pa’h‘dit r-'BOard Member said as all the Board Members

are responsrble and that their freedom of expressron should be

respected. He added that all the members have thelr own

| individual oplmons and they should be allowed to taIk to the

medla.

Shri S.Ve. Sekhar, Board Member agreed with Mr. Pandit and said

the Board Members should be above suspicion and should be

allowed to dlarify their stance as they are answerable to the

media. It won't be possible that a each time a matter'is |

forwarded to the CEO.

Chalrman said the Board should mamtam umformlty and for thatit 7 ?‘

is necessary that other than CEO no member should talk to the.":' {'

media.
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Shri Mihir Bh\uté,,Board Member added that there are bound to
* have global differences and the Board should get bolder and be

united.

Shri Dwivedi"".:reque's't‘ed \the, Chairman to appoint  official
spoke‘sperson;fbr jqﬁe&ia but Since Mr. Ashoke Pandit is the
President offI‘:FTPA'.‘he is answerable to the media to the large

extent.

N

Chairperson sa_id jsihcé ‘CEO is reéponsible if any controversy -
erupts and is answerable to the Ministry, hence in case of
any jproblerh_ ’thé VCEO sthld' be "reported upon. | Shri
Chandraprakash Dwivedi said it is understood that CEO will be the
s'p,oke's-person and "‘the individual view of the Board will be |

respected. The Chairman urged the Board tdstay united.

N The,_Chairman‘ cleared that the list of 'abUSive;.ys{;Q;ds Wefe_issuéd
‘way back in 2003. He said the film ‘Omkara’ was passed

élorigWith abusive words even though .the guidelines bee’n.---f_“ -

unchanged. The Chairman also added that the Board is being -

~given the respon'sibility and it is imperative to follow the r‘ulés: lai_d

by the Government.
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Shri Ashoke Pandit said the chalrman cannot issue orders without

| discussion with the Board.

Mr. Ramesh.Patange; Board Member said that the previous Board
was in-contrﬁover's'y'v-and'we should follow the decorum and be
more vrgrlant and responsrble as we are expected by present

Government

Mr. Mrh:r Bhuta Board Member sard the Board should not be as

per the Government charges He also asked for the list of

objectronable words.

Smt. ‘Vani Tripathi Tikoo ‘said the media Willn'pounce and ask
questions She requested that being an. internal democratic body'

the members not to go pubhc and be a collectrve body She also, -

| sard |t is rmportant ta reflect umformrty and no’ democratrc rrght to ,‘":

be taken away. Smt Tripathi also added that the old Board',f‘~

becarne a controversy because of pohtrcs

- Shri George Baker asked about the duty to'wards society.
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Prof. Syed Abdul Bari said the Board being all educated individuals

‘should not be shrieking and also that CEO being author-ifsféd

cannot talk‘f‘abo'dt any individual view.' He-also said we should
not speak anythang in publtc and it is collective responSIb:llty of the
Board to follovy.rules Prof. Bari also added that the Board is
responsible td itheveﬁ'ti‘re society and the stakeholders. He said the

member can. speak,as a decision of the Board but not as an

individual,

Shri Mihir Bhuta, Board Member said since we (CBFC)IS a quasi-

judicial body; ahyr matter is appealable to the higher level. '.

The Board unanlmously agreed that the CEO CBFC will speak to

the medza on. behalf of the CBFC.

::.{(;Z_eljt.iﬁceti’on of Hos ital adver;t,,i‘se,m_é.nts.';

_The Board felt lt is the responsab;llty of the Medlcal Counc:l of '» . |

Indla to ban such ads Such ads if comes to CBFC should not be |

- certifi ed and be forwarded to the Medical Counc:»-l of India.
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Smt. Nandini Sardesai, Board Member informed the Board that she
is a member of Advertising Standing Council of India and they

refer all medical advertisements to the Medical Counil of India.

Shn Shravan Kumar, CEO lnstructed all ROs not to stop medical
ads and refer them to MCI and said let the Medical Council stop

such ads.

The Chalrman said since thls being a pol:cy deas:on and an order N

to malntam uniformity make be sent across the ofﬁcers of CBFC

8. Re-certiﬁcation »of films_for satellite channels (of foreian

| movies).

| The_iC_ha‘irmfa-n'expleined the Board that a certificate iseded.to a

. particnlar fi lm s permanent and two cé‘rtif cetes with d‘ifferent ) :

cert:ﬁcatron cannot be issued. The producer of the ﬁlm is the

~ same but applicant pass on the nght to other and appllcant want ! L

to change the name on censor certificate.
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The CEO said oertiﬁcation is picture specific and person specific

" and there is no right to legally uphold certification to a film.

Shri Chandraprakash Dwivedi, Board Member asked what to be

done when a filmfis ceftiﬁed ‘A" and wants to go for ‘U’ or “UA’

certification f"o"r‘ ‘Do"ord'ar'shan or satellite telecast.

The CEO said e\/éry film applied to CBFC s a fresh film and if there
is any change in the orlgmal cert|ﬁcate or t:mmg it should be
examlned as per the cnterla laid down in the Cmematograph Act,
1952, The CEQ also mformed that a same certlﬁcate will be
applied if the tiﬂe or language'or:a’nything that of a certiﬁed film-is

same. He also informed that 'sa-tellite__broad_casting is not CBFC's

responsibility. |

Thé’:C?Eo informed the Board that CBFC is cl.aésfi?ffiéation.~bdd'y and

proposed to change the name of Central Board of Film

| Certifi catton to Central Board of F:Im Classﬁ~ cation.
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The Chairman asked Shri Raju S. Vaidya, RO Mumbai to elaborate

on the issue of re-certification of films.

RO, Mumbai said a same film is being shown on different channels

and at different time. He sﬁéid the satellite channels buy the rights

 of the film an;cllv.}‘th;ey change the duration due to legal hassle and

requests the Boardf' forv certification.

The _C'hairman' irifo;mecl the ROs th‘at an applicant can change the

length and the name of the Producer under ryle 33 and the same

~ can bé aythorised by CBFC and endorse the sameon the original

Certificate.

. CEO reiteratéd thati és per section 5A (which is the charging
-se‘ctioh of Ci‘nemat'ograph Aét)' which. states. Q“Pro'\)ideid, that.-tih;e" o
| applicant for the certiﬁ‘c;ate, any distributor er exhibitor Qr, ap’y
N othclelrﬂ-j._perso-n to wﬁom vthe rights in the film havepassed :shall' not .
be'ylié-l‘j_le for punishment under any law ’jrelat'ihg‘ ;téfvobscehity-:in.-i. "
res_peét of any matter containéd}in the film for which -ce-rt'i-fi‘ca~t¢ S

 has been granted.
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The CEO stated. that es per the above section,‘ the original

certificate should,remain the same.

The Chéirfh%h suggested if the applicant does not have original

certificate theﬁ'dupl.icate ce‘rtifica,te may be provided.

- Shri V., Packmsamy, RO Chennai said as suggested by Shri Rajlv

| Thakru, the then Secretary of Mmlstry of I & B durmg one of the

meetings that wh_en the applicant sell the rlghts of film they
should sell the original certificate as well. He suggested that there

should be alert system in the on line.

Shri Chandraprakash Dwnvedl Board Member asked many a times

 the producer make hls/her film short by deleting scenes.

\ .

. The- CEO rephed on such occasion, the certlf cate of the f" lm Stl“ -

remams the same. He further said about fi lms bemg apphed for

~ video and theatrlcal certification. He,sald the producer can apply

but practically he/ she cannot because if the producer applies 'for'" L

theatrieal he/ she will not get another certificate for video.
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9. Enhancement of consultancy fee v‘from Rs.1000/- to

»Rs.l'ZOO[-‘ to the Advisory Panel 'Me_m_;b_ers/ Board Members/ FAB.

The Chairman said CBFC wil propose to enhancement the

consultancy fe'es__from Rs.lOOO/- to Rs;1200/- (Rs.200 for

refreshments-);to‘ the Ministry of I &B.

11, Any other points with the permission of the Chair.

Smt. Nandini Sard‘esai Board Member reminded the Board that
the term of almost all the panel was over. She sard many of the |
panel members can't even ﬂll an mdrvrdual report of a film and are

often relled on the examrnmg off icer to dictate. She further added

that CBFC should be more responsrble in the panel selectron than

~ the Government She also suggested that those members have

completed the two terms their term may not be exte‘nded.

Al the Board members suggested that the. Board Members should

be allowed to recommend the names for panel members

‘ The Chalrman asked all the Board Members to suggest names for

| x‘the panel
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~Shr’i Raghu Menon suggested that the panel members' should be

- appomted in consultatlon w:th the Chairman and the Board as the

Panel Members are ‘the gne who can make or break a film. He

also told the Board that CBFC has the right to appoint 2/3" of

panel members ’fahd' Ministry has the 1/3" right as per the Act.

The Chairmahj'sa'id he will meet the Honble Minister of I & B

| request to ap’poi‘ht right people on the panel from different

- sections of society.

Smt. Vani Tri;:iathi‘said a nation Wide representation is reqUired for
the appointment of panel 'merﬁbers and 'Mur‘nbai’: being a
cosmOpol_itan_,ei»i.:y, the"» membefs have to be froﬁ_.altl'walk‘s of life.
She also said the. members to be selected should. be cinema sound

and should feeponsible.

CEO raised the subject of streamlining and on-line certification of

CBFC. He said the software of CBFC is outdated and he‘nee;:_t‘:_.; -

attracts bad media publicity. He sensitized the Board about the

on-line certification.




139

10. The reason for not implementing the quidelines 2(vif), 2(viif),

2(ix), 2(x)_issued by} the Ministry of I1&b for ¢ertification of the

film after the vear 2006 regarding use of abusive language.

The Chairman "s.e-n'sitEZed the Board about the cuss words being

used in the;ﬁlms'."

Shri Chander Mukhi S»hanﬁa,' Board Member isfaid the circular
issued by the Chaifma_n regarding objectioné‘ﬁ}lé‘ words is hot
acceptable. He s‘aidv as per t_h,e. Act, the Chairman 'ca.nn‘o't issue
any orders with‘out Board's consenf and since the c'ircu!a‘_rwas not |
in -consul_tatioh”with “the Boérd, ‘the‘ circular ;is-sul_éd 'becofnes null

and void.

Sh'ri”*;gii;:handrapr'akash Dwivedi said thefe are bokswath 'ab'usive

~ language and that too by award winning authors."He-,has, shown’ o

the books to the members.
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Shri S. V. Sekhar, Board member said Cinema is not only for

vedu{:ated people but for a larget sdciety ‘comprising of people from

all walks of life whereas books are for educated people

- Shri Ashoke Pandit Board Member objected that the circular was

~sent to the Board Members late night at 11.00 pm and after it was
lssued to the_'.Pdeucers Associations. He said as a fi lm»maker he
objects to?t’h_e cnrcular as it curbe the fr_eedom of expression of the

' ﬁlm’maker.

Thehatrman asked the Board o go through the guidelines of
a‘bdsive/ objectiona»ble words -and also asked to clarify about the
abusive words to be used in films. The Chairman also’ said Mr;
| AshOke Pandit' éhou‘ld take it as a perSonal agenda and ..suggested
that the Board should dISCUSS and work for the Iarger plcture of

‘the society. He also’ added that Mr. Pandit should appredate the

| fact. that CBFC works even after office hours.

Shrl Ashoke Pandit objected to the term personal agenda used by: U

the Chalrman and sa:d he objects to the circular: rssued as- the

Board was not consulted before |ssumg‘1t.
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Shri Chandraprakash Dwivedi asked whether the Chairman has

executive powers to issue orders and if he has then what is the

role of the Board.  He also reminded‘i“"th‘at the Chairman

dmenti‘oned‘ that the abusive words were issued as per the

guidelines issu'_éd by the Ministry. Shri Dwivedi wanted the point

that the words were issued by the Ministry to be put on record.

Shri Ashoke Pandit asked whether the Chairman has the right or is

it legal to approve the-film and suggest more voluntary cuts and

'then,:;:§g§sue censor certificate to the film.

The Chairman answered that it is part of Charrman S duty to see if -

'there is difference of opmion and the film is referred to the RC..

~ The CEO explaaned that as per the dutles of the Board laid in the,

Cmematograph (Certrfcatlon) Rules 1983 the Board (Board

cons:sts of a Chairman and members appomted by the Central o

Government) can review the work of Reglonal Offrcers andd._';..,'

members of the Advrsory Panels
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Shri Chandraprakash Dwivedi said the rh‘ajOrity of the EC/ RC

‘should be respect'ed.r The CEO said the Chairman can always refer

the film to RC if not satisfied with the majority of the decision.

The Chairmarif ianrméd the Board that though the circular of

abusive words ‘-'Wer‘é-f'of internal circulation but it was for the

. betterment of the -br’oducer and it is not circulated to the media.

Chairman él_so;.;}said if he has done any mistake it is only

" unintentional ahd-_;he is just a newcomer and he is learning every

given day.

~ Shri Ashoke Pandit said a s‘epav‘rate meeting should be held as

soon as possible for detailed deliberations . on’ the issue of

,objectibnabie words,

- Shri Chandermukhi Sharma said only if the circular was with the
| cbnsgnt of the Boérd, the Board could'have. ,pgép.a»bly,sugge‘sted

some more objectionable words i.e not 28 but the words 'coijld be. .

150,
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Shri George Baker, Board member put forth his concern whether

CBFC should go with the list issued or should treat the fist as void.

Shn Chandraprakash waedr sald such crrculars can only be
issued by the Govt Of India and not by the Chairman as it is not

under his pur-v_rew of_ executlve powers.

~ Shri Mihir '”Bhﬁfta,- Bdard' Member asked whether the list of

objectionable wd'rds issued in 2003 was for internal circulation or

was is it a policy decision of the Board.

Shri Chandraprakash Dwivedi suggested that the Chairman should

go to the medla and declare that the list is null & vord

_ that such a move will only worsen the matter and |t W|Il create bad

lmpressaon on the part of CBFC.

Prof. Syed Abdul Bari, Board Member put across his point »‘statihg -

: that -

'Smt Vani Trlpath: Tikoo, Board member expressed her concern o

/
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i) the Board: will not'iaccept'the list because it is not approved

by the Board.

i) the view"_c_:J_'f B‘_o'a”rd should be cleared in the media and also

that the list Was'f notissued with the consent of the Boérd.

i) a sepafété.?meéti'ng should be held as the earliest for

detailed deliberation.

‘Shri Raghu Menon, BQard Member suggested that the ‘. media

should be told that since the list has been issued without
discussyion and the séme will be discussed at an appropriate time

very soon.

' The;-fBoard, met after lunch ~

~ Shri Shravan Kumar, CEO CBFC said the circular of ObjectiOnable’l o

: words'shOuld ha\_/ei been an advisory and the Board shduld sit

again to deliberate and take a decision holistically. He said that -
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the letter was issued to the ROs in performing the duties in the

year 2003 and it is an advisory to the ROs.

Smt. ,Nalndiﬁi ‘S’arvdes'ai, Board member asked about the use of

word *Mumbai” instead of ‘Bbmbay’.

Smt. Vani Trlpathl .Tikoo said since it is a legislative rule since

1995, the rule should be followed unless thél film Is of that period

when *‘Mumbal’ VWé‘s' ‘Bombay".

Smt. _\(ani Tripathi suggested that the Board should abstain from

talking to the fnedia and also that the CEO shbuld. make a press

‘note for the média. o

-f It was decided not to speak with media and issue a pres,'s'release.f | .

Shri Raghu Menon, Board member-suggested the following press- o :

note -
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Board discussed the issue of objeetionabie/ cuss words and was of
the view that this matter-require further deliberation before itis to
be implemented and a separate meeting of the Board will. be

held very soon so that_ the matter could be .gjis_jcussed holvistically.

Finally it was V‘AUnar‘):irn‘oUS view that the matter required further

consultation"With'tbedifferent sections of the society before it is

|mplemented It was also decided that a separate meetmg of the

- board would be convened to dehberatlon on this issue.

Shri"Chandraprakash Dwivedi suggested that the Board should

meet the trade bodies as soon as possible.

Shri Ashoke Pandit suggested that one meeting should ‘be held

with the fi Im industry at the earliest as there needs to be an
- Interface. He also suggested that the. Board shou!d meet the |

a lndustry atleast in every two months | in all reglons

The Chairman agreed' to the suggestion of the Boar'd'. |
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vThe Chairman mentioned that the Board isa gfeat team and also
said he is trying to make it easy for the producer and the industry.

Vote of thanks- Chairman thanked everyone for attending the

' meeting.

TRUE COPY
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~ GOVERNMENT OF INDIA
MINISTRY OF INFORMATION & BROADCASTING
CENTRAL BOARD OF FILM CERTIFICATION
- MUMBAI

~91-E, Bharat Bhawan
~ Walkeshwar Road,
Mumbai 400006

| ) ,\ Date : 31 08.2015
MINUTES OF THE 139" BOARD MEETING |
OF THE_'CENTRAL BOARD OF FILM CERTIFICATION.
| held at HOTEL SUN-N-SAND, MUMBAI

ON 31% JULY, 2015.

The 139" Board Meeting of the Central Board of Film Certification
-was held at Hotel Sun-N-Sand, Mumbai on Friday, ‘July 31, 2015.
The meeting FWas presided bvér‘ by the Cha_irpe,r’soh, Shn Pahlaj

Nihalani. The followihg Membe.rs of the Board wére preserjt. o
A _Membérs of the Board —

1, f‘Shri Anand Prakash Narain Singh, Patna / Mumbai i |
2. ShriAseem Kaistha, Delhi |
3. . Shri Ashoke Pandit, Mumbai

4. Shri.Chander Mukhi Sharma, Chandigarh
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15,
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" Dr. Chandraprakash Dwivedi, Mumbai

* Shri George Baker, Kolkata

Ms. Jeevitaa Rajashekhar, Hyderabad

 Dr. Naheed Abidi, Varanasi

‘Ms. Nandini S‘ard,e_sai,v’ Mumbai
éhri Raghlél_'vMé&rion, Pune
Shri Ramééhi{?atange, Mumbai
Shri SVeSekhar, Chehnai
Shri Su.fji'l]ﬁ:/lifsh\)vakarma, Patna
Prof. Syed ‘Bari; Gandhinagar

Ms. Vani Tripathi, Delhi

" Officers vc_)f the Board

Shri Manish Desal, CEO }'

Shri Raju . Vaidya, RO, Mumbai.

’Léave of Absence _Was granted to following membé_rs'—j

1.

2.
3,

4.

 Shri Mihir Bhuta, Mumbai
 Shri Pranjal Saikia

‘Dr. Sadhana Kapoor,

Shri Surendra Sharma .




The 139" Board Meseting began by observing a two minute silence

to mourn the sad demise of the former President of India, Dr. A P

: J Abdul Kalam.

‘Opening remarks by ‘Shri Pahlaj Nihalani, 'Chairperson,' CBFC,

the Chairpe,rSOn ,extended a warm weleome to all the
CBFC . Members of the Board and also mtroduced
: the three newly appointed Board Members
and Shri Anand Prakash Narain Singh.
Chairperson informed the Board that the
~|film certification WOrk in CBFC was on|

| gave ﬁout' details of the number of films

Offices since he ass’u‘med ‘office .He’.v

asserted that the film lndustry is pleased

.certlﬂcates. v

' — Dr Naheed Abidi, Shri Sunil Vishwakarma |

schedule and there was no pendency as :

| Chairperson informed the Board that the |

-

: far as feature f“lms are concerned He .

certified in Mumbai and other Regional R

with the pace at whrch CBFC lS rssumg R
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B system for film certification had been sent

B from the present Rs 1,000.

.proposal regardlng mtroductlon .of Tatkal

Shri Nihalani also said that it was proposed
o v_to increase the ConSuItancy fee of Advisory

Panel Members to Rs 1,300 per sitting

| Members for attending the Board ‘Meetings
Is the same as the consultancy fee for

| Advisory Panel members. Chairpersoh felt

: should be higher, as most of the Banks are |.

| paying Rs 10,000 upwards per Board

to the Ministry andvapprova! is awaited. .

Presently, the sitting‘ fee for Board

that the sitting fees for Board Members |-

‘meeting. He said the sitting fees for the |- o

Board members for atteﬁding CBFC Board,

5,000 per sitting.

Progress Report of

|cBRC - activities

durihg. 2014-15 by

report of CBFC including a Trend Analysrs ‘_

CEO Mamsh Desal presented the progress .

of fi Ims certified during 2,01,4-15. He said
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CEO.

" | feature films certified. He said 52% of all

- Afor films, aCcountihg for 50% of all the

"  éertiﬁcation work was carried out in CBFC J

| Mumbai Regional Office.

CBFE certified 16,625 films during FY
2014-15 |n 42 languages. Hindi, Tamil avnd
Telugu were the »domir;ant languages ln
certiﬁcation of feature;;;ﬁ:]:ms, while UA was

the most ubiquitous classification granted

Discussion  about

Agenda Papers and

Minutes of the

Meetings

| that they can go throug_h them and come

| Shri Chandraprakash Dwivedi was of the

| be present in the Board _Meeting; and no. _.- |

| matters getting leaked to the medjia. ?

Shri Raghu Menon suggested that the
reports and other agenda papers should

be sent in advance to Board;;Me"mbers, )

prepared for discussion. |

opinion that only Board me‘mb’ersl'sho‘uld, -

staff or officers of CBFCshould be i,n' ‘thfe

meeting. Smt. Nandini Sardésai seconded | -

[the view and said there was a risk of |
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"CEC said the earlier practice of calling all

the Regional  Officers for the Board

| were required to take down the
. -".;‘Vproceedings of the meeting in shorthand.
He also informed the Board that under
Rule i5 of the Cinematograph

‘| (Certification) Rules 1983, Chairperson can |

| to attend the Board meeting, but without

‘| Ms. Nan_dini-Sardesai suggested ‘that the |
,' Minutes of the meeting should be audio

| recorded. Howeﬂ_)er, Prof Syed Bari felt

| the issue needs to be decided collectively |

whether or not audio ; ‘record‘ing ,is.‘,

Meeting has been done away with and the

two staff members present in the meeting

co-opt any one or more Regional Officers

the right to vote.

that audio recording is not advisable as|

discussions often become inter-personal...

Ms. Vani Tripathi said that in the absence| .

of recording, . the Minutes can bé

misconstrued or misinterpreted ‘and hence S
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’ L1

'apprOpriately reflected.  Finally, by

o majority, the Board decided notvt‘o audio

minutes would' be circulated to all Board
would have an ogpgvrtunity to offer
corrections, if his or her views were not

" | record the Minutes.

- |the minutes of the Board meeting be
circulated to all the members Within 15

- | days. CEO suggested a time i-imitiof»'ls

| days for correction of the same.

redUire‘d? CEO said that since the draft

Members within 14 days; every member

Shri Chandraprakash Dwivedi desired that

days for circulation of the Minutes and 15|

~

Chandraprakash

Point A~o’f' Order by

Shri

Dwivedi, Member.

| the 138" Board Meeting and said that that|

minutes said  “Shri ’Rag'h\u"", Menon |

‘|suggested...,where as it was the|

Shri Chandraprakésﬁ Dwivedi read oUt‘th.e,

press release mentioned in,tih'e M.in‘uteé, of|

the press release regarding “cuss. words’

| mailed to all the Board Memberé differed |~

from the Minutes. He observed that the
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unanimously.

| Shri Raghu Menon and Ms. Vani Tripathi
~“land the paragraph following the suggested

. ‘j{'wordings of the 'prdposed Press Release

did mention the fact that the list of cuss

| words” required further deliberations |

|forward with the agenda, the matter
-‘ diSCussed. Shri Chandermukhi' ‘-’Sharma |
| ‘said, the Minutes of the previous meeting
cuss words’, and observedthat no such
| meeting had been held . |

Chéirperson said the ‘list of 'cUS’s onrd's’,_

circulated emanated from -a meeting of |

resoliion _of _ the  Board  passed

said that the Minutes were not out of place

before it could be implemented.

Shri Dwivedi opined that before moving

relating to ‘cuss words’ be 'déliberated and |-

had mentioned about summoning a special o

meeting' of the Board to diécus‘s the“lis.t-of.‘ |
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deliberate on and interpret the guidelines

‘was attended by the then Joint Secretary ‘

| (Films).

B Shri Dwivedi pointed out from the Minutes
. . " R of the Regional Officers’ meeting itself that
o t:he then Joint Secretary (.Films)' attended
~|such it could not be claimed that its
‘proceedings had the Ministry's approval.

| He asserted that Regional Officers. could

| Board. Shri Dwivedi said abusive language

scholars of Indology andarthlstorlans :to

English for records.

Regional Officers heild in 2003 10

of film certification and the said meeting

the 2003 meeting as an Observer, and as

not be decision makers on behalf of the |

had been part of the Indian culture since

Vedic times and he had  scholarly o

do.cumentary' eyidenCe' and r‘esea.rch -by.- R

‘pr.ove it. He then submitted 2 copy of the R

compilétion of the research in Hind'i and| |
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Board was not opposed to the ‘ab,us'ive

language’ per se, but it was only objecting
- Chairperson’s signature  limiting the
Aa»uton'omy of Examining Committees and
" “| Revising Committees.
| C_hairperso‘n said the list of cuss words was
| the Ministry and he was only following the

| spirit. In,'support he said even FCAT has

| Nihalini  said the independence of

'Examining Committees and  Revising

| interferes to influence them.

many of the panel members d’eleting"thé

‘.cusvs words in the Examining/ Revising |

Prof. Barl and Shri Ashok Pandit said the

to the circulation of;;-;i_he list under the

in cOnformity with the guidélines issued by
film certification guide!ings;ﬂin letter and

given cuts for abusive language. Shri|’

Committees is. guaranteed and he never |-

| Shri Dwivedi further questioned that if the| =

list was only a suggestion then why were|




PM tak” as two of the examples.
members are being orally instructed to cut
- '.the cuss words

| Chairperson clarified that the list of cuss

o wbrds was never circulated to the AdVisory |
|it through the media. He raised the issue
| uploaded on YouTube and said CBFC had »

| same. Shri Pandit and Shri Dwivedi said

Ms. Jeevitha Rajashekhar said - abusive |

Committees? He cited 'NH 10" and "P se|

Prof. Nandin- Sar‘desgi{i_;sa‘id" EC and RC

Panel members, but they came to know of
Qf the trailer of ‘Mohalla Assﬂ wvhich}was
receivéd,' multiple complaints about the |
that since the matter of ‘Mohalla Assi’ Wé‘l‘s_

with Cyber Cell of Mumbai Police and|

Hon'ble Court of Law 'i‘n,iDelhi' and sub~|

judice, it was not appropriate to discuss it | .

in the meeting.

language .portraying' "obs','c‘enity' and|
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vui_gariw heeds to be deleted for the

| betterment of the society .

betterment of society abusive language
‘aAnd vulgarity should not be alrlowéd as

o jf'provided in the CBFC guidelines.
| CEO then dited guideline 2(vii) of the|
| .-human sensibilities are not offended by

" V.ulgarity/ obscenity or dEPravlty,”” He

|also said the guidelines are very. clear

examined in totality by the Examining |

‘Committees / Revising Committees as per |,

Shri S Ve Sekhar also said that for

Cinematograph Act, 1952 which states w

about indecent portrayal of women.

Intervening in the discussion, Ms. Vani
Tripathi said the whole issue about abusive -

language should be v,éxamineAcvl_ 'with. N |

reference to the ‘cc_mtekt;_}iff’fioi"f’-"fthe fim, al .
view, that ‘was 'supported‘ by Prof.| :

Sardesai. Prof. Bari said films should be {’
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- | opinion.

“fwrt cuss words issued  under

o Chairperson’s signature.
The Board held a view that the deletion of
. | judged on the film's entiret;y rather than

| left to the Examining Committee / Revising
| Shri Raghu Menon séidv.'that since no
138" Board Meeting and neither any

CBFC, the list of cuss WOrdsVs‘hoLde b‘ev |

| withdrawn.

their wisdom reflecting a cross-section of

The Board then vOte,d;{;’r}; majority by show

of hands to withdraw the earlier circufar

cuss words would be contextual and be
in an isolated manner and the decision be
Committee.”

meeting was called for further deliberation |-

on. cuss words - as déclidevcl. 'c'lu,r;i_ng,the.- o

process of dialogue with cross section of|

society was initiated by Chairperson /
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o 'adviSOry' panel.

It was also requested by some board

C-hairperson said the provisiohs of the

| would strictly be followed in certification of

films..

member to the Chairman and CEO that the |
“spirit-of the board” rggf{arding cuss words

wquld;‘ be permeated to all the rﬁem»bers of

Cinematograph Act, Cinemétc)graph

(CertifiCation) Rules and existing guidelines‘

observations

working of CBFC.

CAG  Audit

- on|

~ |of CBFC. He said the audit of 2014-15

had observed that CBFC converted 172 VA’

| during 2012-15, without taking any law or|

certificates to various producers.

CEO infbrmed*the Board about the éudit

observations made by the CAG on working | -

films into UA and .166 UA',fiIms into U|-

provision into a’cc‘ount';‘{}f.ﬂ;Iftff. had also

| observed that there were inconsistencies|

in the time taken by CBFC for issue of
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‘converting the films for video as per an

Executive Order of 1995.

| recertification of films. He said that though
- B ‘the Cinematograph Act was silent about
conversion a closer examinatioh of the Act
' ah_d the Rules revealed that Rule 35 df the |
-Cinematograph (Certification) Rules 1983

| mentions about Forms (Form IA and ITA
| public exhibition of a film in video format,

-‘ cinematograph films for video. |

~{write to the Ministry / CAG on this issue |

time of audit. If the correct' position IS

| conveyed, there was possibility of the |

C,h’éifperson said CBFC had been

CEO said CBFC has not flouted any rules in

specifically), for issue of certificates for

which provide for recertification of |

Shri Raghu Menon. said theCBFC{shoUid

and clarify the pbsitiO‘n.’;‘*fli’jci%’;;:was- possible

that the factual position had not been|

properly projected to the CAG ,teém at the :
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| ébjéctiOn’being dropped.
| The Board decided to seek clear direction

| Broadcasting in this regard.

from the Ministry of Infbrmation &

Matter relatlngto |

fake certiﬁcat‘_idhf of

films

- {for 'the.’ certification  process, many

| and sell satellite rights were being handed
'over"‘, fake 'certificates by _certaini agents/ |’

| representatives. He said, some incidents

Chéirﬂersdh briefed the Board about an
éxisting malpractice regarding issue of
fake certificates. He said that thodgh the|

Act prbVides for a clearly defined timeline

producers, in a hurry to export their films

had come to light, ‘wh'ere‘ the.‘fiIm’s
different versions . fportra')»/ed‘ certificates |-
signed by differeht ofﬁ'c',er.s.v ‘Shri ;N‘iha.la»ni. B

informed the Board thatthe CBFC has |

lodged an FIR against representativeand |

asked the CBI to probe the issue.

Chairpersbn said the matter should be|
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- |taken up with the Ministry to -chan'g,e the

form of certificate and advocated use of

hologram to prevent its misuse.

Suggestions

| regarding ;‘_Draft-‘

Cinematograph. Bill

suggestions put forward by  Shri
o ,Chéndraprakash Dwivedi and himself,
regarding the Draft Cinematograph Bill.
| He appealed to all other members to give
'their valuable suggestions fdr imprdving or

o'verha,uling.t_he film c—értification .proceés.
| provisions of the draft bill, it was agreed

: suggestions to CEO, who would collate and
compile them and send them to the
Ministry as the collective submiSS_ion of the|

CBFC Board.

Chaifpecson informed the Board that CBFC

had already sent to the Ministry, the

After a brief discussion - over various

that the Members would. send their |

Issue. of surrogate

advertising

| _cci'ntinue to be telecast on satellite TV|

| channels, without CBFC"certificatiOn. Hé-._

Chai‘rperSOn' informed theBoard }'t'ha_t' |

surrogate advertisements ‘Wi'th regard td’ o .

cigarettes, pan masala and liquor brands s
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- ‘SAhri Chandermukhi Sharma said the ‘CBFC

;‘{Board should have a éollecti\)e;_ meeting

Tsaid CBFC had taken up the matter with

the Ministry, to request the Broadcasting

"_'With the Broadcast Content Complaints

| Council - BCCC.

Wing to restrain TV channels from showing

these advertiseme nts.,,;,;.‘,'t‘ 5

Update on

| cere

computerization of

- | M/s Wipro Ltd as the consultant‘fofvthe

‘the Ministry thrdugh NICS}I’-;;?‘?has appointed

| Chairperson said that a syStem similar to

| passport office could be -adopted f(')r'thg

| based.

CEQ appraised the Board about the

computerization project of CBFC. He said, |

computerization  project - of  CBFC.|

| film certification” process. He addéd'that o

once completed, it would enable onfine|

submission of forms, . premos ‘ete. for| -

certification. The film examination process, | *

‘however, would continue to be theatre :
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| New office premises |

for CBFC.

of Information & Broadcasting had

| refurbishing / renovation work was being
o ‘assigned to the Civil Construction Wing of
" i Prasar Bharati. Chairperson said the

| present premises on Walkeshwar Road,

CE@ 'i'nfor‘med"Ehé""Boa'rd that the MihiStry
allocated office space to ’CBFC on ‘tb‘:e.

6" floor of the Films__?;D,_ivision Building on

Peddar Road, Mumbai. He said the

Mumbai shall be used as projection rooms.

[Other matters with

the - permission  of

the chair

o Chairperson but sent to Re — revising

that the majority Opinion;*shouldv.. prevail
| during RC and as far as possible Re-

revising should ‘be 'avoided" as it causes | |

that he was working as per the rule book

|and also clarified that:th.e' Chairperson ‘has, |

Shri Dwiyedi said that in case of difference'

of opinion the film should not be referred

committee.) - Prof. Nandini Sardesai stated |

hardship and defay to thé _'fil.r'n“maker. | Shev .

also said the chai‘a*persori;‘fsflﬁbuld not "sit‘ 'o.n -

| RC but be the final authority in case of |- o

conflid:. Chairperson informed the Board | o
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Committee or the Second Revising'

Shr| Dwivedi pointed out that unauthorized |-
‘ - Lof-ﬁcials »Were, examining ﬁl-mé and sought a
o daéiﬁcation from CEO. On this, CEO read
out fhe d_eﬁn‘ition ‘of Ex‘aminiﬁng Officer
o speciﬁed under the Cinematograph
(Certification) Rules, 1983 and said that
examination of fiims by Shri Deepak
K Tandel and Shri Sanjai Ja@iﬁWal ‘examining

| films was very much within _deﬁnitidn of

‘meeting of th»e Board 's'hould, be held with | - |

~|the fim in'du'st'ry‘ SO ‘thét»_ﬁ!m, -related!

Shri S Ve Sekhar said the Board Members
|living in different cities should ‘be,:give'n |

delegated powers to diecen’tralize and|

the power to constitute a  Revising

Committée.

0

“such other officers™.

Shri  Ashoke Pandit s'ug‘g‘ested that a

matters could be d'isc,usse';d;:f};@ﬁll'ﬁe’ctively; R
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‘vqui;cke‘h the film certification proce‘és. He
| alsoi said ‘that'the RegionaI‘vOfﬁcer should
not be part of the Revnsmg Commlttee
WhICh is  often chalred by a Board
| M_ember. This was ‘seconded by Prof.

Nandini Sardesai as well.

- CEO infOrmed the Board about the arrest
of the then Regioha! Oftice’r, CBFC
Hydervabad and the case of piracy chargee
| leveled against CBFC Thiru_vahanthapuram‘

office.

Cond’udihg remarks -

Fmally, Shri Chandraprakash DWIVGdI sald that the Chalrperson,

was the senior most member with vast expenence in fi Im makang

and the Board looked forward to his advice and guudance o

Chalrperson said the Board rtself was one big famlly and everyone{'_’_‘

| should work for the betterment of the film certlﬁcatlon process N
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He said, with the hel'p of ROs and staff of CBFC had reduced the

: .,penderiéy to zero ‘and the film industry was happy about it,

The m.eeti_ng ended with a vote of thanks tq;i_t;h,_e Chair.

CBFC | CEO | MD | 0708
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