
	  

	  

Net	  Neutrality	  
The term Net Neutrality, though highly disputed, broadly refers to the principle of data 

equality - meaning all data and data packets on the Internet must be treated equally. It 

advocates against policies which discriminate data transmission on the basis of the user, 

content and the type of receiving equipment or application. 

The quantum of data that flows through the present network infrastructure puts a substantial 

load on available bandwidth. Video streaming services such as YouTube and NetFlix, and 

VoIP services such as Skype and Viber et al are services that are inherently data intensive, 

thereby placing transmission constraints on net available bandwidth. This inevitably places 

increasing pressure on Internet Service Providers (“ISPs”) to undertake large scale 

investment to upgrade their infrastructure to cater to the growing demand. However, the 

biggest beneficiaries of such investments, as per the ISPs, are not the ISPs but content 

providers like YouTube and Skype who bear none of the costs but reap most of the benefits 

of the upgraded infrastructure. 

The ISPs have of late, started using differential policies and treatment for different packets of 

data based on a certain set criteria, such as point of origin (content provider) or termination 

(end user). Such practices have brought the issue of Net Neutrality under spotlight. There has 

been a lot of debate about the desirability and validity of these practices. Battle lines have 

been drawn with content providers and internet advocacy groups on one side, and ISPs and 

the like on the other. It is widely believed that the very ideals at the foundation of the Internet 

are at issue, and this edition of Consilience explores this contentious debate. 

The broad themes that will be addressed are:  

! SESSION 1. EFFECT ON INNOVATION AND COMPETITION 

The crux of the debate surrounding Net Neutrality boils down to the power ISPs wield in the 

absence of regulation – the ability to charge users and content providers on both sides of the 

communication chain for transmitting or receiving the same data. ISPs argue that this 

increases the return on investment made by them in developing infrastructure and therefore, 

stimulates further investment. Better infrastructure would improve the ability of content  



	  

 

 

providers to deliver streamlined services to increasingly heterogeneous end-users, whose 

requirements differ greatly. In such a scenario, innovation to help address these specific 

needs does not amount to discrimination, argue the ISPs. Further, such an approach helps 

smaller content providers survive by serving smaller niche markets at cheaper rates rather 

than face monopolistic regimes in the mainstream competitive market.  

These arguments are condemned by proponents of Net Neutrality, who argue that giving ISPs 

this power to discriminate would hinder market entry and innovation, and will ultimately 

evolve into an arbitrary exercise of blocking some content while allowing others. 

Furthermore, it is argued that streamlined access fails because many end users are neither 

equipped, nor informed to choose the network best suited for them.  

This session will deliberate upon these arguments regarding competition and innovation, as 

they are important in the overall debate on the principle of Net Neutrality. 

! SESSION 2. PRIVACY CONCERNS SURROUNDING NET NEUTRALITY 

ISPs maintain that the Internet now generates more data than what the current network 

infrastructure can support without any management, shaping, or throttling. Deep Packet 

Inspection (“DPI”) allows ISPs to analyse the content of communications at a deeper level, 

which lets them engage in more stringent traffic management across their networks. The 

ostensible purpose of DPI is to ensure that heavy use of the network for P2P file sharing, 

video streaming, online gaming, etc. does not detrimentally affect basic tasks such as 

browsing webpages and accessing email. However, the use of this technology raises privacy 

concerns, given the deep degree of inspection it allows over data transmitted between users.  

This session will discuss these and other privacy issues that have arisen in the debate 

surrounding Net Neutrality.  

! SESSION 3. INTERNATIONAL COMPARATIVES – LEGAL FRAMEWORKS IN OTHER 

JURISDICTIONS 

Different jurisdictions have chosen to respond to the issue of Net Neutrality in a varying 

manner. This variance is on account of factors such as the nature of the legal system, political  



	  

 

 

climate, market environment and level of competition. Some countries, such as the 

Netherlands, have statutorily mandated that ISPs not regulate their networks in a manner that 

violates Net Neutrality. On the other hand, some countries have adopted a model of oversight 

by a regulatory body. For instance, in the United States, the Federal Communications 

Commission (“FCC”) has classified the Internet as a common carrier, implying that equal 

access to the public utility must be provided to all.  

This session aims at guiding discussion about regulatory frameworks in India, the focus of 

the next session, through an assessment of how the issue has been addressed in other 

jurisdictions. 

! SESSION 4. LEGAL FRAMEWORK IN INDIA AND THE WAY FORWARD 

In India, there are no regulations or legislations dealing specifically with Net Neutrality. The 

Telecom Regulatory Authority of India (“TRAI”), which regulates the telecommunications 

sector in the country, has not addressed the issue of net neutrality in depth. It has, however, 

recently released a consultation paper on this issue, inviting comments from all stakeholders. 

This session would focus on tracing Net Neutrality, or the lack thereof, within the existing 

framework of regulations. There is also a need to assess the issue in light of the above 

considerations and determine whether or not such regulation may be required - regardless of 

which view of Net Neutrality is subscribed to.  


